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T h e b asis o f  any g o od  business  
relationship  is u su ally  laid dow n at the 
p re -co n tra ctu a l n egotiation  stage, 
p a rticu la rly  w hen negotiatin g  
In fo rm atio n  T e ch n o lo g y  (IT )  
co n tra c ts . A cco rd in g ly , for an IT  
c o n tra c t to be tru ly su ccessfu l it is 
im p ortant that the parties get it right at 
this e arly  stage. T his w ill en han ce the 
relationship  b etw een  the p arties and  
w ill av o id  p rob lem s further dow n the 
track .

In this p ap er w e p rop ose to identity  
the c ru cia l elem en ts required  for  
su ccessfu l p re -co n tractu al negotiations  
o f  IT  co n tra c ts . T his will be fo llow ed  
by a d iscu ssio n  o f  the general 
p rin cip les o f  co n tra ct law  relatin g  to 
w arran ties , exclu sio n  clau ses and  
indem nity clau ses as w ell a 
co n sid eratio n  o f  the p rov isio n s and  
im p licatio n s o f  the Trade Practices 
Act (Cthj 1974 (T P A ) upon the 
n egotiatio n  and term s o f  IT  co n tracts .

1. Elements required to 
achieve successful pre- 
contractual negotiations

T h ere  are three sim ple but im portant 
elem en ts that should be present in 
o rd er to ach iev e  su cce ss  in p re- 
co n tractu al n egotiations. T h ey  are:

(a )  Understanding what exactly you 
want the contractual 
arrangement to achieve I f  you
are a p u rch aser, this m eans  
u nderstanding y o u r business  
n eeds and ascertain in g  the 
req u irem en ts that the goods  
an d /o r serv ices  supplied m ust 
satisfy  as w ell as ascertain in g  
w hat the appropriate m arket 
p rice  fo r such go od s an d/or  
se rv ice s  w ill be. I f  you are the  
ven d or this m eans understanding  
yo u r b usiness capab ilities and  
w hat e x a c tly  you can  and cann ot 
offer p otential p u rch asers;

(b ) Have an insight into what the 
other party will be looking to get 
out o f the contract. A  g o od  
understanding o f  the oth er s id e ’s 
business needs and requirem ents  
w ill put you  in a b etter  
b argaining position , allow in g  
you to determ ine w hich  asp ects  
the oth er side m ay  be w illing to  
co n ced e  and therefore allow in g  
you  to ach iev e  better results;

( c )  Be prepared. T h ere  is no  
substitute for good  p rep aration  at 
the p re -co n tractu al stage. 
A ttem p tin g to negotiate  a 
co n tra ct on a “blind” basis is 
m ore than likely going to  lead  to 
undesirable results. In addition, 
w hen both parties are th oro ug hly  
p rep ared  significant co s t savin gs  
can  be achieved  as the parties  
can  reach  a sa tisfa cto ry  
agreem en t m uch  m o re  q uickly  
then w hat m ight oth erw ise be the 
case .

B u t w hat is the purpose o f  n egotiatin g  
a co n tra ct in the first p la ce ?  O ne o f  the 
p rim ary  functions o f  an y co n tra c t is to 
go vern  the a llocation  o f  risk  b etw een  
the p arties. T his m eans that the  
n eg o tiato r needs to also  h av e  a g o o d  
understanding o f  the gen eral 
p rin cip les o f  co n tract law  in resp ect o f  
the follow in g:

• W arran ties  clauses;

• E x clu sio n  clau se ;

• In d em n ity  clau ses; and

• relev an t statu tory provisions  
including those o f  the T P A .

2. Warranties Clauses
O ne w ay  o f  holding parties to the  
rep resen tations m ade by th em  during  
p re-co n tractu al negotiations is to  
in co rp orate  the content o f  the 
rep resen tations m ade by that p arty  into  
w arran ties con tained  w ithin the term s  
o f  the co n tract. A  w arran ty  is

essen tially  an assu ran ce that a 
p rop osition  o f  fact is true.

W h en  n egotiatin g  IT  co n tracts , 
p u rch asers  w ill gen erally  seek  b road  
w arranties from  the ven d or that the 
p rod u ct being bargained  for will 
satisfy  the p u rch a se r’s needs, w ill 
co m p ly  w ith the p u rch a se r’ s current 
IT  system s and that an y  services  
supplied b y the ven d or will be  
supplied w ith due care , skill and  
d ilig en ce. In addition, purch asers  
should gen erally  try  to in co rp orate  as 
a w arranty  to the co n tra ct, any  
rep resen tations m ade by the ven d or in 
resp ect o f  the “p erfo rm an ce” o f  the  
p rod u ct.

V en d ors, on the oth er hand, will 
g en erally  seek  to lim it such w arranties  
and m ak e them  con ditional upon such  
criteria  as the p u rch aser ensuring that 
it uses the p rod u ct a cco rd in g  to the 
v e n d o r’s instructions.

W arran ties  are an ex ce lle n t tool 
through w h ich  the p arties can  seek  to 
allo cate  risk, and th ey  should be seen  
as such. T h e parties should ensure  
that th ey  are h appy to live w ith any  
risks im p osed  upon them  b y the  
w arran ties, and as far as possible, 
should  be co m fo rtab le  taking on  such  
risks. A cco rd in g ly , any w arranties  
in co rp orated  in a co n tra ct should not 
con tain  rep resen tations w hich  the 
m ak er o f  th ose rep resen tations (be  
th ey the p u rch aser or the ven d or) 
know s are  not true o r know s th ey can  
not satisfy . C o n v ersely , a p arty  
should  not seek  w arranties from  the 
oth er side w h ich  they know  w ill be  
d ifficult o r im possible to satisfy , 
p articu larly  w h ere such w arranties are  
superfluous.

In addition, the p arties should seek  to 
agree  on w hat is to happen i f  a 
w arran ty  is b reach ed . M o st  
p u rch asers  or ven d ors will n orm ally  
ag ree  that the co n tra ct w ill con tain  
w arran ty  clau ses under w h ich  any
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default purporting to  be a  b reach  o f  a 
w arran ty , m ust be rem ed ied  b y  the  
b reach in g  p arty  w ithin a  specified  
p eriod . In the ab sen ce  o f  the 
d efau ltin g p arty  rem ed y in g  the default 
w ithin  that period , the n on -b reach in g  
p arty  w ill be entitled to  sue for  
d am ages as a result o f  the b re a ch  but 
u su ally  can n ot term inate the co n tra ct  
on the basis o f  the b reach  o f  w arranty  
alone.

3. Exclusion and Indemnity 
clauses

T w o  oth er m ech an ism s through  w h ich  
the p arties m ay  a llo cate  risk  are  
exclu sio n  and indem nity clau ses.

(a) Exclusion clauses
N o t all parties are prep ared  to a cce p t  
full con tractu al resp on sib ility  in the 
event o f  a  b reach  on their part. 
E x clu sio n  clau ses u su ally  try  to avoid  
liability  for p articu lar actio n s/n o n  
actio n s by a party. T h ey  are  sub ject to 
statute law  and public p o licy . T hus, 
an exclu sio n  clau se  purportin g to  
avoid  liability for b reach  o f  a  w arranty  
im plied b y  the T P A  w ill not be 
en fo rced  by a cou rt, p articu larly  as a 
result o f  section  6 8  o f  the T P A  w hich  
seeks to p ro te ct con su m ers from  such  
exclu sio n  clau ses (se e  d iscussion  
b elow  under the headin g “T rad e  
P ra c tic e s  A ct C o n sid eration s” ).

T h ere  are three m ain  types o f  
exclu sio n  clau ses n am ely :

(i)  com p lete  e x clu sio n  o f  liability  
sub ject to  public p o licy  (ie  a 
p arty  m ay  try  to e x c lu d e  certain  
types o f  liability  e g  liability  for 
con seq uen tial loss). P arties  
should be careful that they d o n ’t 
allow  the oth er p arty  to  ex clu d e  a 
liability for w hich  th ey  ought to 
be resp on sib le ;

( ii)  cap p ed  liability  (ie  a p a r ty ’s 
liability  is capp ed  to a  certain  
m o n etary  am oun t). W h e re  the 
ven d or insists on such  a clau se , 
the p u rch aser w ill b etter be able  
to n egotiate  the p rice ;

(iii) con ditional e xclu sio n s  o f  liability  
(e g  c la im  m ust be b rou gh t w ithin  
12 m onths o f  b re a c h ). T he  
exclu sio n  w ill not be valid  unless  
the con dition  is satisfied .

W h en  drafting exclu sio n  clau ses there  
are  several rules o f  co n stru ctio n  that 
apply . T h e p rim ary  ru les are  as 
fo llow s:

(i) G en erally , the m ore seriou s the 
b reach , the less lik ely  it is for the 
p arties to h ave intended an 
ex clu sio n  fo r liability  arsin g  
from  the b reach .

(ii) T h e reason ab len ess o f  the 
e x clu sio n  clau se  is also relevant  
to its en forceab ility . C o u rts  will 
be relu ctan t to en fo rce  an 
e x clu sio n  clau se  w h ich  on the  

fa ce  o f  it, ap pears to op erate  
u n reaso n ab ly , n otw ithstan din g  
that, the cou rts  w ill not re je c t an 
e x clu sio n  clau se  as invalid  i f  the 
w ords used  in the c lau se  are c le a r  
and cap ab le  o f  on ly  one  

m ean in g.

(iii) In the co n stru ctio n  o f  ex c lu sio n  
clau ses, the cou rts  w ill gen erally  
apply the “contra proferentem ” 
ru le, such  that w here there is an  
am b igu ity  in the e x clu sio n  
clau se , the c lau se  w ill be 
con strued  in the n on -b reach in g  
p a rty ’s favou r.

(iv ) A  p arty  can n ot hide behind an 
e x clu sio n  clau se  w h ere the 
p rod u ct supplied under a co n tra ct  
is different to that bargain ed  for. 
T his ru le  is p rem ised  on the fact 
that the p arties are assum ed not 
to have con tem p lated  such  
m isp erfo rm an ce.

(v ) T h e cou rts  will co n sid er the 
“ m ain p u rp o se” o f  the co n tra c t, 
and w ill d eclare  an exclu sio n  
clause w h ich  defeats the m ain  
p urpose as invalid. T hus an  
exclu sio n  clau se  co m p lete ly  
exclu d in g  liab ility  for n on 
p erfo rm an ce w ill gen erally  be 
seen as invalid  as such a clause  
w ould d efeat the m ain  purpose o f  
the co n tract.

(v i) I f  the p arties w ish  to exclu d e  
liability for n eg lig en ce  this m ust 
be cle a rly  exp ressed  in the term s  
o f  the co n tra ct. N o rm ally , an  
exp ress referen ce  to the 
exclu sio n  for liability  for  
n eg lig en ce  w ill be sufficient. 
H o w e v e r w here th ere is no such  
referen ce  the question  for the  
cou rt w ill be w h ether an  
intention to ex c lu d e  liability  for  
n eg lig en ce  should  be im puted to  
the p arties.

(v ii) B y  virtue o f  the p riv ity  o f  
co n tract rule, e x clu sio n  clau ses

on ly  p ro tect the parties to the 
co n tract.

(b) Indemnity Clauses
T h e third type o f  risk  a llocation  
m ech an ism  are In d em n ity  clau ses. 
Indem nity clau ses ca n  be thought o f  as 
“in su ran ce” or “g u aran tee” typ e  
clau ses. T h ere are tw o m ain  typ es o f  
indem nity clau ses:

(i)  T h ird -p arty  -  in cludes clau ses in 
a co n tra ct stating that one p arty  
w ill hold  the o th er harm less  
again st any loss o r dam age  
arising from  a c la im  b y  a third  
p arty , w h ether co n n ected  w ith  
the co n tra ct or n ot; and

(ii) P arty -p arty  -  in cludes indem nity  
clau ses w h ereb y one p arty  agrees  
to take on the legal liability  for 
any actio n s taken  b y  the oth er  
p arty as a resu lt o f  the 
indem nified  p a rty ’ s b reach .

In con struin g indem nity clau ses the 
cou rts w ill usually  adopt sim ilar rules 
o f  con stru ction  used to interpret 
exclu sio n  clau se  (see  point (i)  to (v ii)  
under the h eading “ exclu sion  
clau ses”).

4. Trade Practices Act 
(“TPA”) Considerations

A  further con sid eration  at the pre- 
con tractu al n egotiatio n  stage is 
w h ether or not the Trade Practices Act 
Cth 1974  applies. In ord er to decide  
w h ether the T P A  w ill ap ply the parties  
w ill need to d eterm ine:

(a )  i f  the p u rch aser can  be classified  
as a “consumer” under the T P A ; 
and

(b ) w h eth er the p rod u cts  to be 
supplied under the con tract 
con stitu te  “goods” o r “services” 
for the purposes o f  the T P A .

C lau se 4 B  o f  the T P A  provides that 
for the p urposes o f  the T P A  a person  
shall be taken to have acquired  
p articu lar good s as a  “consum er” if, 
and only if, the p rice  o f  the go od s did 
not e x ce e d  $ 4 0 ,0 0 0  and the p erson  did 
not acq u ire  the go o d s, or hold h im self  
or h e rse lf  out as acq u irin g  the goods, 
for the purpose o f  re-su p p ly  or for the 
purpose o f  using them  up or 
tran sform in g th em , in trade or 
co m m e rce , in the co u rse  o f  a p rocess  
o f  p rod u ction  o r m an u factu re  or o f  
repairing o r treatin g o th er go od s or 
fixtu res on land.
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T h e definition o f  “goods” under the 
T P A  is not exh au stive . W h eth er or  
n o t the p rov isio n  o f  softw are pursuant 
to  a co n tra ct con stitu tes the supply o f  
“goods” o r  “services” is u n clear, but it 
is likely that it w ould  be a m ixtu re  o f  
b oth , depending upon the term s o f  the  

co n tra c t.

I f  it is d eterm in ed  that the T P A  does  
ap ply , then D iv isio n  2 P art 5 o f  the 
T P A  w ill im p ly  certa in  non exclu d ab le  

con d itio n s and w arranties in to the 
te rm s o f  the co n tra ct.

T h e  m ain  w arran ties  that are im plied  
b y the T P A  are:

(a )  g o od  title and right to quiet 
en joym en t (s . 6 9 ) ;

(b ) good s are fit fo r th eir sp ecified  
purpose (s . 7 1 ) ;

( c )  serv ices  w ill be p rov id ed  w ith  
due c a re  and diligen ce (s. 

7 4 ( 1 ) ) ;
(d ) se rv ice s  w ill be p rovided  fo r an  

ap prop riate  purpose, (s . 7 4 (2 ) ) .

A  clau se  purportin g to e x clu d e , 
restrict or m o d ify  any o f  the ab ove  
w arranties is void  pursuant to sectio n  
6 8  o f  the T P A .

W h ere  the T P A  d oes not apply the 
parties (in p articu lar the p u rch aser)  
should at least seek  to p ro tect  
th em selves to  a  sim ilar level as 
p rovided  for in the T P A . T h at is the 
co n tract should con tain , at the v e ry

least, the w arranties m entioned  in (a )  

to (d ) ab ove.

5. Conclusion
T he k ey to  successfu l p re-co n tractu al  
n egotiatio n s is k now ing yourself, 
k now ing the other side and  
prep aration . A  good  understanding o f  
b asic  co n tract law  is a lso  useful in 
m ak in g a co n tract a su ccess . 
H o w ev er, a co n tra c t’s u ltim ate su ccess  
w ill depend upon the p a rtie s ’ ability to  
satisfacto rily  a llo cate  risk  betw een  
th em selv es and to b argain  for a  
p rod u ct th ey w ant ( i f  they are a  
p u rch aser) and know  w h at th ey can  
o ffer ( i f  th ey  are the ven d or).
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Belgium
O n 13 F eb ru ary  2 0 0 1 ,  the B ru ssels  
C o u rt o f  A p p eals  delivered  an  
im portant d ecisio n  regard ing internet 
se rv ice  p rov id er liability.

T h e ca se  reg ard s the h osting by  
B e lg a c o m  S kynet (a  B e lg ia n  IS P ) o f  
tw o w eb sites n am ed  “ S o m n u s” and  
“ F re e m u sic” con tain in g  lists o f  
hyperlinks to illegal M P 3 s  stored  on  
servers o f  third p arties.

B e lg a c o m  S kynet had been inform ed  
o f  the illegal n ature o f  the m aterial b y  
IF P I B e lg iu m  (an  organ isatio n  
rep resen tin g the record in g  industry) 
and P o ly g ra m  R e c o rd s , but refused  to  
suspend a c ce s s  to  the w ebsites.

A t first in stan ce , the C o m m e rcia l  
C ourt in B ru sse ls  con d em n ed  
B e lg a c o m  S kynet on the b asis o f  the 
T rad e P ra c tic e s - and C o n su m er  
P ro tectio n  A c t  (T P C P  A c t)  fo r not 
havin g suspended  a cce ss  to both  
w eb sites. T h e co u rt d ecided  that an  

IS P  is liable if:

• it has been w arned  about the 
illegal nature o f  the m aterial;

• the c o rre ctn e ss  o f  the w arn in g  
cann ot reaso n ab ly  be doubted; and

• the IS P  fails to  take ap prop riate  
actio n  to re m o v e  the link from  its 
system  as soon  as possible.

T h e C o u rt o f  A pp eals alm ost 
com p lete ly  re v e rse d  the d ecisio n  o f  
the C o m m e rcia l C o u rt. It stated  that,

w hen in form ed  o f  the illegal n ature o f  
in form ation  (in clu d in g  links to  oth er  
in form ation ) stored  on its serv ers, the 
IS P  is ob liged  to rem ov e such  m aterial 
or suspend a c c e s s  to such in form ation  
if  and on ly  i f  - the fo llow in g  
p roced u re  is observed .

F irst, the claim an t m ust inform  the 
ISP  b y e-m ail o f  the e x iste n ce  o f  the 
illegal links and p rovide sufficien t 
in form ation  in order to  enable the ISP  
to rem o v e the hyperlinks o r m ake  
a cce ss  to it im possible. A cco rd in g  to 
the C o urt, the c laim an t should at least 
identify the hyperlinks, the p a g e s  o f  
the w eb sites w here th ey  can  be found  
and the m u sic  files that b elon g  to the 
claim an t or the m em bers it is 
representing. T h e n otice  should  
con tain  sufficien t inform ation  fo r a 
reason ab le IS P  to con clu d e that the 
files to w h ich  a site is being linked are  

illegal.

In addition, the c laim an t m u st 
e xp licitly  d em and that the in form ation  
be rem ov ed  o r the a cce ss  to  it 
rendered  im possible. A lso , the 
claim an t should  exp licitly  a c c e p t  all 
liability  for the rem ov al o f  the 
inform ation  and the fact that a c c e s s  to  
it is rendered  im possible.

T h e claim an t m ust indem nify the 
IS P ag ain st an y c laim s o f  the con ten t  
provider.

I f  the IS P  rece iv es  a n o tice  that 
com p lies  w ith the ab ove req u irem en ts,

the IS P  is required to  rem ov e the  
in form ation  or m ake a c ce s s  to it 
im possible w ithin three d ays o f  receip t 
o f  the n o tice , unless the IS P  can  prove  
that the inform ation  in issue is legal. 
In the curren t case , the C ourt o f  
A p p eals decid ed  that IF P I and 
P o ly g ra m  R e co rd s  had n ot com p lied  
w ith this p roced u re and, in any event 
B e lg a c o m  Skynet co u ld  not be 
con sid ered  as h aving a cted  w ithout 
due diligen ce w hen responding to  
IF P I 's  com p lain ts.

B e lg a c o m  Skynet cou ld  therefore not 
be con sid ered  as having vio lated  fair 
trade p ractices . This d ecision  o f  the 
B ru ssels  C ourt o f  A pp eals is 
im portant as, for the first tim e, a  
B e lg ia n  co u rt has defined in a  
u n eq u ivocal and detailed  m an n er how  
a d iligent ISP  faced  w ith illegal 
in form ation  on its servers should  act.

(This article was supplied courtesy o f  
Linklaters & Alliance Information. 
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