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Appeal
T h e defendant • ap pealed  the d ecision  
o f  Ju stice  H ed igan  but it w as  
u nan im ously  upheld  by Ju stice s  
B u ch an an  and O ’B ry a n  statin g that 
th ey  b elieved  the d ecision  w as  
“p lainly  c o rre c t” .7 D ow  Jo n e s  is 
con sid erin g  tak ing the ca se  to  the  
H igh  C o u rt d espite the failure o f  the  
ap p eal.8 A s  it stand s, Jo sep h  G u tnick  
retains the right to  sue D ow  Jo n e s  in 
V icto ria .

Implications of G utnick v D ow  
Jones
T h e ruling b y  Ju stice  H ed igan  is 
con sid ered  b y  so m e co m m en tato rs  to  
signify a real th reat to  free sp e e ch .9 
T h e o u tcom e o f  the d ecision  is that 
an yon e publishing m aterial online  
m ay  be fo rced  to  co m p ly  w ith vastly  
different libel law s in num erou s  
ju risd iction s.

A lthough  Ju stice  H ed igan  d rew  a 
distin ction  b etw een  internet 
p ub lications and w orld  w ide w eb

p ub licatio ns, there is still som e  
su b stan ce  to  D o w  Jo n e s ’ argum ent 
that in ternational w eb sites  m ay  
b e co m e  w ary  ab ou t granting  
sub scrip tion s to  A u stralian s fo r fear o f  
b ein g  sued u nd er A u stralian  law . In 
co m p ariso n  to  o th er co u n tries  such  as 
the U K  and U S , A u stralian  d efam ation  
law s are  reg ard ed  as m o re  s tr ic t .10

W e  w ill have to  w ait an d  see w h ether  
D o w  Jo n e s  w ill ap peal the ca se  in the  
H ig h  C o urt. U n til th en , in ternational 
w eb sites  m ay  need  to  think tw ice  
b efo re  th ey  publish  any online  
m aterial that cou ld  b e  reg ard ed  as 
d efam ato ry  o f  c itizen s o f  cou n tries  
that h av e stricte r libel law s. S om e  
p ub lishers co u ld  ev en  d ecid e  to  
ad d ress this issue b y e x clu d in g  certain  
co u n tries  fro m  a cce s s in g  th eir w eb  
co n ten t to  avoid  the risk  o f  b ein g  sued.
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Overview
F o r  IT  suppliers, th e ca se  o f  RACV 
Insurance Pty Ltd & A nor v Unisys 
Australia Ltd & Ors1 should rem ind  
th em  to  not m ak e any false  or  
m isleadin g rep resen tatio n s in p re-  
con tractu al n egotiatio n s.

F o r  cu sto m ers, litigation  o f  this kind is 
exp en siv e . C o u p led  w ith the risks  
inherent in running a ca se  h eavily  
relian t on  w itness reco lle c tio n  m ean s  
that cu sto m ers  should  seek  altern ative  
form s o f  settlem en t to  litigation  w hen  
d issatisfied  w ith  th eir suppliers.

A ustralian  c a s e s  in volv in g  co rp o ra te  
cu sto m ers  in itiatin g p roceed in g s  
again st suppliers o f  IT  system s w h ich  
fail to m eet ex p e cta tio n s  have been  
re la tiv ely  rare . N ev erth eless, this is 
w hat R A C V  In surance P ty  Ltd

32 . .

(R A C V I)  and R A C V  G roup S e rv ice s  
P ty  L td  (R A C V G S ) did in D e ce m b e r  
1 9 9 6 , w hen th ey  filed  p ro ceed in g s  in 
the S up rem e C o u rt o f  V ic to ria  again st 
U n isy s  A u stralia  L td  (U n isy s).

T h e  h isto ry  o f  the ca se  g o es  b ack  to  
1 9 9 3 , w hen R A C V I en tered  into a 
c o n tra c t w ith U n isy s  to  d esign, supply  
and install a w ork  flo w  m an agem en t 
sy stem , b ased  on th e im ag in g  o f  
d ocu m en ts (W M S  S y ste m ). T h e  idea  
o f  the W M S  S ystem  w as to  rep lace  
R A C V I's  ex istin g  p ap er b ase  system  
fo r the p ro cessin g  o f  c la im s. T he  
sy stem  handed o v er b y  U n isy s  as  
co m p lete  in M arch  1 9 9 5  w as a failure. 
A lth o u g h  U n isy s attem p ted  to  fix  the  
p rob lem s w ith the W M S  S ystem , it 
w as u n su ccessfu l. In Ju n e 1 9 9 6 ,  
R A C V I term inated  its co n tra c t w ith  
U n isys.

F iv e  y ears  later, the m atter cam e to  
trial b efore  H ansen  J w h o handed  
dow n a ju d g m en t in fav o u r o f  R A C V I  
and R A C V G S  in A ugust 2 0 0 1 .

Causes of action alleged 
against Unisys
R A C V I and R A C V G S  alleg ed  three  
cau ses  o f  actio n  again st U n isy s . T hey  
w ere:

• con trav en tio n  b y U n isy s  o f  section  
5 2  o f  the T rad e P ra c tic e s  A ct  
(T P  A ) w hich  p roh ib its a  
co rp o ratio n  en gagin g in con d u ct 
w h ich  is m isleadin g o r decep tive

• n egligen t statem ent b y U n isy s

• b reach  o f  co n tra c t b y  U n isys.

R A C V I and R A C V G S  alleg ed  that 
U n isy s had m ade n egligen t statem ents  
and certa in  false  rep resen tations in
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b reach  o f  sectio n  5 2 , b oth  in the lead  
up to the signing o f  the co n tra c t in 
D ecem b er 1 9 9 3  and subsequently in  
the p eriod  to  term in atio n  o f  the  
co n tract in Ju n e 1 9 9 6 . P rim ary  
relian ce  w as p la ce d  b y  the plaintiffs  
on section  5 2 . U ltim a te ly , the c la im  
fo r n egligen t statem en t w as  
abandoned  and b re a ch  o f  co n tra c t w as  
put as a "fa il-b a ck " position .

T h e rep resen tatio n s co m p lain ed  about 
b y R A C V I and R A C V G S  w ere  said to  
be con tain ed  or m ad e in:

• the Ju ly  an d  O cto b e r 1 9 9 3  
resp on ses b y  U n isy s

• co rresp o n d en ce  p assin g  b etw een  
the parties

• b roch u res on  the In fo lm ag e  
p rod u ct, w h ich  w as  utilised  in the  
W M S  S y stem

• during d em on stration s o f  the W M S  
S y stem  by U n isy s

• the co u rse  o f  con v ersatio n s  
b etw een  rep resen ta tiv es  o f  the  
parties.

A lthough the p laintiffs cited  a num ber  
o f  alleg ed  false  rep resen tatio n s b y  
U nisys, H is H o n o u r u ltim ately  o n ly  
exam in ed  and found fo r R A C V I and  
R A C V G S  on  th ree k ey  
rep resen tations. In resp ect o f  all three, 
H ansen  J  held  th at th ey  had b een  m ad e  
by U n isys. In so far as th ey  con tain ed  
rep resen tations as to  a future m atter, 
H is H o n o u r further found that U n isy s  
had no reason ab le  grou nd s fo r m aking  
such  rep resen tatio n s. F in ally , H is  
H on ou r found th at R A C V I and  
R A C V G S  had relied  upon such  
rep resen tations to  th eir detrim ent.

Key representations by Unisys
T h e first rep resen tatio n  w hich  the  
plaintiffs c la im ed  had been fa lse ly  
m ad e b y  U n isy s  w as that the W M S  
S y stem  w ould  p rov id e ad equ ate  
storag e  ca p a c ity  to  p rov id e, on a 
"d ate-fo rw ard  b a sis" , fo r all open  
cla im s online, all c la im s n ear-line for  
three m onth s fo llo w in g  closu re  and  
clo se  c la im s  o ld er than th ree m onths  
offline. H is H on ou r found that the  
rep resen tatio ns relatin g  to  online  
storag e  w ere  m isleadin g. U n isy s had  
n ever co n fig u red  the W M S  S ystem  to  
store all current c la im s online and did  
not h ave reason ab le grounds fo r  
m ak in g that rep resen tatio n . H is

H on ou r w as further satisfied  that the  
requirem ent o f  ad equ ate storage  
ca p a city  fo r all op en  c la im s online  
w as critica l fo r R A C V I in ord er to  
quickly re triev e  d o cu m en t im ages.

T he seco n d  and th ird  k ey false  
rep resen tatio ns m ad e b y  U n isy s  
co n cern ed  retrieval tim e  o f  online and  
n ear-line c la im s. In  p articu lar, U n isy s  
had rep resen ted  that th e  system  w ould  
p rovide h igh -sp eed  im ag e  a c ce s s  for  
online c la im s  w ith  retrieval tim e  
ap p ro xim ately  tw o to fo u r seco n d s and  
im age a c c e s s  in n ear-lin e  claim s w ith  
an e x p e cte d  resp on se  tim e o f  2 0  
second s m axim u m . H is H on ou r  
acce p te d  that the system  did not 
p erform  in a c co rd a n c e  w ith  th ese  
rep resen tations.

U nisys had argued  that certain  
q ualification s in its Ju ly  1 9 9 3  resp on se  
w ere im p ortan t b ecau se  th ese  
q ualification s effe ctiv e ly  exclu d ed  any  
co m m itm en t to  resp on se tim es. U n isy s  
asserted  that b y  reaso n  o f  th ese  
qualification s the parties had since  
dealt w ith e a c h  oth er and entered into  
the D e ce m b e r 1 9 9 3  co n tra c t on that 
basis and w ithout m aking any  
co m m itm en t to  any p articu lar  
con figu ratio n . T his argum ent w as  
rejected  b y H an sen  J. H is H on ou r  
found that such  an im p ortant 
qualification  should have ap peared  in 
the se ctio n  o f  the Ju ly  resp on se  
dealing w ith  online req uirem ents. 
Instead, the q u alification  appeared  in  
the sectio n  o f  the resp on se d ealing  
w ith the lev el o f  p ost im p lem en tation  
service  and support. H is H on ou r found  
that th e referen ce  to  resp on se tim es  
w as a  re fe re n ce  to  the tim e w h ich  
U nisys w ou ld  take to  respond to ca lls  
con cern in g  p rob lem s, and not a 
referen ce  to  the tim e taken b y the  
W M S  S y stem  to  resp on d  to  the  
requirem ents o f  the u ser fo r  
inform ation .

Damages claim
A p lain tiff su ccessfu l under section  5 2  
o f  the T P A  is entitled to  d am ag es on  
the basis th at the p la in tiff should be  
put in the p ositio n  it w ould  have been  
in had the con traven tion  not taken  
p lace . H is H on ou r found that had the  
false rep resen tatio n s not been m ade, 
R A C V I w ould  not h ave co n tracted  
w ith U n isys. A cco rd in g ly , H is H on ou r

ord ered  U n isys to  p ay R A C V I and  
R A C V G S  $ 4  m illion  plus $ 1 .5  m illion  
b y w ay  o f  in terest. T h e $ 4  m illion  
in clu ded  sum s paid  b y R A C V I and  
R A C V G S  to  U n isys, th ird  parties such  
as D elo ittes  and on extern al train ing, 
cap ital exp end iture, softw are and  
h ard w are co n n e cte d  to  the W M S  

S ystem .

Lessons to be learnt
F ro m  the p ersp ectiv e  o f  suppliers o f  
IT  system s, th is ca se  serv es as a 
tim ely  rem in d er that:

• suppliers m ust take g reat c a re  in 
p re-co n tractu al n egotiatio n s to  
en sure that th ey  do not m ake any  
false o r  m islead in g rep resen tations  
in relation  to  the featu res or  
benefits  o f  th eir IT  system s. S uch  
rep resen tatio n s are  not ju st  
con fin ed  to  th ose con tain ed  in 
w ritten  p rop osals  but m ay  also  be  
m ad e in a less  form al co n te x t, such  
as in d em on stration s and  
con v ersatio n s

• q u alification s in w ritten  p rop osals  
m ay  not be su fficien t to override  
false o r m isleadin g rep resen tations

• although the c o n tra c t n egotiated  by  
U n isy s  co n tain ed  a cap  on U nisys' 
liability , this cap  w as not effectiv e  
in relation  to  a c la im  b ased  on  
sectio n  5 2  o f  the T P A .

F ro m  the p ersp ectiv e  o f  a cu stom er, 
litigation  is certa in ly  not fo r the faint 
hearted . T h e ca se  to o k  six  years  to  
co m e  to  trial and in v o lv ed  3 2  sitting  
d ays in C ourt. T h e p laintiffs ca lled  10  
w itn esses w hile U n isy s  called  12. 
A fte r C o u n sel's  c lo s in g  ad d resses, the  
num ber o f  tran scrip t p ages totalled  
3 ,1 7 8 .  T h e  C o u rt b o o k  com p rised  4 9  
le v e r a rch  files con tain in g  1 8 ,9 3 5  
p ages. T h e d ecisio n  o f  H ansen  J  
am oun ted  to  an o th er 1 48  pages. 
C learly , litigatio n  o f  this kind is 
e xp en siv e  and d em an din g on  
e x e cu tiv e  tim e. T h e se  facto rs , cou p led  
w ith the risks in herent in running a 
ca se  h eavily  relian t on  w itness  
reco lle c tio n , m ak es it lik ely  that m any  
cu sto m ers  w ho are  d issatisfied  w ith  
th eir suppliers w ill seek  alternative  
fo rm s o f  settlem en t to  litigation .
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