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1 Introduction

.au Domain Administration Limited 
(“auDA”) has recently implemented a 
new dispute resolution policy (and 
rules) to apply in the .au domain space 
-  the .au Dispute Resolution Policy or 
“auDRP”1. The auDRP is based on 
the Uniform Domain Name Dispute 
Resolution Policy (“IJDRP”)2 
implemented by the Internet 
Corporation for Assigned Names and 
Numbers in relation to the generic top 
level domain (“gTLDs”) (ie .com, 
.net, .org and the more recently 
introduced .biz and .info). Prior to 1

August 2002, in the .au domain space, 
only the .com.au domain had any 
provision for an arbitration process, 
but the process was voluntary and 
therefore was of no practical value in 
cybersquatting disputes. The auDRP 
was implemented on 1 August 2002. 
The introduction of the auDRP is part 
of a suite of changes to the .au domain 
space, many of which were introduced 
in July 2002. This paper will briefly 
discuss the previous dispute resolution 
process for the .au domain and then 
examine the new auDRP and highlight 
the major differences from the UDRP.

2 Dispute in the .au domian 
space

2.1 The .au domain space

Cybersquatting, or domain name 
hijacking (that is, the registration of a 
domain name by a person who has no 
legitimate rights to the name) has been 
less problematic in the .au domain 
space than in the gTLDs, because in 
order to register a name in the .au 
domain space, an entity must satisfy 
certain criteria. For example, prior to 
1 July 2002, in order to register a
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Continued from page 1
x o m .a u  dom ain nam e, the registrant 
w as required to hold an A ustralian  
B usiness N um ber, be an A ustralian  
com p an y or hold an A ustralian  
business nam e. The dom ain nam e  
held w as required to be an e x a c t  
m atch  o f  the en tity ’ s nam e, or an 
abbreviation or acron ym  o f  that nam e. 
S ince 1 Ju ly  2 0 0 2  the dom ain nam e  
allocation  p olicy  has been slightly  
broadened and it is now  sufficient that 
the registrant be the ow ner o f  a 
registered  trade m ark or, subject to 
certain  conditions, if  an application to  
register a trade m ark has been  
subm itted. It is still n ecessary  that the 
corresponding dom ain nam e be an 
e x a c t m atch  o f  the en tity ’ s nam e or  
trade m ark, or an abbreviation or 
acron ym  o f  it. H ow ever, as regist­
ration  o f  a x o m .a u  dom ain nam e can  
be based on a business nam e  
registration  (w hich  can  be relatively  
easily , although not n ecessarily  
legitim ately, obtained) the problem  
still exists.

T he dispute resolution policy  
applicable to dom ain nam es registered  
prior to 1 Ju ly  2 0 0 2  for the x o m .a u  
dom ain space w as not nearly as 
advanced as the U D R P . T he dom ain  
nam e policy  provided fo r a three step 
resolution p rocess: n otice o f  dispute; 
negotiation  and con ciliation ; and, if 
both parties agreed, binding  
arbitration. T h ere w ere no rules or  
guidelines regarding the determ ination  
o f  the arbitration p rocess. In p ractice , 
this dispute resolution process w as not 
used for disputes betw een parties with  
com peting interests in a dom ain nam e  
becau se alleged  cybersquatters did not

subm it to the arbitration process. 
T h erefo re , if  an en tity ’ s nam e or trade  
m ark w as “cyb ersquatted” in the .au 
dom ain space, and the cybersquatter 
refused  to give up the nam e b efore the 
in troduction o f  the au D R P , the only  
real option for that entity w as to 
co m m en ce  cou rt p roceedings against 
the cybersquatter. C ourt proceedings  
are lengthy and exp ensive and the 
ou tcom e is at tim es uncertain  given  
that the law  on this area is still 
developing.

2.2 Role of auDA

au D A , a not-for-p rofit organisation  
w hich  w as form ed in 1 9 9 9 , becam e  
the op erato r o f  the .au dom ain sp ace  in  
S eptem ber 2 0 0 1  (and its role
en com p asses licen sing the registry  
o p erato r and registrars w ith resp ect to 
.au dom ain n am es). auD A  is currently  
funded by industry participants and it 
will rece iv e  a portion  o f  the fee paid  
fo r registrations o f  dom ain nam es in 
the .au dom ain. A t the beginning of  
Ju ly  2 0 0 2 ,  auD A :

• introduced com petition  at the 
registrar level in the hope that 
having m ore than one body  
licensed  to sell .au dom ain  
nam es will result in a b etter and 
ch eap er service (w hereas  
previously there w as only one  
registrar in the x o m .a u  dom ain  
sp ace); and

• revised  the dom ain nam e  
allocation  p olicy  fo r a num ber of  
second  level dom ains (2 L D s)  
(i.e . x o m .a u  or .id .au) w hich

generally  will m ake it easier to  
obtain a broader range o f dom ain  
nam es (fo r exam ple, with the 
release o f  generic x o m .a u  
dom ain nam es).

A s part o f  its review  o f  the .au dom ain  
space, on 1 A ugust 2 0 0 2  auD A  
in troduced an alternative dispute 
resolution m ech anism  for dom ain  
nam es, the auD R P.

2.3 Background to auDRP

The dom ain nam e com m unity and 
auD A  recog n ise  the need to provide  
an expedited  process to enable the 
eviction  o f  cybersquatters.

O ther dom ain spaces use a variety of 
dispute resolution policies. T he m ost 
w idely know n and utilised is the 
U D R P  w hich is applicable to the 
g T L D s, including the m ost popular 
dom ain space, .co m , but has also been  
adopted by a num ber o f  country code  
top level dom ains (“ccTLDs”). Som e  
c cT L D s  do not currently have an 
alternative dispute resolution policy, 
for exam p le  N ew  Zealand (.n z), 
how ever a  num ber o f dom ain  
adm inistrators have recognised  the 
need to im plem ent an adm inistrative  
dispute resolution policy  (for exam ple  
C anada has im plem ented a policy  
based on the U D R P ). The table below  
sets out a sum m ary o f som e dom ain  
spaces and the applicable alternative  
dispute resolution processes.

3 The auDRP

3.1 Overview

Domain Space Policy Main Features
g T L D s:
.com , .org, .net, 
.biz, .info, 
.nam e  
ccT L D s: 
including .ag, 
.nu, .tv, .ws

U D R P
(U n iform  D om ain  
N am e Dispute 
R esolution  
P olicy )

R equires registrants to subm it to m andatory arbitration w here a third party
com plainant claim s that:

• the reg istran t’ s dom ain nam e is id entical or con fu sin gly sim ilar to a trade  
m ark or serv ice  m ark in w hich the com plainant has rights; and

• the registrant has no rights or legitim ate interests in resp ect o f  the dom ain  
n am e; and

• the reg istran t’ s dom ain nam e has been registered  and is being used in bad  
faith.

c cT L D :
.uk

D ispute  
R esolution  
S ervice  
(introduced  
S eptem ber 2 0 0 1 )

P rovides for com p u lsory  m ediation and, if  unresolved , arbitration. There is also  
provision  for an appeal. T he com plainant needs to show:

• the com plainant has rights to the dom ain n am e; and

• the dom ain nam e is an abusive registration  (this is done by show ing the 
dom ain nam e w as either registered  or acquired  or has been used in a m anner 
w hich too k  unfair advantage o f  or w as unfairly detrim ental to the 
co m p lain an t’ s rights).
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The auD R P w as developed by a 
D ispute R esolution  W orkin g C o m ­
m ittee established by auD A  and is 
largely based on the U D R P . 
H ow ever, the auD R P has been  
m odified from  the U D R P  to account 
for:

• the restrictions on registration  in 
the .au sp ace ; and

• the lim itations o f  the U D R P  that 
have been identified in its 
p ractical application.

B asing the au D R P  on the U D R P  
m eans that the cases decided under the 
U D R P  can  provide guidance for  
decision  m akers under the auD R P. 
The auD R P will apply to all open  
dom ain nam es in the .au dom ain  
(including .co m .au  and .asn .au) 
registered  o r renew ed after the 
im plem entation o f  the policy. This  
will m ean that dom ain nam es  
currently registered  m ay not be 
subject to the au D R P  until the 
registration  is renew ed, w hich m ay be 
up to 2  years aw ay.

3.2 Main differences from 
UDRP

The follow ing is not a com plete  
analysis o f  the differences betw een the 
U D R P  and the au D R P , but rather a 
sum m ary o f  the m ajor points of  
distinction betw een the tw o policies.

One o f  the m ajo r criticism s o f  the 
U D R P  has been the requirem ent that 
there be registration  and use o f  the 
dom ain nam e in bad faith. This has 
caused  problem s w here the cy b er­
squatter registers the nam e but there is 
no corresponding w ebsite or any other 
use o f  the dom ain nam e. A lthough the 
U D R P  has been interpreted in such a 
w ay as to o v erco m e this lim itation, the 
auD R P addresses this problem  by only  
requiring that the “dom ain nam e has 
been registered  or subsequently used  
in bad faith” (em phasis added).

The U D R P  w as also considered to be 
too “trade m ark -cen tric” , as it requires 
that the com plainant show  that the 
dom ain nam e w as identical or 
confusingly sim ilar to its trade m ark  
or service m ark. A lthough the 
interpretation o f  the U D R P  has been  
broad  enough to incorporate nam es  
that m ay not be considered trade 
m arks in the strict legal sense (eg Julia

R o b erts), the au D R P  m akes it clear  
that it is sufficient to base a cla im  on  
an individual’ s or en tity ’ s nam e.

The other significant differences are 
as follow s:

• U nd er the U D R P  a registrant can  
dispute a c la im  by show ing that 
it w as m aking legitim ate use of 
the dom ain nam e prior to 
receivin g official notice o f  the 
com plaint. T he au D R P  m akes it 
c lear that “notice o f  the 
com plaint” does not have to be 
the actual com plaint and it is 
enough to put the registrant on  
n otice by serving a letter of 
dem and.

• The au D R P  has refined the 
circu m stan ces that will be 
considered  to  be evid en ce of 
registration  o r subsequent use in 
bad faith. B a d  faith can  be 
show n by providing evid en ce  
that:

(1 )  the registrant w as using the 
dom ain nam e to attract 
users to “a” w ebsite (rather 
than the U D R P  requirem ent 
o f  attracting users to the 
registrant’ s w ebsite);

(2 )  the registrant registered  the 
dom ain nam e for the 
purpose o f  selling it to 
another person (w hereas the 
U D R P  specifically  cites  
only the purpose o f  selling  
to the com plainant o r a 
com p etitor o f the c o m ­
plainant); or

(3 )  the registrant has registered  
the dom ain nam e prim arily  
for the purposes of  
disrupting the business or  
activ ities o f  another person  
(w hereas the U D R P  does 
not specifically  ackn ow ­
ledge the disruption of  
“activ ities” and only  
m entions disrupting the 
business o f  a com petitor).

• The au D R P  states that buying  
dom ain nam es for the purpose of  
reselling does not constitute  
evidence o f  a legitim ate interest 
in the dom ain nam e.

• The obligation on the registrar to 
transfer the dom ain nam e is

subject to the com plainant being  
eligible to hold the dom ain  
nam e.

3.3 Limitations of the auDRP

E ven  though the auD R P is based on a 
w orking p olicy , nam ely the U D R P , 
there are still som e lim itations on its 
use. The m ost obvious constraint is 
that the auD R P is only relevant to  
circu m stan ces o f  cybersquatting and 
any dispute con cernin g com peting  
legitim ate interests (for exam p le  
entities that hold the sam e trade m ark  
in resp ect o f  different goods) w ould  
need to be dealt with in another forum . 
T he au D R P , like the U D R P , does not 
provide for any process o f  review  of  
decisions. H ow ever, the auD R P does  
not exclu d e a p arty ’ s right to take  
cou rt action . T h ere is no clear m anner 
in w hich jurisprudence will be 
developed in relation  to the auD R P, 
and there is nothing exp ressly  
requiring the panelists to follow  
previous decisions. H ow ever, as with  
the U D R P , it is probable that previous  
decisions will be regarded as 
persuasive by decision  m akers.

4 Conclusion
It is exp ected  that the auD R P will 
provide a p ractica l, efficient and cost  
effective m echanism  for reclaim in g a 
dom ain nam e from  a cybersquatter in 
the .au dom ain space, unlike the 
previous dispute resolution option in 
resp ect o f  the .co m .au  dom ain space  
(ie the voluntary arbitration p rocess). 
T he au D R P  takes advantage o f  a 
tested p rocess  provided by the U D R P  
and addresses som e o f  the U D R P ’ s 
existin g lim itations. T he auD R P, like 
the U D R P , will provide a m uch  
cheap er m ethod o f  dom ain nam e 
reco v ery  than cou rt action  (the co st of 
a com plaint under the au D R P  is 
ap proxim ately A U $ 1 5 0 0 ) . The p ro­
vision o f  a viable alternative dispute 
resolution process in resp ect of 
dom ain nam es in the .au dom ain space  
will be w elcom ed  by legitim ate users 
o f  the Internet and by trade m ark  
ow ners.

1 The policy can be viewed at 
http://www.auda.org.au.

2 The UDRP can be viewed at: 
http://www.icann.org/udrp/udrp-policy- 
24oct99.htm.
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