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Follow in g the interest in dom ain nam e  
issues generated  by the Computers & 
Law articles on control o f  .org .au , 
em erging issues associated  with the 
protection  o f  dom ain nam es in China  
and cybersquatting ( Computers & Law 
M arch  2 0 0 2 ) ,  as w ell as notes on the 
new dom ain nam e p olicy  for open  
2L D s and recent dom ain nam e  
litigation in A ustralia and the U S A  
(Computers & Law June 2 0 0 2 ) ,  we are 
pleased to include in this issue of 
Computers & Law an excellen t article  
by R ach el G arland and L u cy  D avis of  
C orrs C ham bers W estgarth  titled  
Resolving disputes in the .au domain 
space. R ach el and L u cy  d iscuss the 
recen tly  im plem ented .au D ispute  
R esolution P o licy  or au D R P . As the 
authors point out, before auD R P was 
introduced, only the .co m .au  dom ain  
had any provision for an arbitration  
p rocess in the .au dom ain space. B ein g  
voluntary, this arbitration p rocess w as  
largely ineffectual. T he article  
discusses the old dispute resolution  
p rocess for the .au dom ain, before  
turning to the new  au D R P  and 
highlighting their resp ective  
differences. This article  m akes an 
im portant contribution to the 
understanding o f  the new dispute 
resolution system  in the .au dom ain  
space, a system  that will have far- 
reaching conseq uen ces in legal and  
industry circles. Still on the dom ain  
them e, we have also included a very  
useful sum m ary by O rana C atlin  of 
Freehills on the new Interim Transfers 
(Change of Registrant) Policy released  
by au D om ain A dm inistration  Ltd.

A s subscribers will recall, the June  
2 0 0 2  issue o f  Computers & Law 
featured a detailed p iece by Glen Sauer 
called  British Telecom lays claim to 
Hyperlinking which outlined the 
background and argum ents m ade in the 
hyperlinking patent case  that was 
brought in the U nited  States D istrict 
C ourt in A ugust 2 0 0 2  by B ritish  
T elecom  against Prodigy
C om m unications C orp. In this edition, 
Julian L incoln  o f  Freehills reports on  
the P ro d ig y 's  successful defence of 
that claim  in his piece BT loses in 
hyperlinking patent infringement 
action against Prodigy.
The next article  in this edition of 
Computers & Law is Developments in

privacy since 21 December 2001 by  
C atherine R o w e and L isa  R itchie of  
Freehills. The article  is based on the 
presentation Privacy 6 Months On 
given to the N ew  South W ales  Society  
for C om puters and the L aw  on 11 June  
2 0 0 2 . In the paper, C atherine and L isa  
discuss developm ents in p rivacy  
regulation  since the im plem entation of 
the private secto r provisions in the 
P riv a cy  A ct 1 9 8 8  (C th) on 21  
D ecem b er 2 0 0 1  and explore  
developm ents on the A ustralian and 
global p rivacy  landscape, including the 
in creasing public aw areness o f  privacy, 
the im portance o f  p rivacy  to e- 
co m m erce , p rivacy  in the post- 
Septem ber 11 environm ent and issues  
relating to the transborder transfer of  
personal inform ation.

A s w e often hear, one o f  the continuing  
challenges for the law  is to keep up 
with the rate o f  techn ological 
developm ent - how  can  established  
legal doctrines operate in the new  
tech n olo gical en vironm ent? In the next 
article in this issue, ‘Consideration’ 
and the open source agreement, 
U niversity  o f  S ydney law  student B en  

G iles considers the difficulties raised  
by the traditional co n tract doctrine of  
con sideration  in the co n text o f  open  
source agreem ents, w here softw are  
developers distribute their program  to 
others and give each  recip ient a licen ce  
to cop y , m odify and re-distribute the 
program . B en  also discusses the  
operation o f  p rom issory  estoppel as a 
potential w ay o f  avoiding the doctrine  
o f  consideration  and con clu des w ith a 
discussion on the status of, and 
im plications for, open source  
agreem ents.

K atie  Sutton, a graduate at Freehills, 
provides an interesting and topical 
article , E-commerce and jurisdictional 
issues: an ovennew, about the w ays in 
w hich  A ustralian  law  has adapted to 
facilitate e -co m m e rce  and the current 
uncertainty regarding questions of  

jurisdiction  in that field. K atie  
considers the nature o f  e -co m m erce  

and its legitim ate needs b efore turning  
to a general review  o f  the "light- 
handed" approach taken by A ustralian  
governm ents in acco m m o d atin g  the 
two com peting con cern s o f  providing a 
com prehensive set o f  rules and not

stifling innovation. K atie concludes  
that this light-handed approach, 

leaving ro o m  for the courts to develop  
precedent o v e r tim e, does allow  the 

n ecessary  flexibility  but needs to be 
coupled with a degree o f  international 
regulation  to facilitate con sistency. In 
considering issues o f  jurisdiction  in e- 

co m m erce , K atie outlines the m ajor 
stream s o f  thought that have em erged  

before considering som e o f the legal 
and co m m ercia l responses. K atie  
concludes that w e are m oving tow ards  
a body o f  law  that is both international 

and hybrid, com bining elem ents of 
both private and public regulation.

Sandra P otter and P eter M o o n 's  article  
Guidelines for the use of technology in 
civil matters provides a useful 
sum m ary o f  the new  guidelines issued  
by the V icto rian  Suprem e C ourt under 
P ra ctice  N ote 1 o f  2 0 0 2 . The article  
com p ares the guidelines w ith the 
previous d irection  o f  the C ourt under 
P ractice  N ote 3 o f  1 9 9 9 . A s the 
authors note, there have been a num ber 
o f  advan ces in the area o f  inform ation  
techn ology and its use in legal p ractice , 

w hich have prom pted the introduction  
o f the new  guidelines. In particular, the 
C ourt has established default standards 
to be used b y parties if  exchan gin g  
docum ents electron ically . Full text 
copies o f  P ra c tice  N ote 1 are available  
at the w ebsite o f  the V ictorian  S ociety  
for C om puters and the Law .

In Little guys in a big industry: 
independent artists and the copyright/ 
contract issue online, L iv ia  Fo n g  Y a n , 
a fifth year law  student from  the 
U niversity  o f  Syd ney , exam ines the 
prevention o f  copyright infringem ent 
online w ith an unusual focu s on the 
differing online cop yright protection  

issues “big” or w ell known artists 
exp erien ce viz “ sm all” or lesser known  
artists. L iv ia  points out that discussion  
o f  online cop yright p rotection  and the 
b alancing o f  cop yright ow n ers' rights 

with the public interest has long  
focu ssed  on the big artists rather than 

the sm all artists, w hose need is often to 
prom ote rath er than to m onopolise  

their w ork. L iv ia  also looks at the 
differences b etw een  a legislative  
approach  and a private ordering  
approach  through co n tract law  and
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con clu des that cop yright law m akers  
should take into acco u n t notions of  
co n tract in cop yright legislation  and, 
in order to  p reserve the interests of  

sm aller artists and the public, also  
include provisions that lim it the scope  
o f  freedom  o f  con tract so as to prevent 
m onopolistic p ractices.

Fin ally , in this issue, w e continue  

D aniel S ullivan ’ s article  on data  
retention. P art one o f  D aniel Sullivan's  

article  The EU Data Retention Debate 
appeared in the Ju n e 2 0 0 2  edition of 
Computers & Law and analysed the  
existin g regim e o f  data p rotection  in 
the Europ ean  U nion and the 

groundw ork for general, w id e-scale

data retention. T he second  and final 

part o f  D aniel's article  d iscusses the 
cam paign  for data retention by  

European law  en forcem en t agen cies, 
argum ents for and against data  
retention, the recen tly  im plem ented  
European data p rotection  d irective and  
the balance betw een  hum an rights and 
data retention.

W e  have been v ery  im pressed  by the 
quality o f  subm issions received  and 
continue to en co u rage readers to 
submit articles and notes that m ay  
interest other subscribers. W e  w ould  
be happy to assist w ith suggested  
topics o r com m ents on adapting  
presentations or oth er m aterial. P lease

co n tact the editors in this regard. 
M em bers o f  the V ictorian  S ociety  for 
C om puters and the L aw  m ay also wish  
to get in tou ch  with D avid Janson  
(D a v id .Ja n so n @ v g so .v ic .g o v .a u ) for 
assistance.

O ur thanks to the C om puters &  L aw  
editorial assistant, D anet Khuth, and 
to the editorial team : C laire E lix , R hys  
G rainger, L isa  R itchie  and K atie  
Sutton. Thank you also to D avid  
Jan son  for liaising w ith V ictorian  
contributors.

W e  hope that you enjoy this issue of  
Computers & Law.
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