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M etallica ’ s cla im  for breaches of  
cop yright against the file-sharing  
service , N ap ster, brought to the fore a 
ran ge o f  issues con cernin g the 
prevention o f  cop yright breaches  
on lin e .1 F o r  a band like M etallica , 
w ith a w ell-established  profile and 
sizeable in ventory to its nam e, the 
co sts  o f  bringing an action  to m aintain  
cop yright are c learly  justified . Their  
fans are already fam iliar with  
M etallica  m u sic and are likely to buy  
the m usic regard less o f  free cop ies  
being available."

C o m p are  M e ta llica ’ s situation to a 
lesser-know n artist w ho m ay  w ant to 
utilise the Internet to in crease  their 
profile. F o r  instance, co m p o ser Philip  
C zap low ski uses his w ebsite as a 
m eans to prom ote h im self p ub licly .3 
A nother com p oser, Jam es  
H um berstone, has also set up his site 
fo r self-prom otion  and allow ed users  
o f  his site to play b ack  his sco res as 
w ell as dow nload and print cop ies o f  
his m u sic.4 One o f  the users o f  
H u m b erston e’ s site did infringe his 
cop yright by deriving com m ercial  
gain  fro m  selling H um b erston e’s 
m usic on  another site, but the benefits 
to H um berstone from  the m ore  
flexible cop yright w hich include the 
ability to prom ote the m u sic, are not 
n ecessarily  outw eighed by the risk  o f  
such activity .

T h ese exam p les illustrate the differing  
online cop yrig h t needs o f  sm all and 
big artists. T h ese different needs are  
inadequately catered  fo r in current 
cop yright legislation . T he m ost 
significant d eficien cy  in the Copyright 
Amendment (Digital Agenda) Act 
2 0 0 0  (D A A ) con cern s the use o f  
co n tract to con trol copyright online 
and this d eficien cy  has w arranted the 
attention o f  the C opyright L aw  
R eform  C om m ission  w hose  
recom m endations on the issue are yet 
to be released .5 If  con tract provisions  
w ere to be enacted  in the D A A , 
sm aller artists m ay ach iev e  the

balance in cop yrig h t con tro l that they  
desire.

The Internet has enabled artists to 
reach  m illions o f  people globally  and 
instantaneously but has also m eant 
that people around the w orld  can  just 
as easily infringe an artist’ s copyright. 
It is this ability that frightens m any  
m usicians and has prom pted them  to  
search  for m easures to prevent such  
infringem ent. T his article  w ill focus  
on con tract law  as providing a 
superior avenue o f  con trol for 
copyright ow n ers, in particular, 
independent m usicians, as com p ared  
to current statu tory regim es.

W hile the prevention o f  copyright 
infringem ent online has long been a 
pertinent issue, discussion  seem s to  
have focu sed  upon the interests o f  the 
bigger players in the m usic industry, 
those w ell-established  artists w ho are  
able to b ear the costs o f  added  
copyright con tro ls. T he rights o f  
sm aller artists, w ith less financial 
backing and low er profiles, need to be 
addressed m ore directly as their 
interests are not entirely the sam e as 
the w ell-know n artists '. T his article  
will argue that extended  copyright 
rights w ould benefit larger artists to  
the detrim ent o f  sm aller artists and  
sm aller artists are m ore likely to  
benefit from  less rigorous controls  
w here their need is to p rom ote rather 
than m onopolise their work.

Issues surrounding the balancing o f  
public interests with copyright 
ow ners’ rights will also be addressed  
given that in creased  con trol by  
copyright ow ners m ay detract from  the 
right o f  the public to a ccess  m usic and 
benefit from  its dissem ination. H ow  
best to balance these sets o f  com peting  
interests will then be considered , 
taking into acco u n t recent subm issions  
to the C opyright L aw  R eview  
C om m ittee (the “C L R C ”) regarding  
private ordering regim es as w ell as 
public ordering avenues such as the 
Copyright Amendment (Digital 
Agenda) Act 2 0 0 0  (D A A ).

1 Copyright offline

B e fo re  addressing the m any issues  
associated  w ith copyright online, the 
problem s attached  to copyright in the 
offline w orld m ust be dealt with. In 
both spheres, the m ain issues con cern  
the boundaries o f  ow n ers’ rights and  
the en forcem ent o f  those rights. 
C opyright provides m uch needed  
protection  fo r the exp ression  o f  ideas  
that are the result o f  the hard w ork o f  
individuals. In the area o f  the arts, 
protection  o f  expression  has an 
increased  im portance, as the 
exp ression  itse lf is often the m ost 
valuable com ponent o f  the end 
product. W ith  m u sic, enjoym ent o f  
the id ea’ s exp ression  is equally  
valuable. The public derives  
enjoym ent from  w atching or listening  
to a p erform ance and it is this that 
m akes cop yright protection  for m usic  
so im portant.

A  m ajo r rationale for the co n cep t o f  
cop yright in a w ork is that having  
cop yright rights provides the incentive  
to create . A ccord in g to this 
econ om ics based argum ent, unless 
there are cop yright rights to be had, 
there w ill cease  to be any eco n o m ic  
in cen tive for artists to crea te  new  
w orks and m arket failure will o ccu r in 
the form  o f  free-riders that will cop y  
w ithout hindrance. The issue for  
debate, then, is how  far this exclu sive  
right should reach . A t one extrem e it 
is argued that ow ners o f  copyright 
should have absolute con trol, while  
others argue that such stringent 
con trols are unnecessary and m ay  
indeed be adverse to the interests o f  
the artists involved.

T h ere are m any reasons for not 
allow ing cop yright ow ners absolute  
con tro l o f  their w orks. M ost 
im portantly , absolute con tro l o f  rights 
w ould be detrim ental to the public 
interest as the public w ould be 
required to pay m ore in order to access  
w orks o f  artistic m erit. T his w ould  
preclude m any m em bers o f the public
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from  enjoying the arts and transform  
the arts into an arena fo r the w ealthy. 
Such problem s have been  recognised  
in A ustralia in the Copyright Act 1 9 6 8  
(C th) (the A ct) through excep tio n s to  
copyright for uses that am ount to fair 
dealing such as use fo r criticism  and  
review  o r purposes o f  research  and  
study. U sin g the “fair dealing” 
doctrine, parliam ent has attem pted to  
balance the interests o f  cop yright 
ow ners on the one hand, and on the  
other hand, the public’ s right to a ccess  
and build on  the ideas o f  others.

T he strength o f the argum ent for  
absolute con trol by a cop yright ow ner 
can  be seen here, as the potential for  
abuse o f the fair dealing exception  is 
high. In addition to  this is the fa c t that 
it m ay not be p ossible to en force  
copyright rights in all instances. 
U nlike real property w here the  
boundaries o f  the prop erty  are clear  
and hence trespass easy  to establish, 
copyright is intangible and its 
boundaries are u n clear.6

W hile bodies such as the A ustralasian  
Perform ing R ights A ssociation  
( “A P R A ” ), ensure to som e exten t the 
enforcem ent o f  cop yrig h t rights, a 
com bination  o f  the p ublic’ s m oral 
view s and avenues o f  cop yright 
circum vention  m ake this a difficult 
task. W ith  regard  to the form er, m any  
people do not regard  copyright 
infringem ent as m o rally  w rong (as  
opposed to a crim e such as theft). 
C onsequently, the rights to “p erform  
in public” and rep rodu ce are  
constantly infringed. Second ly , there  
are m any digital d evices that m ake  
en forcem ent in the offline w orld  
increasingly difficult. D espite the fact  
that the law  has been able to adapt to  
new  technologies in the past including  
the advent o f  both p h o tocop iers7 and  
video record ers, there are sound  
reasons fo r con cerns that it m ay not do  
so this tim e. C urrent techn ology  
provides a greater challen ge to  
en forcem ent due to developm ents in  
speed, quality, con ven ien ce  and  
accessibility  that give m ore people the 
ability to infringe cop yright 
uninhibited.

2 Moving online

O f all the developm ents in digital 
techn ology, it is the Internet that has 
provided the m ost cau se  for con cern  in

term s o f  the en forceability  o f  
copyright. A ll the reason s that create  
difficulties in enforcem ent offline  
exist online, only m agnified on a 
global scale . Fu rth er, the online  
environm ent, w ith its lack  o f  
boundaries and intangible m aterial, 
creates additional difficulties.

T he online w orld differs from  the 
offline w orld in m an y w ays. In term s  
o f  enforcem ent, its decentralised  
nature has the m ost im pact. 
C om puters irresp ectiv e o f  locality  are  
linked and com m u n icate  w ith each  
other via w ireless transm ission. A s  
inform ation is transm itted  in the form  
o f  “p ack ets” , each  o f  w hich travels a 
different path b efore reassem bling at 
the other end, it is very  hard to 
pinpoint its location  and obtain  
con trol. A  U nited  States court 
acknow ledged  that one o f  the greatest 
differences betw een  the offline and 
online w orlds is the lack  o f  physical 
lim itations on com m u n icatio n s.8

O ne w ay o f  exp ressin g these  
peculiarities o f  online space is that 
online space has seen the creation  o f  
“in teractivity” and “individuality” .9 
Through in teractiv ity , individuals are  
able to a ccess  inform ation, such as 
m usical w orks, from  anyw here  
w henever they w ish. The Internet also  
enables transm ission o f  w orks to any 
one individual o r to a large num ber o f  
individuals ( “individuality” ). W h ile  
this argum ent is used to illustrate the 
blurring o f  the public/private  
distinction, it also highlights the 
decentralised  nature o f  the Internet, 
in teractivity , and the end to  end design  
o f  its structure, individuality.

T h e “interactivity and individuality” 
argum ent highlights the blurring o f  the 
public/private divide w hich is further 
accentuated  by the essentially  public  
nature o f the Internet. T h e Internet 
does not discrim inate betw een  
com puters located  in businesses and 
those in hom es. Thus, for 
infringem ents o f  rights such as 
“p erform ance in public” , the 
perform ance m ay not have been “in  
public” in a traditional sense b ecause  
it happened in som eb od y’ s hom e and 
the issue is w hether cop yright should  
be enforced in these circu m stan ces at 
all.

A n exam ple o f  this can  be seen in the 
S ociety  o f  C o m p osers, authors and

Publishers o f  M u sic C an ad a’ s 
(S O C A N ’ s) argum ent in their case  
against the C opyright B o a rd  o f  
C an ad a .10 T h ey  argued that it is w hen  
an end u ser is able to acce ss  the w ork  
that there is a com m un ication  to the 
public and that “everyone in volved  in  
the Internet transm ission should be 
liable” fo r that co m m u n icatio n .11 In  
dealing w ith the first p art o f  the 
S O C A N  argum ent, it should also be 
considered  w hether there is a 
difference betw een the end user 
accessin g  the w ork  from  a public 
p lace  or the privacy  o f  their ow n  
hom e. M an y people view  the Internet 
as a public p lace and h ence if  any  
inform ation o r , here, a m u sical w ork  
can  be accessed  online, it constitu tes a 
com m u n icatio n  to the public. This  
p erception  o f  the Internet m ounts a 
substantial challenge to the 
public/private distinction. It is 
difficult to envisage that the divide  
betw een our public and p rivate lives  
has been blurred to  the exten t that the 
private sphere can  now , in som e  
instances, be classified  as public.

It is also im p ractical to  hold every  
party that m ay be in som e w ay  
in volved  in the transm ission o f  the 
inform ation , liable for a breach  o f  
copyright. T h e transm ission o f  a w ork  
from  one u ser’ s com p u ter to another 
n ecessarily  in volves num erous cop ies, 
for instance in the form  o f  c a ch in g .12 
M erely  view ing a w ork that has been  
provided on the Internet will involve a 
num ber o f  cop ies being m ade. T hese  
cop ies are created  on the equipm ent o f  
various IS P s, depending on w hich  
route the packets take to re a ch  their 
destination. T o hold m ultiple ISPs  
liable w ould not only be im p ractical, 
but would fail to serve the ends that 
cop yright ow ners w ish to ach iev e , that 
is, con trollin g cop yright b reaches by  
users o f  the Internet.

A nother pecu liarity  o f  online space  
that is also engendered in any fo rm  o f  
digital com m un ication  is that 
broad castin g, cable and Internet 
transm ission have co n v e rg e d .13 P rior  
to the introduction o f  the D A A , this 
issue w as inadequately dealt w ith by  
the b road cast and diffusion rights in 
the A ct, as illustrated  by the d ecision  
in Telstra Corp Ltd v Australasian 
Performing Rights Association14. In 
that case , the cou rt w as fo rced  to rely  
upon the highly con fu sin g diffusion
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right to find a breach  o f  copyright 
w here m usic w as p layed to callers on 
hold.

Prevention o f cop yright breaches  
online can  obviously be achieved  in  
tw o w ays. Firstly , through the 
w orking o f  the law  either in the public 
o r private sphere; and second ly, by 
im posing physical barriers to 
reproduction  such as zoning system s  
or cod es that prevent the burning o f  
C D s. O f the m ost interest in this 
article are the w ays in w hich  the law  
m ight adapt to the chan ges in the 
environm ent affectin g cop yright rather  
than the physical m ethods.

In the offline w orld, cop yright has 
been principally en forced  through law  
in the public sphere, o r  public 
ordering. T hat is, w here the 
G overnm ent passes legislation  in 
order to regulate activities. T h e next 
tw o sections o f  this article will 
exam in e w hether this m anner o f  
regulation  is still the m ost appropriate  
w ay o f  regulating online activities. 
The alternative to the public ordering  
regim e is to regulate through the
private sphere, en gagin g in private  
ordering. Private ordering o f  
copyright involves the law  o f  con tract 
enabling ow ners o f  cop yright to 
con tract with each  individual user, 
m ost likely in the fo rm  o f  a  licen ce.

3 Public ordering

A ustralian  law has begun its
adaptation to the online environm ent 
through changes to existing  
legislation. T he C opyright
A m endm ent (D igital A gen d a) B ill (the  
B ill) w as tabled in 1 9 9 9  proposing  
changes to the existin g cop yrig h t law s 
that w ould enable better enforcem ent 
o f  cop yright rights online. T hese  
changes con form  with international 
copyright standards as set by the 
W orld  Intellectual Property
O rganisation  (W IP O ) in their 
C opyright T reaty (W C T ) and 
P erfo rm ances and P honogram s T reaty  
(W P P T ).15 The W C T  deals with 
copyright in artistic, literary, dram atic  
and m usical w orks w hile the W P P T  
deals w ith the perform ers and  
copyright ow ners o f  sound recordings  
and b ro ad casts .16 In A pril 2 0 0 0 ,  these  
changes w ere fram ed in the D A A , 
w hich w as drafted to be technology

neutral, containing no referen ces to 
specific form s o f  te ch n o lo g y .17

One o f  the m ost im portant reform s  
m ade by the D D A  w as the 
rep lacem ent o f  the diffusion and 
b road castin g right w ith the 
introduction o f  the new  right o f  
“com m un ication  to the public” . This  
right finally recog n ises that 
com m un ications now  o ccu r over 
w ireless techn ology. It encom passes  
the right to transm it inform ation over 
the Internet as well as m aking m aterial 
available online, ie through uploading. 
This right gives cop yright ow ners  
control ov er the Internet space and 
m akes it clear that online 
transm issions o f  a w ork  are an 
infringem ent o f  copyright, 
ov ercom ing the problem  in Telstra v 
APRA.
C opyright ow ners are further 
p rotected  by superior enforcem ent 
m easures in troduced by the D A A . 
Firstly , the D A A  recog n ises that m ost 
reproductions o ccu r on end user 
com p u ters .18 T hese are difficult to  
d etect due to the decentralised  nature 
o f  the Internet. The D D A  also  
recognises that not all com m ercial 
uses o f  m aterial, such as stream ing, 
will involve a m aterial rep rodu ction .19 
Thus, cop yright ow ners are given  
en forcem ent rights against users who  
engage in uploading m aterial for the 
purpose o f  m aking it available to the 
end users o r w here users initiate o r  
perm it the unauthorised
com m unication  o f  a copyrighted  
w ork.20

T he legislature has also been m indful 
o f  b alancing the com peting interests o f  
copyright ow ners and Internet users, 
or the public, in drafting the new  
law s.21 The D D A  acknow ledges that 
num erous reproductions created  in the 
course o f  transm ission are a necessary  
b y-product o f  Internet transm ission, 
and as such, tem porary reproductions  
o f  a copyrighted w ork, such as 
cach in g , are excluded  from  the 
reproduction right.22 This is a 
p ractical approach as restrictions on  
reproductions by cach ing w ould  
prevent ordinary use o f the Internet 
such as brow sing and hyperlinking.

Thus, public ordering appears to have  
addressed the m any peculiarities that 
pervade the online environm ent. It 
has recognised  that end users are

num erous, reside in a multitude o f  
location s around the w orld and are 
therefore difficult to locate  and detect. 
Still, it seem s that the legislation has 
taken an approach w hich is inflexible  
and sim ilar to that taken by Stephens J  
in Reno.23 It assum es that the law can  
only be applied in the m anner in 
w hich  it has alw ays been applied even  
w here the space being regulated  
rad ically  pushes the boundaries o f  real 
space. It m erely accep ts that although  
the Internet p ossesses no boundaries 
and is not located  in any one p lace, 
that the law  m ust be applied  
inadequately.

N o provisions have been m ade to 
adequately en force  the law  against 
sm all users w ho infringe copyright. 
W h ere the Internet has created  an 
environm ent that enables
reproductions to be produced with 
ease alm ost instantaneously, and the 
tools o f  reproduction are accessible, 
there is every  reason for copyright 
ow ners to be able to im pose sanctions  
against these users. T o  achieve this 
does not require the introduction o f  an  
entirely new  area o f  law . In fact, 
utilisation o f  a traditional area o f  law  
w ould be equally , if  not m ore, 
successful.

4 Private ordering

T h e D A A  does not m ake any  
referen ce to the use o f  con tract law  
w ith reg ard  to  cop yright, as has been  
recog n ised  b y  the C L R C . In June  
2 0 0 1 , the C L R C  invited subm issions 
regard ing the “p revalen ce, effects and  
desirability o f  co n tracts” in the 
en forcem ent o f  cop yright online and 
it w ould appear that the C L R C  is 
interested  in  prom oting the use o f  
co n tracts  to override provisions  
relating to  fair dealing and to fill the 
gaps left by the D A A .

U se  o f  online con tracts  in the 
cop yright aren a is not a new  initiative. 
C opyright ow ners them selves have 
long recog n ised  that if  their m aterial is 
m ade available on the Internet, extra  
m easures are required in order to 
p rotect their cop yrig h t.25 B y  using  
con tractu al licen ces that are 
enforceab le betw een the copyright 
ow ner and the user, g reater con trol is 
afforded to the cop yright ow ner and 
they also  h ave m ore flexibility in the 
type o f  rights that they can  grant to
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users. T hese term s m ay  restrict the  
exten t, ability and purposes for w hich  
the u ser m ay access  the m aterial. In  
so doing, cop yright ow ners can  
redefine the boundaries that determ ine  
the balance o f  interests betw een  
them selves and the u sers.26

F o r  instance, w here a  com p oser has 
m ade com positions available online, 
that com p oser has the option o f  
granting a licen ce  that requires the 
user to p ay per view  o f  the  
com position , to p ay per access  
(perhaps for a certain  num ber o f  days) 
o r to pay p er dow nload (perhaps to  
print out the m u sic). T his allow s the  
com p oser to control a ccess  to their 
w ork and the am ount that they w ish to  
ch arge  for use o f  th eir w ork. It also  
has the potential to o v erco m e com m on  
perceptions by individuals that 
cop yright law  does not apply to them  
as con tracts have alw ays been view ed  
as binding on the individual.27 This is 
consistent w ith the rationale o f  
cop yright law  that rem uneration  is 
n ecessary  to create  the incentive for  
creativity .

B y  creating a  co n tract w ith each  user  
the ease o f  enforceab ility  is in creased  
as the user can  be identified. A lso , the  
principles o f  con tract law  do not have  
to adapt quite so m uch  in the online  
environm ent thereby enabling  
cop yright ow ners to utilise w ell- 
established law. H ow ev er, som e  
potential obstacles arise  in term s o f  
the effectiveness o f  such con tracts .

One o f  these is that co n tractin g  in the 
online w orld can  be less secure as 
there is no w ay o f  truly know ing  
w h om  you are con tractin g  with. It 
b eco m es a question o f  trust since the  
Internet allow s u sers to  “cloak  or  
ob scu re identity” .28 It is im possible to  
know  due to this anonym ity and the 
reach  o f  the Internet, w hether the user 
is telling the truth.

N evertheless, this does not seem  to  
have deterred users fro m  creating or  
purporting to create  con tracts  online or  
com panies from  using con tracts (o r  
purported con tracts) as a w ay o f  
“binding” their cu stom ers. Such  
con tracts  have prim arily  been in the 
form  o f  m ass-m ark et licen ces. 
O ffline, these are often called  
“shrinkw rap co n tracts” and online  
“click w rap  con tracts” . Shrinkw rap  
con tracts are generally  asso ciated  with

the sale o f  com p u ter softw are where  
the con tractu al licen ce  is contained  
within the b o x  o f  softw are or the disk 
itself, and accep tan ce  o f  its term s 
occu rs  upon the breaking o f  the 
shrinkwrap. C lickw rap  con tracts w ork  
in a sim ilar fashion. A ccep tan ce  o f  
these con tracts  o ccu rs  w hen users 
click  on an “I agree” o r “I accep t” 
button, usually located  at the bottom  
o f  the page w here the term s o f  use  
have been stated. G enerally, the 
w ebsite will not perm it the user to 
enter the site or a particular part o f  the 
site unless there has been accep tan ce  
o f  those term s.

T his m ethod o f  form ing a con tract 
challenges som e o f  the fundam ental 
ideologies o f  con tract law , not least o f  
w hich is the opportunity for  
con tractin g parties to negotiate the 
term s to be incorporated . Shrinkwrap  
and clickw rap  con tracts do not allow  
the p urchaser or user to negotiate the 
term s, raising problem s where 
vendors, in this instance, copyright 
ow ners, require the purch aser or user 
to agree to term s w hich m ay be 
onerous o r w hich require the 
p urchaser or user to w aive rights that 
they would norm ally have.

In A ustralia, con tracts containing such  
term s m ay be actionable under the 
Contracts Review Act 1 9 8 0  (N S W )  
w hich deals w ith unjust con tracts. 
Section  9  o f  that A ct sets out the 
circu m stan ces that m ay render a 
con tract unjust including w hether the 
term s w ere the subject o f  negotiation  
p rior to the form ation o f  the co n tract.29 
H ow ever, there is no legislation  or  
ca se  law  that has addressed clickw rap  
con tracts in the co n text o f  this 
legislation.

A m erican  cou rts on the other hand, 
have had the opportunity to address 
shrinkwrap con tracts. T h e case  o f  
ProCD Incorporated v Zeidenberg30 
involved an infringem ent o f  copyright 
in breach o f  a term  o f  a shrinkwrap  
licen ce . Judge E asterb rook  found that 
the con tract did not bind Z eidenberg  
into the con tract unjustly. In 
acco rd an ce  with the U niform  
C o m m ercial C o d e ,31 P roC D  had 
granted the opportunity for 
Zeidenberg to accep t the term s o f  the 
con tract via his con du ct and further, to  
re ject the con tract if  the term s w ere  
found to be unsatisfactory .32 In this 
ca se , purchase o f  the softw are was

subject to term s w hich w ere also  given  
on the outside o f  the b ox, 
strengthening P ro C D ’ s position  that 
the co n su m er assented to the term s 
upon using the product.

W h ere  con tracts  m ust be in the form  
o f  “co n tract-as-p ro d u ct” , one 
co m m en tato r has suggested  that the 
best solution is to delegate  to 
p olicym ak ers the task  o f  fram ing the 
term s that are required to preserve  
con su m er autonom y in standardised  
co n tra c ts .33 This appears to have been  
fo llow ed  through in the U nited  States 
w here the N ational C o n feren ce  o f  
C o m m ission ers on U n iform  State  
L aw s (U S ) (N C C U S L ) has introduced  
the Uniform Computer Information 
Transactions Act (U C IT A ) w hich  
validates shrinkw rap and clickw rap  
co n tracts  and provides term s that 
should be im plied as w ell as default 
rules.

W ith  U C IT A  in p lace, the copyright 
ow ner has the sco p e to obtain absolute  
con tro l o v er their w ork b y virtue o f  
b eco m in g  a  “private legislator” .34 
T h eir con tro l has the potential to 
exten d  to the point w here it m ay  
b eco m e a  quasi-intellectual property  
right in itse lf and effectively  
en forceab le  against the w orld rather 
than o n ly  betw een the con tractin g  
p arties.35 Such  con trol intrudes upon  
the idea o f  a public in terest and 
offends the co n cep t o f  rem uneration as 
an in cen tive for creativity . A s  
m entioned  earlier, con tractu al licences  
enable the licen sor to co n tract out o f  
rights. T his m eans that a copyright 
ow n er such as a co m p o ser has the 
ability to co n tract out o f  fair dealing  
provisions, thus tipping the balance  
strongly in  their ow n fav o u r.36

C o py rig ht id eolog y  has its roots in 
eco n o m ics . T hat is, a cop yright ow ner  
requires incentive to create  and  
p rod u ce w ork. W ith ou t incentive, 
so cie ty  w ould be starved  o f  its 
m u sical, literary and artistic w orks, as 
those m em bers o f  so cie ty  w ould find 
m ore in cen tive (in the form  o f  returns) 
in putting their energies into other 
pursuits. A llow ing cop yright ow ners  
absolute con trol creates a m onopoly  
o v er in tellectual property rights w hich  
is a far c ry  from  the free com petition  
m odel that is espoused in m ost 
m odern  m arkets.
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M onopolies are inherently inefficient 
and result in losses to society  but 
in tellectual p roperty is an inherently  
inefficient good , requiring econ om ic  
incentive fo r its prod u ction .37 T o  
artificially  push the price o f  
cop yrighted  w orks higher as the result 
o f  the cop yright o w n e r's  con trol over  
their licen ce  term s, will cause greater  
deadw eight lo ss .38 Thus, m ore control 
is not necessarily  better where it is 
im perative that com p etin g interests be 
balanced.

O ne o f  the strongest proponents 
against the idea o f  copyright ow ners  
being granted absolute con trol over  
their w orks is Y o ch a i B enkler. 
B en k ler highlights the discrepancies in  
the relian ce b y those w ith a ccess  to  
existin g  inventory on property rights  
as opposed to  those w ithout such  
reso u rces .39 W ith  regard  to m usicians, 
the situation can  be portrayed as the 
relian ce o f  a lesser-know n com p oser  
producing on a sm all scale  versus the 
w ell-know n m usician  w ho is already  
in possession  o f  a larg e inventory .40 
T his raises a num ber o f issues. 
F irstly , not only do the interests o f  the 
copyright ow ners and the public need  
to be balanced , but a b alance also  
needs to be m aintained betw een small 
and large cop yright ow ners.

A lso , it recog n ises that w hile there are  
som e that benefit from  greater 
property rights, others m ay be 
disadvantaged. It seem s that w here  
this con cern s sm aller artists com peting  
w ith larger artists, it will be the larger 
artists that win. M oreov er, there will 
be significantly few er winners and the 
b alance even  am ong the copyright 
ow ners m ay not be in the public 
interest.

B en k ler sees the latter issue to be the 
product o f  increased  input costs being  
offset by existin g  in ventories.41 The  
costs o f  inform ation inputs will 
in crease from  the costs  im posed by 
copyright ow ners through their 
con tracts. W hile large organisations, 
or w ell-know n, long-established  
m usical artists, are able to ov ercom e  
the in crease  in the costs o f  inputs by 
utilising existin g  inventory at little or 
no co st, individuals and sm all 
“prod u cers” m ust b ear the costs and 
are hence restricted  in their ability to  
produce 42 C ontrary to the copyright 
rationale then, increased con trol m ay

actually reduce the incen tive to create  
for m any com p osers.

G iven this disincentive and the 
alternative p rosp ect o f  cop yright 
infringem ents w here their w ork is not 
p rotected  by a  con tractu al licen ce , 
lesser-know n com p osers  m ay prefer  
instead to distribute their w ork for free  
w hilst still retaining their in tellectual 
property rights in the w ork .43 This 
position is also ad vocated  b y  John  
P erry  B arlo w  w ho has em phasised  
fam iliarity as having m ore value than  
scarcity .44 The argum ent is supported  
by the continuing su ccess  o f  the 
softw are industry w here if  the 
p rogram  really  is w orthw hile using, 
consum ers w ill buy it (rath er than  
obtaining it by som e other m ean s) in 
order to obtain the benefits ancillary  to  
ow nership such  as techn ical support. 
Thus it can  be in those co m p o se rs ’ 
interests to relinquish absolute con trol. 
W h en  one o f  their w orks has 
penetrated  the m arket, con su m ers are  
m ore likely to purchase subsequent 
w orks and related  goods such as sound  
recordings and co n cert tick ets .45

T he threat m ore often alluded to w hen  
addressing the ex isten ce  o f  
m onopolies in copyright is the threat 
to the public in terest and public  
ch o ice , p articu larly  w here the issue o f  
fair dealing is con cerned . T h e fair 
dealing excep tio n  m aintained by  
copyright legislation  is the attem pt by  
parliam ent to  achieve a b alance o f  
interests betw een ow n ers’ rights and  
u sers’ in terests.46 C opyright law  
should on ly be available to p rotect the 
exp ression  o f  ideas and not the  
inform ation con tained  within the 
w ork.47 A s W h itelaw  stresses, 
legislation  should not shift so far as to  
ov ercom p en sate  fo r copyright o w n ers ’ 
potentially lost rights, that u sers ’ 
rights are p rejudiced.48 S im ilarly , this 
should not be attem pted via co n tract  
law . W h ile  the doctrine o f  privity  
m ay norm ally restrict the effects  o f  a 
con tract, the above d iscussion on  
m ass-m ark et licen sing show s how  
con tract also has the ability to “bind  
the w orld” .

Public interests and public ch o ice  
w ould be highly com p rom ised  by a 
system  o f  p ay  p er use or sim ilar. 
Freed o m  o f  con tract, rather than  
prom oting the autonom y o f  
individuals, will restrict the e xercise  
o f  voluntary ch o ice .49 E vans and

Fitzgerald  further argue that con tracts  
in the inform ation  society  will order 
w ealth and pow er. W ith  regard  to 
m usic, only those com p osers with  
financial backing could  hope to 
su cceed  w hile a ccess  to this public 
form  o f  exp ression  will be exclusive  
to those who can  afford to pay. T o  so 
utilise the doctrine o f  freedom  o f  
co n tract as im plying som e general 
licen ce  is to abuse the p ow er o f  the 
d octrin e and create  an oppressive tool 
o f  co n tro l.50

5 Where does the balance 
lie?

T he difficulty w ith resolving the 
current prob lem  is that there is a need  
to  balance not one, but tw o sets o f  
com p etin g interests: betw een the
artists and the public, and betw een the 
sm all and large artists. W hile these  
interests do com p ete in the offline  
sphere, it is the added com plexities o f  
the online w orld  that m ake it m ore  
n ecessary  to establish som e guidelines 
to prevent econ om ic efficien cy  from  
allow ing w ell-know n artists and 
corp orate  interests free reign. B oth  
public and private ordering regim es  
are open to abuse, and the question  
b eco m es: w hich abuse is m ore easily  
regulated  and w hose interests are m ost 
in need o f  protection ?

It seem s that as long as m usic can  be 
m ade available online, there should be 
som e m ech anism  that prevents the 
m isappropriation  o f  w orks and 
recordin gs, be they w orks and  
recordin gs o f  sm all artists o r big 
artists. A ll artists need protection  
against cop yright infringem ent and in 
no w ay can  it be assum ed that 
cop yrig h t no lon ger applies online.51 
T his m inim al protection  can  be 
provided  fo r in cop yright legislation  in 
m uch the sam e w ay as it has done in 
the past. C opyright law m akers should  
also take into acco u n t the proposals by 
the C L R C  on incorporating the 
notions o f  con tract into the copyright 
legislation , as it is c lear that m ass- 
m arket licen sing is a phenom enon that 
cannot be ignored. H ow ever, in order 
to preserve the interests o f  the sm aller 
artists and o f  the public, provisions are 
also required  that lim it the scope o f  
freedom  o f  co n tract so as to prevent 
m onopolistic p ractices. T here is little 
to be gained from  allow ing too liberal
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a freed o m  to co n tract and, taking the 
H arp er and R o w  argum ent,52 it w ould  
only be p racticab le  if  the m usic o f  
larg er artists w as preferable to sm aller 
artists. Further, such control w ould be  
at the exp ense o f  the sm aller artists as 
w ell as the public. Y e t  another 
con sideration  is that w hile the m usic  
o f  larg er artists is m ore popular, 
perhaps b ecau se their m usic is m ore  
desired , affording absolute con trol to 
these artists m ay  prevent future big  
artists fro m  developing.

In the opinion o f  the author, the 
C L R C , in considering the subm issions  
m ade to them , should address the 
cop yrig h t needs o f  the sm aller 
independent artist. In the giant that is 
the m u sic industry, it is the “little 
gu ys” that are forgotten . It is these  
artists that will secu re the future o f  
A ustralian  m u sic and their interests  
that need to be prom oted . C urrent 
cop yright legislation  w ith regard  to 
co n tracts  needs to  b e strengthened in 
ord er to achieve a  better balance o f  
interests and to  ensure grow th and  
creativ ity  in the A ustralian  m usic  
industry. * 1
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