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On 10 D ecem b er 2 0 0 2 , the Full Court 
o f  the H igh C ourt o f A ustralia  
unanim ously upheld an earlier 
decision  o f  the Suprem e C ourt o f  
V icto ria  allow ing Josep h  G utnick to 
bring a defam ation action against 
U nited States publisher, D ow  Jones &  
C o Inc in V icto ria .1

In dism issing D ow  Jones' appeal to the 
H igh C ourt, the C ourt held that an 
online docum ent is published in the 
jurisdiction  w here it is dow nloaded  
and view ed, irresp ective o f  where it 
w as uploaded or w here its web servers  
reside.

D ow  Jones prints and publishes the 
W all Street Journal new spaper and  
B arron 's m agazine and operates the 
w ebsite w sj.com , an online 
subscription news site which includes 
articles published in the printed  
edition o f  B arron 's.

M r Gutnick alleged that several 
references to him in an internet 
version o f  an article entitled 'Unholy 
Gains' (available to subscribers at 
w sj.com ) defam ed him  and brought an 
action in the Suprem e C ourt o f  
V icto ria  against D ow  Jones claim ing  
dam ages for defam ation.

D ow  Jones argued that the action  
should be stayed on  the grounds that 
the Suprem e Court o f  V icto ria  was a 
'clearly inappropriate' forum  for  
determ ining the action  and sought 
instead for the action  to be heard in 
the U nited States (w here publishers 
are afforded freedom -of-speech  
protections under the First 
A m endm ent).

In the case  o f  the tort o f  defam ation in 
A ustralia, it is the publication o f the 
allegedly defam atory m aterial, not the 
actual m aterial itself, w hich is the 
actionable w rong. T he H igh Court 
confirm ed that publication is not a 
unilateral act on the part o f  the 
publisher alone. It is a b i-lateral act -

in w hich the publisher m akes the 
m aterial available and the third party  
has it available for his or her 
com prehension.

In this case , the reading o f  the 'Unholy  
Gains' article by several subscribers to 
w sj.co m  in V icto ria  occu rred  only  
after the docum ent had been  
dow nloaded from  the D ow  Jones' 
servers in N ew  Je rse y  onto the 
subscribers' local com puters in 
V ictoria . W ithout the action  of  
dow nloading in V icto ria , the 
subscribers in V icto ria  w ould have  
been unable to view  the article.

The principal issue con sid ered  in the 
H igh C ourt appeal w as w here the 
m aterial w hich M r G utnick had 
com plained o f had been published -  
either in N ew  Jersey , w here D ow  
Jones' web servers are located , o r  in 
V icto ria  w here several subscribers had  
read the article.

The prim ary ju dge con clu ded  that the 
statem ents in question w ere 'published  
in the State o f  V icto ria  when 
dow nloaded by D ow  Jo n es subscribers  
who had m et D ow  Jo n es' paym ent and  
perform ance conditions and by the use 
o f  their passw ords'. H e rejected  D ow  
Jones' contention that publication had  
occurred  at the servers m aintained by 
D ow  Jones in N ew  Je rse y  in the 
U nited  States. T herefore V icto ria  w as 
not a 'clearly  inappropriate' forum  for 
trial o f  the procedure. On appeal, the 
High C ourt confirm ed the principle  
that an A ustralian court will decline to 
exercise  jurisdiction  only w hen it is 
shown that the e xercise  o f  such  
jurisdiction  is 'clearly  inappropriate' 
but held this was not the case  here.

T he judgm ent o f  the H igh C ourt is 
relevant for internet publishing  
w orldw ide and during the hearing, the 
C ourt allow ed 18 organisations to 
m ake subm issions, including A O L  
T im e W arn er Inc, A m a z o n .c o m  Inc,

the A ssociated  Press, B loom b erg L P , 
C N N , N ew s C orporations L td , Reuters  
Group P ic and Y ah o o ! Inc.

There is con cern  that the judgm ent 
m ay now  exp ose internet publishers to 
defam ation actions in multiple 
jurisdictions, som e o f  w hich m ay have 
m uch tighter law s in relation to the 
publication o f  defam atory material. 
The C ourt considered this issue, 
how ever, concluded  that the risk of  
actions for publications in several 
places was low  because:

• dam ages for defam ation are 
usually only aw arded if  the 
plaintiff has a reputation in the 
place w here the publication is 
m ade;

• judgm ents hold little value if  
obtained in jurisdictions where 
the defendant holds no assets; 
and

• subsequent legal action  could be 
found to be vexatious.

The High C ourt decision  m eans, 
how ever, that any business which  
places potentially d efam atory m aterial 
on its w ebsite will need to consider 
whether:

• it should b lock  access  to certain  
jurisdictions or subscribers; or

• it should have the m aterial 
review ed by law yers not just in 
the jurisdiction  w here its web 
servers reside or it conducts  
business, but also in the 
jurisdictions w here the person  
who m ay have been defam ed  
could have a reputation and 
hence an action  for defam ation.
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