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iPod Therefore I Infringe.. .And Therefore Should Be Taxed?

C a th e r in e  B o n d

C a th erin e  B o n d  r e c e n tly  c o m p le te d  a  d o u b le  d e g r e e  in  M ed ia  an d  L a w  (H o n s  1) at M acq u a rie  U n iv e r s ity . C a th erin e  h a s a 
particu lar in terest in IP and  IT  la w  and sh e  re cen tly  to o k  part in  th e Joh n  M arsh a ll L a w  S c h o o l In tern ation al M o o t C ourt 

C o m p etitio n  in In form ation  T e c h n o lo g y  and P riv a cy  L a w , C h ic a g o , w h ere  s h e  and h er  tea m  m a te , E li B a ll w o n  the
A m b a ssa d o r  R ound.

It is  u n d e n ia b le  that m o d e m  
A u stra lia n s  h a v e  th e  c a p a c ity  to  
in fr in g e  c o p y r ig h t in a n u m b er o f  
w a y s , w h eth er  b y  p h o to c o p y in g  
b o o k s, c o p y in g  a C D  from  a fr ien d , or  
d o w n lo a d in g  th e  la test e p is o d e  o f  a  
fa v o u rite  te le v is io n  s h o w  from  a  
w e b s ite  o n  th e Internet. O v e r  the last 
f e w  years, the s u c c e s s  o f  o n e  w h ite ,  
lig h t , and sm a ll o b je c t  h a s ca u se d  a  re­
th in k  o f  th e  w a y  a c a d e m ic s , 
b u s in e sse s , c o n su m e r s  and  th e  
g o v ern m e n t th in k  a b o u t co p y r ig h t  
in frin g em en t: th e  A p p le  iP od ,
It is  b e c o m in g  in c r e a s in g ly  rare fo r  a  
d a y  to  p a ss  w ith o u t o n e  s e e in g  iP od  
related  g o o d s , an  iP o d  c o m p e tit io n , o r  
an iP o d  a d v ertisem en t. A c c o r d in g  to  
The Age, th e  iP o d  a c c o u n ts  fo r  m ore  
than 70%  o f  th e  g lo b a l m ark et for  
M P 3 p la y e r s ,1 a lth o u g h  th ere  h a v e  
b ee n  h igh er  e s t im a te s . T h e  iP o d  
e x p lo s io n  o ccu rred  in  A u stra lia  
b etw een  2 0 0 4  an d  2 0 0 5 :  in th e  first 
quarter o f  2 0 0 4  2 3 ,0 0 0  u n its  w e re  
s o ld , ju m p in g  to  m o re than 3 3 0 ,0 0 0  
u n its  in th e  sa m e  quarter o f 2 0 0 5 . 2 T h e  
in trod u ction  o f  th e  v id e o  iP o d  an d  th e  
s le e k  iP od  n a n o  w il l  en su re  its  
co n tin u in g  p op u larity .
T h ere  is , h o w e v e r , a dark s id e  to  th e  
iP o d  -  th e in c r e a s in g  p ro b lem  o f  
co p y r ig h t in fr in g em en t o f  m u sica l 
w o rk s.
Digital Music Players and 
Copyright Infringement

T h e d e v e lo p m e n t and g lo b a l 
distrib u tion  o f  in c r e a s in g ly
so p h istica ted  te c h n o lo g ie s  are
a llo w in g  a v a r ie ty  o f  w o rk s  and  
su b ject m atter o th er  than w o rk s  to  b e  
co n v erted  in to  d ig ita l form s and b e

sto red  o n  co m p u te rs  and th e  Internet, 
T h e p ro b lem  is  n o t lim ited  to  iP o d s  
and it w o u ld  b e  u n fa ir  to  p la c e  th e  
b lam e en tire ly  o n  th is  t in y  M P 3  
p lay er. H o w e v e r , w h en  a  p erso n  
p u rch a ses an  iP o d , w ith  a 2 0 G B  
m em o r y  that can  h o ld  up to  1 0 ,0 0 0  
so n g s , th e  q u e st io n  m u st b e  a sk e d  
w h ere  are th o se  s o n g s  c o m in g  from . 
T h e iT u n es  M u sic  S tore , w h ere  u sers  
ca n  p u rch a se  s o n g s  and ob ta in  th e  
leg a l r ight to  u se  that s o n g  in  a 
n u m b er o f  d iffere n t fo rm a ts, w a s  n o t  
a v a ila b le  in  A u stra lia  until O c to b er
2 0 0 5 . C erta in ly , a  p erso n  c o u ld  
p ro d u ce h is  o r  her o w n  o r ig in a l m u s ic  
or o b ta in  th e  le g a l r ight to  c o p y  m u s ic  
o n to  h is  or her iP o d , b u t th e  rea lity  is  
that m o s t  o f  th e  s o n g s  on  iP o d s  and  
oth er M P 3  p la y ers  are from  regu lar  
co m p a ct d is c s .3
T h is  is  k n o w n  as “ fo rm a t-sh ift in g ” or  
“sp a c e -sh if t in g ” -  th e  p ra c tice  o f  
“c o p y in g  m aterial from  o n e  form at to  
a n o th er ,”4 T h is  sh o u ld  n o t c o m e  a s  a  
h u g e  su rp r ise  to  a n y o n e  -  e v e n  A p p le  
h as a d m itted  that it h as “ n o  d o u b t” 
m o st m u s ic  o n  iP o d s  is  “p la c ed  th ere  
throu gh  fo r m a t-sh ift in g .”5 T h is  
p ra ctice  is  a lso  an  act o f  co p y r ig h t  
in fr in g em en t and th ere  is cu rren tly  n o  
d e fe n c e  or e x c e p t io n  in  th e  Copyright 
Act 1968 (C ih ) that le g it im is e s  th is  
typ e  o f  c o p y in g . T h e A u stra lia n  
F ederal G o v ern m e n t is  d e f in ite ly  
aw are o f  th is  is su e ,6 h o w e v e r , rather 
than c o n d e m n in g  th e  p ra ctice , th e  
A tto rn ey -G en era l, P h ilip  R u d d o ck , 
h as c o m m e n te d  that “ in d iv id u a ls  w h o  
acq u ire leg itim a te  co p y r ig h t p ro d u cts  
sh ou ld  b e  a b le  to  rea so n a b ly  u se  th em  
for th e ir  o w n  p u rp o ses  w ith o u t  
in fr in g in g  th e la w ,” 7 and  h e  in c lu d es

fo r m a t-sh ift in g  a s  a re a so n a b le  u se  
that d o e s  n o t harm  co p y r ig h t o w n e r s .8
T h e  is su e  th en  b e c o m e s  b o th  ab ou t 
h o w  u sers  ca n  ob ta in  th e  leg a l r igh t to  
c o p y  track s a n d  h o w  th e  co p y r ig h t  
o w n e r s  s h o u ld  b e  rem u n erated  fo r  th is  
u se . C o p y r ig h t is  gran ted  a s  an 
in c e n t iv e ,9 b oth  e c o n o m ic  and  
c r ea tiv e , fo r  creators to  m a k e , a m o n g  
oth er  ty p e s , m u s ica l w o rk s . It is both  
an  u n fa ir  a n d  u n sa tis fy in g  re sp o n se  
that th is  an d  future g e n era tio n s  o f  
m u sic ia n s  sh o u ld  b e  d ep r iv ed  o f  th eir  
e c o n o m ic  r ig h t to  rep rod u ction  
b e c a u se  t e c h n o lo g y  h a s  d e v e lo p e d  so  
a s to  a l lo w  m ain strea m  s o c ie ty  to  
in d u lg e  in  p riv ate  c o p y in g  -  m ea n in g  
c o p y in g  for a  n o n -c o m m erc ia l u s e 10 - 
o n  a m a s s iv e  s c a le .  T h e  q u e st io n  th en  
b e c o m e s  h o w  w e  can  en su re  artists  
and reco rd  c o m p a n ie s  r e c e iv e  the  
rem u n era tio n  th e ir  r ig h ts  d ic ta te  th ey  
s h o u ld  r e c e iv e . T h e  a n sw e r , in a 
n u m b er  o f  co u n tr ie s , h as b e e n  th e  
“ iP o d  ta x ” .
The “iPod Tax”

T h e  “ iP o d  ta x ” is  a  le v y  a im ed  at 
c o m p e n sa t in g  reco rd in g  artists and the  
m u sic  in d u stry  fo r  a n y  lo st  re v en u e  
resu ltin g  from  th e  in crea sin g  
p ro d u ctio n  an d  u se  o f  d ig ita l m u sic  
p la y ers  and  o th er  te c h n o lo g ic a l  
d e v ic e s ,11 D e sp ite  th e  n am e, as th e  
m o n e y  c o lle c te d  g o e s  to  artists, 
reco rd in g  c o m p a n ie s  and co m p o se rs , 
it is  “ te c h n ic a lly  n ot a ta x .” 1'  In a 
n u m b er o f  co u n tr ies , for ex a m p le , 
C an ad a, th is  le v y  h as b een  in trod u ced  
to  c o in c id e  w ith  a  re la x a tio n  o f  
c o p y r ig h t la w s that n o w  a llo w  for  
in d iv id u a ls  to  le g a lly  c o p y  m u sic  for  
p rivate p u r p o s e s .13 T h e le v y  is u su a lly
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a ttach ed  to  the sa le  p r ice  o f  an iP o d  or  
s im ila r  M P 3 p la y er  and the am ou n t o f  
th e  le v y  o ften  d ep en d s  on  th e s to ra g e  
c a p a c ity  o f  th e  iP od . H o lla n d  w a s o n e  
o f  th e  first E u rop ean  co u n tr ie s  to  
c o n s id e r  im p le m e n tin g  th e  “ iP o d  tax” 
and th e  in trod u ction  h ad  th e  e f fe c t  o f  
a d d in g  a b o u t 1 8 0  eu ro s  
(a p p r o x im a te ly  A $ 3 0 0 )  to  s o m e  iP o d  
m o d e ls .14
A s  w ith  an y  p ro p o sa l, there are a 
n u m b er o f  a d v a n ta g es  and a n u m b er  
o f  d isa d v a n ta g es  to  in tro d u cin g  an  
“ iP o d  ta x ” in A u stra lia . T h e  first is  
th at th e  “ta x ” c o u ld  b e  in trod u ced  a s  a 
l ic e n c e  fe e  un d er a  sta tu tory  l ic e n s in g  
s c h e m e  th at w o u ld  m ak e p rivate  
c o p y in g  le g a l, or, a ltern a tiv e ly , to  
c o m p e n sa te  artists i f  a  s p e c if ic  
e x c e p t io n  w a s  in trod u ced  in to  th e  
Copyright Act e x c lu d in g  th is  c o n d u ct  
a s  a n  in fr in g em en t o f  c o p y r ig h t.15 T h is  
in  turn lea d s  to  th e  s e c o n d  a d v a n ta g e , 
th at i f  a le v y  w a s  im p o sed  at lea st  
re co rd in g  artists w o u ld  b e  r e c e iv in g  
co m p e n sa tio n  fo r  th e  re v en u e  th at h as  
b een  lo st  w ith  th e creation  o f  th e n e w  
t e c h n o lo g y .16
It is  a rgu ab le , h o w e v e r , that th e  
d isa d v a n ta g e s  o f  th e  ‘ iP o d  ta x ’ 
o u tw e ig h  a n y  a d v a n ta g es . F irst, e v e n  
i f  a  tax  w e r e  im p o sed  o n  iP o d s , 
co p y r ig h t o w n e r s  co u ld  s till attach  
te c h n o lo g ic a l p ro tectio n  m ea su r es  to  
s o n g s , restr ic tin g  th e  c o p y in g  o f  th e  
m ateria l and  th u s th e  iP od  p u rch aser  
w o u ld  h a v e  w a sted  h is  or her m o n e y .17 
S e c o n d , a tta ch in g  a tax  to  iP o d s  n o w  
m a y  b e  a little  redundant, f o l lo w in g  
th e  o p e n in g  o f  th e  A u stra lia n  iT u n es  
M u s ic  S tore .
W h en  a u ser  p u rch a ses  an iP od , h e  or  
s h e  r e c e iv e s  a C D  c o n ta in in g  both  
iP o d  and iT u n es  so ftw a re . It is  th is  
iT u n es  so ftw a r e  that sto res  and  
o r g a n ise s  th e  m u sic  o f  th e  u ser  an d , o n  
c o n n e c t io n  to  th e  Internet, la u n c h es  
th e  iT u n es  M u sic  S tore , an  o n lin e  
“ sto re” w h ere  both  th e in d iv id u a l 
s o n g s  and  a lb u m s o f  artists ca n  b e  
p u r c h a se d .18 in  ad d ition  to  m u s ic , an  
iT u n es  M u sic  S to re  u ser ca n  a lso  
p u rch a se  v id e o s  and P o d ca sts . T h e  
iT u n es  M u sic  S to re  is  th e  m ajor se lle r  
o f  leg a l m u sic  on  th e  Internet and  
g lo b a lly  h as so ld  o v e r  I b illio n  
s o n g s .'9 T h u s, w ith  th e  in trod u ction  o f  
th e  iT u n es  M u sic  S tore , it is  n o w  
p e r fe c tly  p o s s ib le  to  p u rch ase an iP od  
and n ev er  n eed  to  e n g a g e  in p riv ate

c o p y in g , b y  f il l in g  an iP od  w ith  th is  
le g a lly  p u rch ased  m u sic .
It co u ld  b e  s u g g e s te d  that in trod u cin g  
an iP od  tax n o w , fo l lo w in g  the  
o p e n in g  o f  th is  o n lin e  M u sic  S tore , is 
a little  red u n d an t, w h e n  p riv ate  
c o p y in g , o v e r  th e  n e x t  f e w  y ea rs  m ay  
d e c r e a se  g iv e n  an iP o d  u ser  n o w  h a s  a 
p e r fe c t ly  leg a l w a y  to  fill h is  or her  
iP o d . It w o u ld  a ls o  b e  u n fa ir  i f  a  le v y  
w a s  in tro d u ced , fo r  iP o d  u sers m ay  
o n ly  e v e r  p la y  m u s ic  le g a lly  acq u ired  
from  th e iT u n e s  M u sic  S tore , for o n ly  
$ 1 .6 9  a  s o n g .20 T h u s, as h as b een  
n o ted  in a  C a n a d ia n  c o n te x t, th e p rice  
for p riv a te  c o p y in g  is  “argu ab ly  born e, 
in part, b y  p er so n s  w h o  d o  n o t p rivate  
c o p y ,”2'
Feedback in the global context

G lo b a lly , th e  “ iP o d  ta x ” h a s  r e c e iv e d  
a s  m u ch  c r it ic ism  a s  it h as p ra ise . In 
th e  U n ited  K in g d o m  m ajor m u sic  
la b e ls  S o n y  an d  EM I re fu sed  to  
su p p ort th e  tax, w h erea s  th e  form er  
h eau  T  B M G , D o u g  D ’A r c y  o p e n ly  
su p p orted  it.22 D ’A r cy  p la c ed  
particu lar r e lia n ce  on  th e argu m en t  
that, a s  th ere is  n o  w a y  to  “e f f e c t iv e ly  
p o lic e ” m u s ic  p ira cy , “ch a rg in g  
c o n su m e rs  up fron t for s o m e th in g  th ey  
are g o in g  to d o  a n y w a y ” m a y  b e  the  
b est s o lu t io n .23 In Japan, w h ere  le v ie s  
h a v e  a lrea d y  b e e n  in trod u ced  o n  a 
n u m b er o f  re co rd in g  d e v ic e s ,  a 
C ultural A ffa ir s  A g e n c y  su b c o m m itte e  
re fu sed  to  in tro d u ce  th e tax on  iP o d s  
and o th er  M P 3 p la y ers  a fter fa ilin g  to  
reach  a g r eem e n t as to  its 
im p le m e n ta tio n .24
In C a n ad a , th e  in trod u ction  o f  an 
“ iP od  ta x ” r e c e iv e d  ju d ic ia l a tten tion . 
U n d er  Part V III o f  the C a n ad ian  
Copyright Act,2* an in d iv id u a l can  
le g a lly  c o p y  record ed  m u s ic  for  
p riv ate  u s e .26 Part VIII a lso  p ro v id es  
th at co p y r ig h t o w n e r s  are en tit led  to  
rem u n era tio n  fo r  th e  e c o n o m ic  lo ss  
incurred b y  th is  p ra ctice  an d  th e  A c t  
im p o s e s  le v y  o n  m ed ia  u sed  to  record  
m u sic .27 In th e  2 0 0 3 -2 0 0 4  p er io d , the  
C a n ad ian  C o p y r ig h t B oard  co n sid e red  
w h eth er  th e  memories in d ig ita l a u d io  
record ers, and n ot th e d ig ita l au d io  
record ers th e m s e lv e s ,  sh o u ld  b e  
su b jec t to  le v y .28 T h e  B oard  fou n d  that 
th e  m e m o r ie s  co n ta in ed  in th e se  
d e v ic e s  sa t is f ie d  th e sta tu tory  
d e fin it io n  o f  a “b lan k  au d io  reco rd in g  
m ed iu m ” an d  a le v y  sh o u ld  be  
im p o se d  on  th is  m e m o r y .29 T h is  m ean t

that the memory in C an ad ian  iP o d s  
w a s  n o w  su b ject to  a le v y .
N o t  su rp r isin g ly , a n u m b er o f  p arties  
c h o s e  to  ap p eal th is  le v y  d e c is io n  o f  
th e  C o p y rig h t B oard , cu lm in a tin g  in  
th e  c a se  Canadian Private Copying 
Collective v. Canadian Storage Media 
Alliance. 30 T h ree d iffere n t a p p lic a tio n s  
w e r e  ev e n tu a lly  b ro u gh t b efo re  th e  
C a n ad ian  F ederal C ourt o f  A p p e a l, 
w ith  A p p le  C an ad a Inc. a p p earin g  a s  
o n e  o f  th e ap p lica n ts  in tw o  o f  th e  
a p p e a ls . T h e  le v y  w a s  o b jec ted  to on  a  
n u m b er  o f  g ro u n d s, in c lu d in g  c la im s  
that it and  Part V III g e n era lly  w e r e  
u n co n stitu tio n a l an d  that, in an y  e v e n t , 
Part VIII d id  n ot ex te n d  to  th e  memory 
e m b e d d ed  in M P 3 p la y ers .
In h is  ju d g e m e n t N o £ l J A  rejected  th e  
first a rgu m en t that th e  le v y  and Part 
VIII w e r e  u n c o n stitu tio n a l.31 
H o w e v e r , H is  H on ou r d id  fin d  in  
fa v o u r  o f  jo in t  a p p lica n ts  A p p le  
C a n ad a  Inc, D e ll  C o m p u ter , H e w le tt  
P ackard  and Intel C orp oration  o n  th e  
m em o r y  is su e , a c c e p tin g  th eir  
a rgu m en t that “ th e  e m b e d d ed  m em o r y  
b e c o m e s  in tegrated  in , an d  in sep arab le  
from  th is  d e v ic e  and thus lo s e s  its  
sep arate  id en tity .” 32 N o S l JA  sta ted  
that it w a s  im p o ss ib le  to  im p o se  a le v y  
o n  th e  m em o r y  o f  th ese  d e v ic e s  i f  th e  
d e v ic e s  th e m se lv e s  d id  not m eet the  
sta tu tory  d e fin it io n .33
H is  H o n o u r , h o w e v e r , d id  note:

“ O n e  can  rea d ily  understand  w h y  
th e B oard  w a n ted  to  g o  a s  far as  
it co u ld  to  brin g M P 3  p la y ers  
w ith in  th e  am b it o f  Part V III. 
T h e e v id e n c e  e s ta b lish e s  that 
th e se  record ers a llo w  for  
e x te n s iv e  private c o p y in g  by  
in d iv id u a ls . T h eir  u se  ca n  
p o ten tia lly  in flic t  on  r ig h ts  
h o ld ers  harm  b ey o n d  an y  ‘blank  
a u d io  record in g  m e d iu m ’ as th is  
p h rase h as b een  u n d ersto o d  to  
d ate . H o w ev e r , as d esira b le  as  
b rin g in g  su ch  d e v ic e s  w ith in  the  
am b it o f  Part VIII m ig h t s e e m ,  
th e  au th ority  for d o in g  s o  still 
h a s to  b e  found in th e  A c t .”34

In lig h t o f  th ese  argu m en ts and  the 
in tern ation al re sp o n se  to  th e “ iP od  
ta x ” it ap p ears that it w o u ld  b e u n w ise  
for  th e A u stra lia n  g o v ern m e n t to 
in tro d u ce  an “ iP od  tax” at th is p o in t in 
t im e . H o w e v e r , the is su e  s till rem ain s  
that A u stra lian  co p y r ig h t la w  is  o u t o f  
to u ch  w ith  the reality  o f  private
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c o p y in g  and a so lu tio n  m u st be found. 
A c co r d in g  to th e A tto rn ey -G en e ra l’s 
D ep artm en t, th is  so lu tio n  m ay  lie  in 
th e in trod u ction  o f  a n u m ber o f  
e x c e p t io n s  to  the Copyright Act.

Other Possibilities: The
Introduction of a ‘Fair Use’ 
Exception or Defence

T h e A tto rn ey  G e n e r a l’s d ep artm ent is  
cu rren tly  und ertak in g  a r e v ie w  o f  the 
co p y r ig h t e x c e p t io n s  and h as  
id en tif ied  a n u m ber o f  o p tio n s  that 
w o u ld  le g it im ise  private c o p y in g . T h e  
r e v ie w  w a s w e lc o m e  g iv e n  th e  current 
e x c e p t io n s  in th e  Copyright Act are 
lim ited  in both  th eir n u m b er and  
nature. T h e re lev a n t e x c e p t io n s  in the  
Copyright Act are term ed  “ fair  
d e a lin g ” e x c e p t io n s  and  a llo w  the u se  
o f  co p y r ig h t w o rk s  for  th e  s p e c if ic  
p u rp o ses  o f  research  o r  s tu d y , 
cr itic ism  or r e v ie w , rep ortin g  n e w s  
and g iv in g  p r o fe ss io n a l a d v ic e .35 T h is  
is  s im ila r  to  th e  le g is la t io n  in a 
n u m b er o f  co u n tr ies , in c lu d in g  N e w  
Z ealan d , India and S o u th  A fr ic a ,36 
S ev era l e x c e p t io n s  e x is t , b u t n o n e  
w o u ld  c o v e r  th e  a c tio n s  o f  th e  p rivate  
c o p y in g  o f  an in d iv id u a l.
O n e  o f  th e p u rp o ses  o f  th e  A ttorn ey  
G eneral*  * 14 * 16s r e v ie w  is  to  d e term in e  th e  
b est m ean s o f  in tro d u cin g  su ch  an  
e x c e p tio n , or w h eth er  a g en era l “ fair  
u se” p ro v is io n , s im ila r  to  th e fa ir  u se  
e x c e p tio n  e x is t in g  in s e c t io n  107 o f  
th e U n ited  S ta tes  Copyright Act 1976, 
sh o u ld  b e  in tro d u ced .37 In its Issu es  
Paper, the A tto rn ey  G e n era l’s  
D ep artm en t id en tif ied  fou r o p tio n s  for 
im p lem e n tin g  reform  to  th e Copyright 
Act that w o u ld  all le g a lis e  p riv ate  
c o p y in g . T h e se  fo u r  o p t io n s  are:
•  C o n so lid a te  th e  fa ir  d ea lin g  

e x c e p tio n s  in a s in g le ,  o p e n -  
en d ed  p ro v is io n ; or

» R eta in  the current fair d e a lin g  
p r o v is io n s  and  add  an o p e n -  
en d ed  fair u se  e x c e p tio n ;  or

•  R eta in  current fair d e a lin g
e x c e p t io n s  and ad d  further
s p e c if ic  e x c e p t io n s ;  or

•  R eta in  current fa ir d e a lin g
e x c e p t io n s  and add  a sta tu tory  
lic e n c e  th at p erm its  private  
c o p y in g  o f  co p y r ig h t m a ter ia l.38

T h e A ttorn ey  G en era l a lso  n oted  it 
w a s o p e n  to an y  oth er o p tio n s  that it 
had n ot s u g g e s te d ,39 A  n u m b er o f

in terested  p arties, in c lu d in g  the  
A u stra lia n  C o p y rig h t C o u n c il, the  
A u stra lia n  R eco rd  Industry  
A s s o c ia t io n  (A R I A ), and A p p le  
C o m p u ter  In c, and  A p p le  C om p u ter  
A u stra lia  P ty  L td m a d e  su b m iss io n s  in 
re sp o n se  to  th e  Issu es  Paper. In its 
su b m iss io n , A p p le  sup p orts the  
in tro d u ctio n  o f  a g en era l fair u se  
d e fe n c e  p ro p o sed  in  th e  past in 
r e c o m m e n d a tio n s  o f  th e C o p yrigh t  
L aw  R e v ie w  C o m m itte e , but w ith  
r e se r v a tio n s .”40 Further, A p p le  a lso  
“ p r e sse s  fo r  a s p e c if ic  d e fe n c e  
p erm ittin g  p riv ate  and d o m e stic  
c o p y in g  o f  la w fu lly  acq u ired  
co p y r ig h t m a ter ia l.”41
W h ile  a fu ll a n a ly s is  o f  th e v a r io u s  
a d v a n ta g es  and  d isa d v a n ta g es  o f  th e  
in tro d u ctio n  o f  a  fa ir u se  d e fe n c e  or  
s p e c if ic  e x c e p t io n  are b ey o n d  the  
s c o p e  o f  th is  paper, a  n u m ber o f  p o in ts  
m u st b e  c o n sid e r e d . In both  c a se s ,  
th ere are s tr o n g  argu m en ts p ro p osed  
b y  both  a d v o c a te s  and cr itics. 
C o m m en ta to rs  w h o  su pport th e  
in trod u ction  o f  a fa ir  u se  d e fe n c e  sta te  
that its m ain  a d v a n ta g e  is that it 
“rem a in s  a h ig h ly  f le x ib le  
in stru m en t.”42 F le x ib ility  is  certa in ly  
an a ttra ctiv e  featu re , g iv e n  th e d e fe n c e  
co u ld  b e  u sed  fo r  both  p rivate c o p y in g  
and o th er  co p y r ig h t is su e s. It w o u ld  
a lso  en su r e  te c h n o lo g y  neu trality . 
H o w e v e r , cr itic s  o f  th e reg im e poin t  
ou t, that su ch  f le x ib ility  in turn can  
m ean  “ p e r v a s iv e  u n p red ic ta b ility .”43 
T h is  is an  e q u a lly  s tron g  argu m en t and  
o n e  id en tif ied  b y  the A ttorn ey  
G e n era P s D ep artm en t in its Issu es  
Paper.44 W e ca n n o t b e  sure that a court 
w o u ld  b e  as fo r g iv in g  o f  p rivate  
c o p y in g  a s  o th er parties ten d  to  b e . 
T h e  in trod u ction  o f  a fair u se , or  
s im ila r  s ty le  d e fe n c e , h o w e v e r , d o e s  
se e m  to  b e  th e preferred  route for th e  
A tto rn ey  G en era l o n  th is  is su e .45
Conclusion

T h e  A tto rn ey -G en era l D ep a rtm en t’s  
r e v ie w  is s till in  ea r ly  s ta g e s  but it is 
c le a r  that b efo re  th e y ear  is  o u t there  
m ay b e  s o m e  n o ta b le  ch a n g es  
in trod u ced  to  th e Copyright Act. It is  
th e o p in io n  o f  th is  author that ch a n g e s  
to A u stra lia n  co p y r ig h t la w s , rather 
than the in trod u ction  o f  an  “ iP od  ta x ” , 
is th e b es t  m eth od  o f  d ea lin g  w ith  th e  
p ro b lem  o f  private c o p y in g . O n th is  
is su e , it s e e m s  that th e  A ttorn ey  
G en era l, th e  m u sic  in dustry, A p p le  
and co n su m e rs  are united: c o p y in g

d o n e  for p erso n a l u se  sh o u ld  be leg a l. 
It is  the m ea n s to th is  en d  that m u st b e  
d eterm in ed , and that p ro cess  is w e ll  
under w a y ,
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