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How e-commerce has required tax authorities to re-evaluate how
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Introduction

T h e Internet h as b ro u gh t w ith  it n e w  
w a y s  o f  c o n d u ctin g  co m m e r c e  and  
d e liv er in g  n e w  ty p es  o f  p rod u cts. 
T h e b ord er-ign o ran t nature o f  th e  
Internet h as m ad e th e a p p lic a tio n  o f  
trad itional ta x a tio n  p r in c ip les , la r g e ly  
d ep en d en t on  b ord ers to  d e fin e  
ju r isd ic tio n , m u ch  harder to  ap p ly . 
T h is  artic le lo o k s  at s o m e  o f  the 
e ffe c ts  on  taxation  o f  e -c o m m e r c e  in 
b oth  A u stra lia  and abroad, and the  
reaction  b y  tax au th orities to secu re  
taxation  reven u e .
Key Taxation Concepts

S o u rce  and re s id e n ce  are tw o  cr itica l 
c o n c e p ts  u sed  b y  tax au th o r ities  to  
esta b lish  ju r isd ic tio n  for  the  
im p o s itio n  o f  taxation .
Residence

In e s s e n c e , an y  in c o m e  r e c e iv e d  b y  
in d iv id u a ls  or co m p a n ies  is  ta x ed  b y  
th e  so v er e ig n  en tity  th e y  are 
co n sid e red  to re sid e  in fo r  ta x a tio n  
p u rp oses. G en era lly , A u stra lian  
resid en ts  are ta x ed  o n  th eir  in c o m e  
d er iv ed  from  so u rces  w o r ld w id e . T h e  
r e s id e n c y  tests  u sed  in  A u stra lia  to  
d eterm in e re sid e n cy  h a v e  e v o lv e d  
th rou gh  the co m m o n  la w , w ith  tax  
ru lin g s p ro v id in g  s p e c if ic  g u id a n ce . 
W ith  regard to c o m p a n ie s , 
d eterm in in g  re sid e n cy  for  ta x a tio n  
p u rp oses can  b e  fou n d  in se c t io n  6 (1 )  
o f  th e Income Tax Assessment Act 
1936 (C th) w h ich  d e fin e s  a "resident"  
to  in c lu d e a co m p a n y  in co rp orated  in  
A u stra lia , or a co m p a n y  that ca rries on  
b u s in e ss  in A u stra lia  that h as e ith er  
central m a n a g em en t and co n tro l in

A u stra lia , or w h o s e  v o tin g  p o w er  is  
co n tro lled  b y  A u stra lia n  resid en ts. 1
Source

T h e so u rce  o f  in c o m e  is  u su a lly  
d efin e d  b y  th e g e o g ra p h ica l 
b ou n d aries  o f  th e tax  ju r isd ic tio n  that 
in c o m e  is  earn ed  in . In a d d itio n  to  
th is , a tax  sta te  w il l  u su a lly  h a v e  
ju r isd ic tio n  to tax an y  in c o m e  d er iv ed  
from  b u s in e ss  co n d u cted  w ith in  its 
borders. W h eth er  in co m e  is  regard ed  
as so u rced  in A u stra lia  is  d eterm in ed  
b y  ju d ic ia l ru les w h ic h  vary d ep en d in g  
on  th e typ e  o f  in c o m e  in v o lv e d . T h e  
starting p o in t o f  an y  d eterm in a tio n  is  
th e ap p roach  that Isa a cs J fo rm u la ted  
in Nathan v Federal Commissioner o f 
Taxation, w h ich  is w h a t “a p ra ctica l 
m an  w o u ld  regard  as a real so u r c e  o f  
in c o m e ” .*
In ad d ition , D o u b le  T a x  T reaties  
b e tw e e n  trading n a tio n s are u sed  to  
se ttle  n a tio n s ’ ju r isd ic tio n a l c la im s  to  
tax w h ere  an en tity  is  resid en t in o n e  
co u n try , but in c o m e  is  d ee m ed  
so u rced  in another. G e n era lly , so u rce  
in c o m e  p r in c ip les  w il l  take  
p re ced en ce  o v e r  r e s id e n c e  p r in c ip le s .3
Taxation Concepts and E-commerce

D u e  to  th e fact that, tra d itio n a lly , a 
c o m p a n y  w is h in g  to  co n d u ct trade and  
co m m e r c e  w ith  a n a tio n  w o u ld  require  
so m e  form  o f  p h y s ic a l p re se n ce , th e  
p r in c ip les  o f  so u rc e  and r e s id e n c y  
h a v e , until r e cen tly , b een  ad eq u a te  for  
d eterm in in g  ju r isd ic t io n  to  tax. 
H o w e v e r , e -c o m m e r c e  c h a lle n g e s  the 
n eed  for  th is  p h y s ic a l req u irem en t to  
e n g a g e  in  co m m e r c e  w ith  a c o u n try ’s 
resid en ts. N o  p h y s ic a l p re se n ce  is  in  
fact n o w  n ec essa ry  for a fo re ig n

c o m p a n y  to  s e ll  p ro d u cts and  serv ic es  
to  A u stra lia n  resid en ts.
T h e  A u stra lia n  T a x  O ff ic e  (ATO ) is  
c o n cer n ed  b y  th is , b e c a u se  fo re ig n  
c o m p a n ie s  ca n  u s e  A u stra lia  as a 
c u sto m er  b ase and e f fe c t iv e ly  co n d u ct  
b u s in e ss  in  A u stra lia  w ith o u t the A T O  
b e in g  a b le  to  e a s i ly  tax  the b u s in ess  
co n d u cted . F urth erm ore, it is  p o ss ib le  
for  b u s in e sse s  to  m o v e  their entire  
o p era tio n s to  a lo w -ta x  or tax -free  
sta te , w h ils t  e s s e n t ia lly  reta in in g  their  
A u stra lia n  c u sto m e r  b a se  and  
ca p ita lis in g  on  e f f ic ie n t  g lo b a l  
lo g is t ic s  for d e liv e r y  o f  tan g ib le  
p rod u cts. S u ch  a scen a r io  m ak es it 
d iffic u lt  for the A T O  to assert 
ju r isd ic t io n  o v e r  th e co m p a n y  u s in g  
th e  p h y s ic a lly  ro o ted  co n cep ts  o f  
so u rce  and  r e s id e n c y , and illu strates  
ju s t  h o w  n o n -r esid en ts  can u se  
A u stra lia n  m ark ets (or  th o se  o f  an y  
oth er ju r isd ic t io n )  as a cu sto m er  base.
T ax  ju r isd ic tio n  is  further ch a lle n g e d  
b y  e le c tr o n ic  in ta n g ib le  sa le s  
p er fo rm ed  c o m p le te ly  e le c tro n ic a lly  
or o n lin e .4 E x is t in g  tax ru les  
w o r ld w id e  are n o t ad eq u a te ly  
a d d ressin g  en terp rises  u t ilis in g  su ch  e-  
c o m m e rce . F or  e x a m p le , the U .S .  
T reasu ry  has lis te d  th e  fo l lo w in g  four  
m ajor barriers to  ta x a tio n  im p o sed  b y  
e le c tr o n ic  in ta n g ib le  sa les:
1. id en tif ica tio n  o f  th e b u yer  and  

s e lle r  in an e le c tr o n ic  transaction  
is o ften  d ifficu lt;

2. w h ere  the tran sactio n  tak es p la c e  
is o ften  d iff ic u lt  to  id en tify  d u e to  
the b o rd erless  nature o f  the 
Internet;
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3. tax au th orities lack  en fo r cem e n t  

p o w ers to  c o m p e l d isc lo su r e  o f  
in form a tio n  w h ere  the tran saction  
in v o lv e s  a party w h o  is o u ts id e  
their ju r isd ic tio n ; and

4 . there is  a la c k  o f  a p a p er  trail w ith  
an e le c tro n ic  tra n sa ctio n , w h ich  
c o m p lica te s  tax  in v e s t ig a t io n .3

Impacts on Taxation by E- 
commerce

R e v en u e  er o s io n  h a s n e c e ss ita te d  
co n sid era tio n  o f  th e  is su e  o f  e- 
co m m e rce  b y  tax  a u th or ities. A s  e- 
c o m m e rce  c o n tin u e s  to  g r o w , the  
p o ss ib ility  o f  tra n sa c tio n s a v o id in g  
taxation  in crea ses . In a d d ition , 
co m p a n ies  ca n n o t ig n o r e  th e  lure o f  
lo w -ta x  or ta x -free  in c o m e  sta tes  for  
b a s in g  their b u s in e s s e s . Ireland  
red u ced  the corp orate  tax  rate to 
12.5%  for c o m p a n ie s  carry in g  on  
trading a c tiv it ie s , and  h as an  e x te n s iv e  
d o u b le  tax  trea ty  n e tw o rk .6 T h is  
p ro v id es  great in c e n tiv e  to  r e lo ca te  an  
en terp rise  to  Irelan d , r e c e iv e  the  
b e n e fits  o f  th e lo w e r  tax  rate, b e  
r e liev ed  o f  d o u b le  ta x a tio n , and u tilise  
e -c o m m e r c e  to  co n tin u e  to se ll  to  the  
cu sto m er  b a se  o f  th eir  o r ig in a l tax  
state .
In resp o n se  th is  p e r c e iv e d  threat to  
rev en u e , the A T O  p u b lish e d  the  
d o cu m en t “T ax  and th e Internet: 
S e c o n d  R ep ort” .' T h is  d o c u m en t  
d isc u sse s  th e  im p a cts  o f  e -c o m m e r c e  
on  taxation , an d  a n a ly se s  e x is t in g  
taxation  p r in c ip le s  and their  
a p p lica tio n  to  e -c o m m e r c e . It 
r e c o g n ise s  that th e a p p lic a tio n  o f  the  
e x is t in g  ru les is  p ro b lem a tic , s in c e  the  
in c o m e  from  a n o n -r esid en t en terp rise  
is  n ot d er ived  from  a fu n c tio n  or a s se ts  
p h y s ic a lly  lo c a te d  w ith in  A u stra lia , 
and fin d in g  a su ffic ie n t  n e x u s  to  
p ro v id e  ju r isd ic tio n  to  tax  is d i f f i c u l t .8 
T h is  h ig h lig h ts  th e d iff ic u lty  in  
a p p ly in g  th e  e x is t in g  taxation  
p rin c ip les  to the b ord er-ign o ran t e- 
co m m e rce  m a rk etp la ce , an d  h o w  
in c o m e  d er ived  from  A u stra lia n  
co n su m e rs  e sc a p e s  the trad itional 
ap p lica tio n  o f  taxation  ru les.
T h e se  o b ser v a tio n s  b y  th e A T O  
q u estio n  th e ap p rop ria ten ess  o f  
e x is t in g  p r in c ip les  o f  ta x a tio n  w h en  
th e p la c e  o f  co n tract ca n  b e  
m an ipu lated  b y  th e  m e c h a n ic s  o f  the  
sa le . M a n ip u la tio n  o f  the in c o m e  
sou rce  can a lso  b e  a c h ie v e d  th rou gh

con tracts drafted  in su ch  a w a y  as to 
u se  servers lo c a te d  in tax frien d ly  
n a tio n s .9 T h is  in -d ep th  a n a ly sis  sh o w s  
the A T O ’s c o n cer n  w ith  fore ign  
traders s e l l in g  to A u stra lia n s and its 
a g g r e s s iv e n e ss  in lo o k in g  at tax in g  
th ese  m e r ch a n ts .10
T a x  au th orities arou n d  th e g lo b e  h av e  
r e c o g n ise d  th e p o ten tia l for ero sio n  o f  
tax  re v en u e , a lth o u g h  estim a tes  as to  
h o w  m u ch  vary. 11 A s  A u stra lia  finds  
in tern ation al e -c o m m e r c e  threaten ing  
n ation a l ta x a tio n  re v en u e , the situ ation  
in  the U n ite d  S ta tes  is  co m p o u n d e d  b y  
e -c o m m e r c e  h a v in g  an e f fe c t  on  state  
b ased  trade and ta x a tio n  reven u e. 
T h is  h as re su lted  in  th e  U n ite d  S tates  
p ro d u cin g  m u ch  o f  th e co m m en tary  
and p ro p o sed  so lu tio n s  in  th is area.
In the U n ite d  S ta tes , sa le s  ta x es  
im p o sed  b y  sta tes  c a u se s  the m o st  
co n cern . W h ilst  an o n lin e  retailer  
sh o u ld  w ith h o ld  sa le s  tax  on  b e h a lf  o f  
th e sta te  in  w h ic h  the co n su m er  
re sid e s, th e d e c is io n  o f  th e U n ited  
S tates  S u p rem e C ourt in  Quill1' m ean s  
th o se  trad in g c o m p a n ie s  are not 
c o m p e lle d  to  d o so . T h u s, co m p a n ies  
can  resid e  in  lo w -ta x  or ta x -free  states, 
b ut se ll to  an y  co n su m e r  in  an y  state. 
A n  e x a m p le  is  th e  en tity  A m a zo n ,  
w h ic h  is  b ased  in  D e la w a r e , a state  
w ith  n o  s a le s  tax. A s  su ch , th e U n ited  
S tates is  e x p e r ie n c in g  d o m e stica lly  
w h at co u n tr ies  lik e  A u stra lia  (and a lso  
the U n ite d  S ta tes  i t s e l f  for  that m atter) 
are e x p e r ie n c in g  from  intern ational 
trade u til is in g  e -c o m m e r c e .
S o m e  in d iv id u a l s ta te s  w e re  q u ick  o f f  
th e m ark  to  try an d  recou p  lo st  
taxation  rev en u e . E ig h t sta tes  
im p lem e n ted  In tern et ta x es  b efo re  the  
U .S . C o n g re ss  ste p p ed  in  and en a cted  
th e Internet Tax Freedom Act in 
1998u w h ic h  w a s  in it ia lly  a 3 year  
m ora to riu m  p ro h ib itin g  n e w  Internet 
ta x es  and  p ro h ib its  d iscr im in a to ry  
ta x es  a g a in st e le c tr o n ic  co m m erce . 
H o w e v e r , th e  m ora to riu m  had a 
grandfather p r o v is io n  w h ic h  a llo w e d  
the co n tin u a tio n  o f  Internet taxes  
alread y  in  p la c e . It w a s  later ex ten d ed  
b y  2 y ea rs , and recen tly  further 
ex te n d ed  until 1st N o v e m b e r  2 0 0 7  by  
the en a ctm en t o f  th e  Internet Tax 
Nondiscrimination Act.14

T h e p ro h ib itio n  on  Internet ta x es is 
in ten d ed  to  en c o u ra g e  the grow th  o f  
the e -c o m m e r c e  industry. S tu d ies  
h a v e  sh o w n  that w e re  w id esp rea d

Internet ta x es  in trod u ced , e -co m m e rce  
a c tiv ity  w o u ld  d ecrea se
su b sta n tia lly .13 C o n v erse ly , it is 
argued  that b e c a u se  e -c o m m e r c e  
co n su m e rs  are la r g e ly  the m ore  
a fflu en t parts o f  s o c ie ty , Internet ta x es  
sh ou ld  b e  im p lem e n ted  so  that th ese  
u sers d o n o t e sc a p e  p a y in g  sa le s  ta x .16 
In d eed , b e c a u se  th ey  ca n n ot take  
a d v an tage  o f  p o ten tia lly  ta x -free  
prod u cts and  s e r v ic e s , n on -Internet  
literate p er so n s  are fin a n c ia lly  
d isa d v a n ta g ed  -  an ex a m p le  o f  the  
d ig ita l d iv id e  in s o c ie ty  b e tw een  
in form a tio n  literate and poor.
Unsuccessful Proposed Solutions

O n e o f  the first p ro p o sed  re sp o n se s  to 
recou p  lo s t  re v en u e  w a s  to  im p lem en t  
a “b it ta x ” , w h ere  a lo w -im p a c t , fla t-  
rate tax  is  a p p lied  to  a ll In ternet 
traffic. O n e  co m m en ta to r  n o tes  that 
th is  resu lts  in  a k in d  o f  ‘rou gh  j u s t ic e ’, 
and h as n ot b e e n  w e ll  re ce iv e d . 17 It 
d id  fin d  su p p ort in  th e F in al P o lic y  
R ep ort fro m  th e E u rop ean  
C o m m iss io n ’s H ig h  L e v e l E xpert 
G ro u p 18, w h ic h  a d v o ca ted  th e tax  to 
co u n ter  the e r o sio n  o f  tax  rev en u e but 
th is  w a s  re jected  b y  the E uropean  
C o m m iss io n .
O ther a p p ro a ch es p u t forw ard  for  
s o lv in g  the is su e  o f  lo st  taxation  
re v en u e  h a v e  b e e n  the ‘T o b in  T a x ’ 
w h ic h  su g g e sts  a tax  on  in tern ational 
ca p ita l f lo w s . M o reo v er , the R aw orth  
R ep ort su g g e ste d  a tax o f  1 cen t per  
100  em a ils  sen t. N e ith er  o f  th ese  
p ro p o sa ls  h as r e c e iv e d  m u ch  
su p p o r t.19
T h ere h a v e  a lso  b een  su g g e st io n s  for  
th e U n ite d  S ta tes  to  rep lace  sa le s  tax  
w ith  a b road  co n su m p tio n  tax, su ch  as 
V a lu e d  A d d e d  T a x  (VAT). H o w ev e r , 
th is  w o u ld  require a m u ch  greater tax  
reform  p a c k a g e  fo r  the U n ited  
S ta tes .20 M u ch  th o u g h t is  b e in g  put 
in to  ca p tu rin g  e -c o m m e r c e  taxation  
re v en u e , b ut id ea s co n tin u e  to b e  
restra ined  b y  trad itional taxation  
p rin c ip les .
Harmonisation and Co-operation

In the sa m e  w a y  that g lo b a l co p y rig h t  
and p aten t p ro tection  h as b een  
su c c e ss fu l b y  the co -o p era tio n  o f  
n a tio n s, it is d iff ic u lt  to se e  h o w  the  
taxation  is su e s  a r isin g  from  g r o w in g  
e -c o m m e r c e  a c tiv ity  ca n  b e  reso lv ed  
w ith o u t co o p era tio n  b e tw een  tax
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au th orities and th e h a rm o n isa tio n  o f  
tax p r in c ip les , su ch  as so u rce  and  
resid e n cy . W ith o u t su c h  co -o p era tio n , 
it w il l  b e  d iff ic u lt  to  s u c c e s s fu lly  
im p lem e n t a n y  r e g im e  to captu re  
taxation  rev en u e  fro m  in tern ation al e -  
co m m e r c e  activ ity .
T h e U n ited  S tates has tak en  step s  
to w a rd s h arm on isa tion  o f  its d o m e stic  
sa le s  tax  is su e s  v ia  th e  S trea m lin ed  
S a le s  T a x  P roject (SSTP). A  large  
n u m b er o f  sta tes are c o -o p e r a tin g  to  
strea m lin e  s a le s  tax  a d m in istra tion  and  
im p lem en ta tio n . T h e  S S T P  a im s to  
strea m lin e  sa le s  ta x  at th e sta te  le v e l,  
and en co u ra g e  the fed era l g o v ern m e n t  
to  en a ct le g is la t io n  to  overr id e  th e  
Quill d e c is io n , c o m p e llin g  c o m p a n ie s  
to  c o lle c t  tax  o n  b e h a lf  o f  o th er  sta tes. 
T h is is  cu rren tly  im p ra ctica l g iv e n  th e  
estim a ted  6 ,0 0 0  s a le s  ta x  ju r isd ic t io n s  
in  th e U n ite d  S ta tes  w h ic h  a n y  e- 
co m m e r c e  b u s in ess  w o u ld  n e e d  to  
cater for. C o m p ly in g  w ith  th e  
req u irem en t to  w ith h o ld  tax  on  b e h a lf  
o f  th o se  au th orities w o u ld  a lm o st  
ce rta in ly  m a k e  e -c o m m e r c e  u n fe a s ib le  
for  m a n y  sm a ll to m ed iu m  
en terp rises .21 It is th is  co m p lia n c e  that 
th e S S T P  a im s to m a k e  a c h iev a b le .
O n a g lo b a l sca le , b o th  th e U n ited  
S ta tes  and A u stra lia  h a v e  in d ica ted  
that th e y  w il l  b e  lo o k in g  to  th e  
O rg a n isa tio n  for E c o n o m ic  C o ­
op eration  and  D e v e lo p m e n t  (OECD) 
for  co -o rd in a tio n  an d  h arm on isa tion  
on  th ese  is su e s . T h e A T O  is a n a ly s in g  
th e p ro b lem s that arise from  e-  
co m m e ree , and is  try in g  to  w o rk  
th rou gh  th e is su e s  o f  e -c o m m e r c e  
taxation  to  p ro tect its  r e v en u e  b ase . 
H o w ev e r , it is c lear  that in tern ation al 
co -o p era tio n  w ill  b e  n e e d e d  to  a c h ie v e  
th is  a im  on  a g lo b a l sca le .
T h e  O E C D ’s C o m m ittee  o n  F isc a l 
A ffa ir s  m ad e th e  fo llo w in g  
reco m m en d a tio n s  as part o f  it 
E lectro n ic  C o m m erce  T a xation  
F ram ew ork  R e p o r t:22
•  th e taxation  p r in c ip les  u sed  b y  

g o v ern m en ts  for  c o n v e n tio n a l  
co m m e r c e  sh o u ld  b e  u sed  for  
e le c tro n ic  co m m erce ;

•  th ese  taxation  p r in c ip le s  sh o u ld  be  
im p lem en ted  b y  e x is t in g  rules;

•  e le c tro n ic  tran sactio n s sh o u ld  n ot  
b e d iscr im in a ted  aga in st; and

•  th e taxation  p r in c ip le s  sh o u ld  be  
a p p lied  in  su ch  a w a y  as to  
m ain ta in  th e  f isc a l s o v e r e ig n ty  o f  
co u n tr ies .

T h e ap p roach  o f  th e O E C D  fo c u s e s  on  
u tilis in g  e x is t in g  ta x a tio n  p r in c ip les , 
rather than  the crea tio n  o f  n e w  
taxation  p r in c ip le s . W h ils t  this  
su g g e sts  that n e w  ta x a tio n  r e g im e s  are 
u n lik e ly , it ca n  o n ly  w o rk  th rou gh  the 
co -o p era tio n  o f  p artic ip atin g  
g o v ern m e n ts. E v en  i f  th is  is  a c h iev e d , 
it w i l l  n o t p rev en t en terp rises  from  
u s in g  tax  fr ien d ly  n a tio n s  as a b a se  for  
their b u s in e sse s , or an y  co u n try  w h ich  
d o e s  n ot p artic ip ate  in  th e  g lo b a l 
effo rt. It is  c le a r  th at s in c e  th e  is su e  is 
g lo b a l in nature, it ca n  o n ly  p roperly  
b e d ea lt w ith  b y  a g lo b a l effort.
Conclusion

A s  e -c o m m e r c e  c o n tin u e s  to  gro w , 
trad itional ta x a tio n  p r in c ip le s  that 
g rew  ou t o f  trad itional c o n c e p ts  o f  
c o m m e rce  are b e in g  teste d  and  
stretch ed . T h e  re sp o n se  o f  th e  w o r ld ’s 
tax  au th or ities h as b e e n  to  d eterm in e  
w h at th e is s u e s  are, and  lo o k  to a 
g lo b a l e ffo rt th rou gh  o rg a n isa tio n s  
su ch  as th e O E C D  to  m e e t  the 
c h a lle n g e s  that e -c o m m e r c e  presen ts  
to th em . S in c e  th e is su e  is  g lo b a l in 
nature, it can  o n ly  p ro p erly  b e  dea lt 
w ith  b y  a g lo b a l effort.
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Introduction

In a d em o n stra tio n  o f  th e p o ten tia lly  
broad sc o p e  o f  an a c tio n  u n d er  sec tio n  
52  o f  th e Trade Practices Act 1974 
(C th ) {TPA) to  p ro tect a co m p a n y 's  
in terests, o n lin e  a u c tio n  proprietor  
e B a y  b ro u gh t an  a c tio n  a g a in st a 
co n cer t org a n iser  for m is le a d in g  and  
d e c e p tiv e  c o n d u ct in  re la tio n  to  tick et  
co n d itio n s  d e s ig n e d  to  p re v en t tick et  
sca lp in g .
Facts

C rea tiv e  F e s tiv a l E n terta in m en t  
0Creative) are the o r g a n isers  o f  the  
annu al m u s ic  fe s tiv a l T h e  B ig  D a y  
O ut (BDO). In an e ffo r t to  p reven t 
tick et sc a lp in g , C r ea tiv e  c a n c e lle d  a 
n u m b er o f  t ick ets  that w e re  so ld  on  
eB a y 's  o n lin e  a u c tio n  s ite  at an  
in fla ted  p rice . T h e  re a so n  g iv e n  to the  
tick et h o ld ers  w a s  that th ey  w e re  in  
b reach  o f  a co n d it io n  that w a s  printed  
on the b a ck  o f  the t ick ets , n am ely :

Condition 6: 'Should this ticket 
be re-sold for profit it will be 
cancelled and the holder will be 
refused entry. This condition 
specifically prohibits ticket re­

sale through online market or 
auction sites.'

T h e tick ets  w e r e  o r ig in a lly  so ld  in the 
fo l lo w in g  fou r d ifferen t w a ys:
1. on  the B D O  w eb site ;
2 . on  T ick etm a ster 's  w e b site ;
3 . at T ick etm a ster  b o x -o ff ic e s ;  and
4. at o th er  reta ilers' stores.
T ic k e ts  that w e r e  so ld  on  the B D O  
w e b s ite  b e fo r e  8 N o v e m b e r  2 0 0 6  drew  
the cu sto m er 's  a tten tion  to a p rev iou s  
itera tion  o f  co n d it io n  6 {old condition 
6), that sta ted  that a t ick e t h o ld er may 
be d e n ie d  en try  i f  th e t ick et w as re­
so ld  for p rofit. A fter  8 N o v em b e r  
2 0 0 6 , th e  u p d a ted  co n d itio n  6  {new 
condition 6) , se t  out a b o v e , appeared  
on  the w e b site .
T ick etm a ster 's  o n lin e  term s and  
co n d it io n s  o f  sa le  in c lu d ed  a con d ition  
that all s a le s  w e re  su b ject to the  
prom oter's c o n d it io n s  o f  sa le . T he  
sa le s  p er so n n e l in the retail stores did  
n ot refer to  C reative 's  c o n d it io n s  at the 
tim e  o f  sa le . R e g a rd less  o f  w h ere a 
cu sto m er  b o u g h t a tick et from , n ew  
c o n d itio n  6  w a s  prin ted  on  the back o f  
the tick et.

Arguments

e B a y  b ro u gh t the a c tio n  c la im in g  that, 
b e c a u se  n e w  co n d it io n  6 d id  n ot form  
part o f  an y  o f  th e  co n tracts  for the sa le  
o f  the t ick ets , it w a s  m is le a d in g  for  
C rea tiv e  to  rep resen t in  the co n d it io n s  
on  th e b a c k  o f  th e tick ets  that it w a s  
en tit led  to en fo r ce  n e w  co n d itio n  6. 
W ith  resp ect to  c o n d itio n  6 itse lf, 
e B a y  argu ed  that th e rep resen ta tion  
that a ll t ic k e ts  so ld  for  p rofit w o u ld  b e  
d etec ted  and c a n c e lle d  w a s  m is le a d in g  
b e c a u se  th ere  w a s  n o  w a y  for C reative  
to  k n o w  w h a t t ick e ts  w e re  re -so ld  for  
p rofit.
C rea tiv e  co n te n d ed  that th e n ew  
c o n d itio n  6  w a s  in e f fe c t  n o  d ifferen t  
to  th e o ld  c o n d it io n  6, w h ic h  w a s  
b ro u gh t to th e cu stom er's  a tten tion  on  
the B D O  w e b s ite  b e fo r e  8 N o v e m b e r
2 0 0 6 . It w a s  argu ed  that n e w  
co n d itio n  6 , as read b y  a rea so n a b le  
p erso n , w o u ld  m ea n  that the tick et  
w o u ld  o n ly  b e  c a n c e lle d  i f  C reative  
b e c a m e  a w are that it w a s  r e -so ld  for  
p rofit. C rea tiv e  a lso  co n ten d ed  that 
th e c o n d it io n s  w e r e  su ffic ie n tly  
b ro u gh t to  the a tten tion  o f  the  
c u sto m er  on  T ick etm a ster 's  w e b site . 
A d d itio n a lly , C r ea tiv e  argued  that
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