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From the editors...

In this issu e , w e  are p le a se d  to  brin g y o u  a d eta iled  ex am in ation  o f  th e n e w  P rocure IT  contract (v er sio n  3 .0 ) that has b een  
d ev e lo p e d  for  u se  b y  th e N S W  G ov ern m en t as its standard contract for p u rch asin g  ICT products and serv ic es . M ich ae l 
P ym , w h o  rep resen ted  th e A u stra lian  Inform ation  Industry A sso c ia t io n  (A H A ) in  the n eg o tia tio n s  w ith  the N S W  
G overn m en t, p ro v id es an e x c e lle n t  o v e r v ie w  o f  the m ajor ch a n ges that h a v e  b een  m ad e to  the P rocure IT contract.
In the se c o n d  artic le, Sandra P otter and P h il Farrelly d iscu ss  issu es a sso c ia ted  w ith  co n d u ctin g  e D isc o v e r y  in v o lv in g  c lo u d  
sy ste m s, and sh o w  that it w i l l  n e e d  quite a d ifferen t approach to an e D isc o v e r y  e x erc ise  w h ere  the data is  co n ta in ed  w ith in  
the u se r ’s o w n  sy ste m s. In particular, th ey  co n sid er  ju risd iction a l is su e s  that arise w h e n  c lo u d  sy ste m s are u sed .
In our third artic le, w e  p u b lish  an article subm itted  as part o f  the 2 0 1 0  Studen t P rize co m p etitio n . T h is  artic le co n sid ers  
w h eth er  the d efam a tio n  p r in c ip les  reiterated  and estab lish ed  b y  the H ig h  C ourt o f  A u stra lia  in Dow Jones v Gutnick w ill  
su rv iv e  the in crea sin g  im p act o f  th e internet as a m ean s o f  co m m u n ication .
W e rem ind  stu dents that th e 2 0 1 1  Student P rize co m p etitio n  is n o w  op en . P lea se  se e  p ag e 9 for deta ils .
F in a lly , w e  p u b lish  a r e v ie w  o f  Electronic and Mobile Commerce Law: An analysis of trade, finance, media and 
cybercrime in the digital age b y  C harles W ild , Stuart W ein ste in , N e il  M a cE w a n  and N e a l G each . T h is  b o o k  co v ers  a w id e  
range o f  to p ic s  re levan t to  th o se  w ith  an in terest in com p uters and the law .
Martin Squires and Vinod Sharma

Continued from Page 1

Further, as the IC T  industry h as b ee n  g iv e n  an 
opportunity  to  p ro v id e  su b stan tia l co m m en t on  the n ew  
Procure IT contract, N S W  G ov ern m en t is ex p ec tin g  that 
future ICT ten d ers w ill  p ro v id e  su p p liers w ith  less  
f le x ib ility  to  n eg o tia te  the n e w  standard Procure II1 
contract (v er sio n  3 .0 ) as part o f  an y  tender response. 
A c co r d in g ly , this n e w  Procure IT contract is  lik e ly  to  
ap p ly  in  the n ew  form  to  a ll N S W  G ov ern m en t 
procu rem en ts o f  ICT p rod u cts and s e n d e e s  for m any  
years to co m e.
G iv e n  the h ig h  d eg ree  o f  a ccep ta n ce  o f  the n e w  Procure  
IT contract b y  its m em b ers, A IIA  h o p e s  that the n ew  
fram ew ork  w il l  b e c o m e  th e b en ch m ark  contract for ICT  
p rocu rem en t in  the o th er S tates, T erritories and the 
F ederal G overn m en t, ex te n d in g  its b en efits  to other  
ju risd iction s.
Expected Benefits

B o th  the IC T  industry, rep resen ted  b y  the A ustralian  
Inform ation  Industry A sso c ia t io n  (AIIA2), and N S W  
G overn m en t, represen ted  b y  th e D ep artm ent o f  S erv ices, 
T e c h n o lo g y  and A d m in istra tion  (DSTA3), agreed  that 
there cou ld  b e  s ig n ifica n t g a in s in  p ro d u ctiv ity , reduced  
co sts , in creased  co m p etitio n  and ad d ition al IC T  industry  
d ev e lo p m e n t i f  the standard co ntract (.Procure IT)4 u sed  
b y  N S W  G ov ern m en t to b u y  IC T  p roducts and serv ices  
w a s im p roved .
From  D S T A ’s p er sp ectiv e  it is  h o p ed  that the n ew  
P rocure IT contract w ill  lea d  to in creased  industry  
participation  in tenders, resu ltin g  in  lo w er  p rices  and 
m ore in n o v a tiv e  so lu tio n s , as w e ll  as p ro v id in g  increased  
opp ortu n ities for S M E ’s (S m a ll and M ed iu m  E nterprises, 
w h ich  in  the ICT industry are ty p ica lly  co n sid ered  to be 
co m p a n ies  w ith  few e r  than 2 0 0  e m p lo y e e s )  to participate

in th e go v ern m en t m ark etp lace. In d eed  D S T A  
d eterm in ed  that a “ fundam enta l p o lic y  sh ift5” w a s  
n ee d ed  and that it sh ou ld  adopt a m ore co -o p era tiv e  
approach to con tractin g  w ith  the ICT industry.
O n the oth er hand, the ICT industry sou gh t  
im p ro vem en ts  to re m o v e  a num ber o f  r isks and  
co n d itio n s  that w ere  restrictin g  large IC T  co m p a n ies , as 
w e ll as lo c a l S M E s, from  se llin g  to N S W  G overn m en t, 
or that w e re  creating r isk -b ased  p rice  prem ium s.
B oth  N S W  G ov ern m en t and the ICT industry a lso  
w a n ted  to stream lin e the contract p ro cess  so  that there 
w e re  as fe w  ch a n g es to the ‘standard’ contract as 
p o ss ib le . It is ex p ec ted  that th is w i l l  red u ce the 
m a n a g em en t tim e and leg a l fe e s  in v o lv e d  in d eta iled  
n eg o tia tio n s  on  ea ch  tender, as w e l l  as red u cin g  the tim e  
to ex e c u te  a contract and b rin g in g  forw ard the co st  
sa v in g s  and b u sin ess  b en efits  a sso c ia ted  w ith  
p rocurem ent. It is  e x p ec ted  that the fin an cia l b en efits  to 
b e a c h iev e d  ju st in  red u cin g  the m a n a gem en t tim e and 
leg a l fe e s , as w e ll  as th e brought forw ard co sts  sa v in g s, 
w ill  e x c e e d  $ 1 0 m  p er year to N S W  G ov ern m en t and the 
IC T  in d u stry .6
Background and Process

T he ch a llen g e  in ch a n g in g  Procure IT w a s to id en tify  and  
then re m o v e  or am en d  o b lig a tio n s w h ic h  im p o sed  risks 
on  su p p liers that w e re  d isp rop ortion ate to the b en efits  
g a in ed  b y  th e gov ern m en t buyers, in the co n tex t o f  the 
broader p o lic y  g o a ls  o f  creating jo b s , en co u ra g in g  ICT  
industry d ev e lo p m e n t and lo w er in g  p rices , w h ilst  
a v o id in g  u n n ecessa ry  risk for N S W  G ov ern m en t buyers.
In February 2 0 1 0  A IIA  p ro v id ed  D S T A  w ith  a 
d iscu ss io n  paper settin g  out A I I A ’s co n cern s on  a 
num ber o f  m ajor is su e s  w ith  the current v ersio n  o f  
Procure IT (v er sio n  2 .1 .3 ) . A  jo in t  N S W
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G o v e m m e n t/A IIA  W o rk in g  G roup m et o n  a near  
fo rtn ig h tly  b a s is  to  d isc u ss  th ese  is su e s . In b e tw e e n  the  
W o rk in g  G ro u p ’s m e e tin g s , la w y ers  rep resen tin g  A H A  
and D S T A  created  draft ch a n g es  to  P rocure IT  and  
su g g e ste d  p o lic y  ch a n g es  that w o u ld  b e  n e e d e d  to  
im p lem en t th e  o u tco m es. O n c e  agreed  at a W o rk in g  
G roup le v e l, th ese  c h a n g e s , to g eth er  w ith  th e  p o lic y  
im p lica tio n s, w e re  su b m itted  b a ck  to  th e  jo in t  N S W  
G o v e m m e n t/A IIA  S teer in g  C o m m ittee , ch a ired  b y  N S W  
G o v ern m e n t’s O ff ic e  o f  th e G C IO .
T h e w o rk  w a s  d iv id e d  in to  tw o  p h ases; th e b o ile r  p late  
term s and  co n d itio n s  (e .g . is su e s  su ch  as the p a n e l  
arran gem en ts, in d e m n itie s , c o n fid en tia lity , p r iv a cy , lim it  
o f  lia b ility , term in a tio n ), and  th e M o d u les  (w h ic h  d ea l 
w ith  is su e s  that are sp e c if ic  to  ea ch  o f  th e  particular  
p rod u cts or se r v ic e s  that m a y  b e  p u rch ased  under  
P rocure IT ). A s  at th e  date o f  th is  artic le , th e first p h a se  
h as b e e n  co m p le ted , w ith  th e M o d u les  e x p e c te d  to  b e  
co m p le te d  w ith in  th e  n e x t  fe w  m on th s.
D rafts o f  the b o ile r  p la te  term s and  co n d itio n s  w e re  sen t 
to  ea ch  p arty ’s r e sp e c tiv e  s ta k eh o ld er  g rou p s (a  group  o f  
A g e n c ie s  for D S T A  an d  m ore than 3 0  A H A  m em b ers for  
th e IC T  in d u stry) and, w ith  ea ch  gro u p ’s feed b a ck  b e in g  
further d isc u sse d  and  u p d ated , th e b o ile r  p la te  term s and  
co n d itio n s  o f  P rocure IT  con tract w e re  f in a lly  ag reed  in  
F ebruary 2 0 1 1 .
It is  true to  sa y  that u n lik e  m a n y  oth er “co n su lta tio n s  
w ith  in d u stry” th ese  d isc u ss io n s  w e re  co n d u cted  in  a  
tru ly  p o s it iv e  and  co lla b o ra tiv e  m anner. T h e resu lt w a s  
that th e n e w  P rocure IT  con tract n ot o n ly  a d d ressed  the  
k e y  is su e s , b ut w a s  further im p ro v ed  to  add ress m an y  
p ra ctica l or d rafting is su e s  that had  arisen  s in c e  200 1  
w h e n  the first v e r s io n  o f  P rocure IT w a s  in trod u ced .
B e s t  p ra ctice  co lla b o ra tio n  h a s re su lted  in  a m u ch  better  
o u tco m e  for  b o th  s id es , and is  a m o d e l p r o c e ss  that can  
b e  a d o p ted  for  th e M o d u les  and, in d eed , for  o th er issu e s.
Structure and Format of the new Procure IT

Separating the Panel Arrangement from the Customer 
Contract

T h e or ig in a l P rocu re IT  w a s  drafted  as a s in g le  se t o f  
c la u se s  that op erated  both:
(a ) as a p a n e l agreem en t, and  in c lu d ed  o b lig a tio n s  

b e tw e e n  th e C ontract A u th o rity  (th e S tate C ontracts  
C o n tro l B oard ) and the C ontractor (th e  IC T  
su p p lier ) re la tin g  to  the IC T  su p p lier  m a k in g  
certain  IC T  p rod u cts and serv ic es  a v a ila b le  to  
“E lig ib le  C u sto m ers”7, at d e fin e d  p r ices  for a  
d efin ed  term ; and

(b ) as a C u stom er C ontract under w h ic h  an y  E lig ib le  
C u sto m er co u ld  acquire th e  p ro d u cts and se r v ic e s  
on  the p a n e l arrangem ent from  the IC T  supplier.

T h is  ca u sed  c o n fu sio n , as it w a s  n o t c lea r  w h eth er  
certa in  o f  th e IC T  su p p lier s ’ o b lig a tio n s  w e re  o w e d  to  
th e  C ontract A u th o rity , th e E lig ib le  C u sto m er or to both .

T h is  co n fu s io n  w a s  o f  particu lar co n cern  in  areas o f  
lim ita tio n  o f  lia b ility , w arran ties and  in d em n itie s.
In ad d ition , D S T A  h ad  created  a “C lien t S p e c if ic ” 
v e r s io n  o f  P rocure IT  w h ic h  w a s  d es ig n e d  for  a  s in g le  
tran sactio n  b e tw e e n  a cu sto m er  and  an IC T  supplier.
T h is  v e r s io n  o f  P rocure IT  h ad  b e c o m e  ou t o f  step  w ith  
th e  fu ll P rocure IT , as D S T A  had  u p d ated  the fu ll v e rs io n  
o f  P rocure IT  o v e r  tim e, b ut n o t a lw a y s  m ad e th e sa m e  
ch a n g es  to  the C lien t S p e c if ic  versio n .
A c c o r d in g ly , it w a s  d ec id ed  that th e P rocure IT  w o u ld  b e  
re-d rafted  so  that th e p a n e l arrangem ents b e tw e e n  th e  
C ontract A u th o rity  and the IC T  su p p lier  (Head 
Agreement) w o u ld  b e  sep arated  from  th e  term s and  
co n d itio n s  for  a sp e c if ic  tran saction  b e tw e e n  an E lig ib le  
C u sto m er and  th e IC T  su p p lier  (Customer Contract*). 
A p art from  r e so lv in g  the is su e s  o f  co n fu s in g  o b lig a tio n s ,  
th is  a lso  en a b led  th e C u stom er C ontract to  rep la ce  the  
C lien t S p e c if ic  v e rs io n  o f  P rocure IT , en su r in g  that there  
w il l  a lw a y s  b e  co n sis te n t  term s and co n d itio n s  un d er  
w h ic h  cu sto m ers co ntract w ith  IC T  sup p liers.
Implementing the National ICT Contractual Framework

In ad d itio n  to th e structural ch a n g e  d escr ib ed  a b o v e , it 
w a s  a g reed  that th e n e w  v e rsio n  o f  P rocure IT  w o u ld  
im p lem e n t the N a tio n a l IC T  C ontractual F ram ew ork  
(NICTC Framework10). T h e N IC T C  F ram ew ork  is  the  
C harter that sets  ou t th e p r in c ip les  o f  co n tractin g  un d er  
w h ic h  g o v ern m e n t w il l  acq u ire IC T  p rod u cts and  
s e n d e e s  in  A u stra lia . T h e N IC T C  F ram ew ork  is  a 
con tract structure that is  to  b e  ad o p ted  b y  a ll the  
p artic ip atin g  ju r isd ic tio n s  w h e n  re-d raftin g  their standard  
IC T  contracts. It is  d e s ig n e d  to  m ak e it ea sier  for b oth  
in d u stry  and go v ern m en t b y  m a k in g  IC T  con tracts m ore  
sim ila r  in  structure, and m ore co n sis ten t throu gh  th e u se  
o f  ‘standard’ d e fin e d  term s. In A u g u st 2 0 0 7  th e  N IC T C  
F ram ew ork  w a s en d o rsed  b y  the S tates, T erritories and  
F ed eral G ov ern m en t, as w e ll  as th e A H A .
Im p lem en tin g  th e N IC T C  F ram ew ork  in  th e n e w  P rocure  
IT  co ntract in v o lv e d  re-ord erin g  a ll th e c la u se s ,  
sc h e d u le s  and ap p en d ices  to  c o m p ly  w ith  the N IC T C  
F ram ew ork , as w e ll  as u s in g  th e d e fin it io n s  set ou t in  the  
N IC T C  F ram ew ork  in  p la c e  o f  the s im ila r ly  d efin ed  
term s in  th e o r ig in a l P rocure IT.
A s  a resu lt, the structure and form at o f  th e n e w  P rocure  
IT  con tract has ch a n g ed , a lth ou g h  m an y  o f  the c la u se s  
are su b stan tia lly  th e sam e as in  the p rev io u s  v e rsio n  o f  
P rocu re IT  (but th ese  c la u se s  u se  th e n e w  d e fin it io n s  and  
are in  a d ifferen t order).
Other changes to the contract and training

T h e n e w  P rocure IT  a lso  in c lu d es n e w  c la u se s  that d ea l 
w ith  th e  A I I A ’s k e y  is su e s  (se e  b e lo w ); re v ise d  
S ch ed u les , e sp e c ia lly  the m ain  S ch ed u les  that are u se d  as 
th e  order d o cu m en ts (th e form s that set ou t the sp e c if ic s  
o f  ea ch  transaction); n e w  c la u se s  that im p lem en t n e w  
b u s in e ss  m o d e ls  (e s p e c ia lly  the rese ller  b u s in e ss  m o d e l, 
so ftw a re  as a serv ic e , and o p en  sou rce  so ftw a re ) red efin e  
ro les  and  o b lig a tio n s  for subcon tractors, a gen ts  and
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rese llers; and  a g en era l r e v ie w  o f  a ll tex t. D e ta ils  o f  a ll 
th e se  o th er c h a n g e s  are b e y o n d  th e  s c o p e  o f  th is  artic le.
D S T A  is  p ro d u cin g  a n e w  U se r  G u id e  to  e x p la in  th e  n ew  
P rocu re IT  co n tract to  its  A g e n c ie s ,  an d  AILA h e ld  a  
sem in ar to  p ro v id e  train in g to  its  m em b ers  an d  oth ers in  
th e  IC T  industry. Further sem in ars w i l l  b e  h e ld  o n c e  the  
M o d u le s  are co m p le ted . P le a se  c h e c k  th e  A IIA  w e b s ite  
(w w w .a iia .c o m .a u l e v en ts  se c t io n  for  d eta ils .
AIIA’s Key Issues

Chvnership/Licensing o f Intellectual Property

A s  a resu lt o f  the d isc u ss io n s  o n  P rocu re IT , th e  N S W  
G o v ern m en t h as ad o p ted  a n e w  p o lic y  o n  th e  o w n ersh ip  
and lic e n s in g  o f  in te llec tu a l prop erty  that is  n e w ly  
created  for  th e  N S W  G ov ern m en t. T h e in ten tio n  o f  th is  
p o lic y  is  to  p ro m ote  IC T  in d u stry  d ev e lo p m e n t,  
particu larly  in  S M E s. It a lso  r e m o v e s  o n e  o f  th e con stan t 
so u rces  o f  p rotracted  n eg o tia tio n s  in  m a n y  p ro cu rem en ts  
o f  IC T  con tracts, and  re flec ts  th e  rea lity  that N S W  
G o v ern m en t d o e s  n ot g e n era lly  e x p lo it  an y  n e w ly  
created  in te llec tu a l p roperty , w h erea s  IC T  su p p liers  m ay  
w e ll create n e w  p ro d u cts or en h a n ce  e x is t in g  prod u cts i f  
th e y  reta in  th e in te llec tu a l p rop erty  in  n e w ly  created  
in te llec tu a l property . T h is  p o lic y  d e c is io n  is  b ro ad ly  
co n sis te n t  w ith  s im ila r  recen t p o lic y  d e c is io n s  in  V ic to ria  
and the C o m m o n w e a lth , and w a s  w a rm ly  w e lc o m e d  b y  
A IIA .
T h is  p o lic y  is  re flected  in  th e  n e w  P rocu re IT  and  
p ro v id es  for:
(a ) A ll  e x is t in g  in te llec tu a l p roperty , an d  an y  

adap tation s, tran slation s or d er iv a tiv es  o f  that 
e x is t in g  In te llectu a l P roperty  created  u n d er a 
P rocu re IT  con tract to rem ain  th e  p ro p erty  o f  the  
or ig in a l ow n er.

(b ) A n y  oth er in te llec tu a l property  that is  n e w ly  created  
b y  th e IC T  su p p lier  un d er th e P rocu re IT  contract 
w ill ,  b y  d efau lt, b e  reta in ed  b y  th e  IC T  supplier, 
and b e  lic e n se d  to  th e  E lig ib le  C u sto m er  fo r  its o w n  
u se  in  co n ju n ctio n  w ith  an y  u n d er ly in g  
d e liv era b les . T h is  ro y a lty  free  lic e n c e  in c lu d es:
(i)  an y  in tern al u se , in c lu d in g  c o p y in g ,  

m o d ifica tio n , support and further  
d ev e lo p m en t;

( ii)  u s e  b y  ou tsou rcers or con tractors a c tin g  for  
th e E lig ib le  C u stom er, su b ject to  certa in  
c o n fid en tia lity  and  secu r ity  restrictio n s;

( ii i)  i f  the E lig ib le  C u stom er is  a D iv is io n  o f  N S W  
G ov ern m en t, a N S W  P u b lic  S ec to r  S er v ice , an 
A g e n c y  or a P u b lic  H ea lth  O r g a n isa tio n 11, this  
l ic e n c e  is  ex ten d ed  free  o f  ch a rg e  to  o thers o f  
th o se  en tities .

H o w e v e r , th e  E lig ib le  C u stom er d o e s  n o t h a v e  the  
righ t to  co m m e r c ia lly  e x p lo it  th e n e w ly  created  
in te llec tu a l property.

(c )  I f  the C u stom er d o e s  retain in te llec tu a l property in  
th e  n e w ly  created  in tellec tu a l property, then IC T  
su p p lier  is  granted  a free-o f-ch a rg e  lic e n c e  to  u se , 
d e v e lo p  and e x p lo it  that in te llec tu a l property.

T he list o f  c ircu m sta n ces w h en  the C u stom er w ill  n o t b e  
required  to  fo llo w  th e  d efau lt p o lic y  p o sitio n  o f  a llo w in g  
the IC T  su p p lier to  reta in  IP in  n e w ly  created  in te llec tu a l 
property w il l  b e  d ocu m en ted  b y  D S T A  in  the near future.
Limitation of Liability

T he n e w  P rocure IT  ad op ts a co m p le te ly  d ifferent 
approach to  lim ita tion  o f  lia b ility  than the p rev iou s  
v ersio n  o f  Procure IT. In the p rev io u s versio n , sub ject to  
m in or ex cep tio n s , th e IC T  su p p lier’s liab ility  w a s  
u n lim ited  u n le ss  a co m p reh en siv e  risk  assessm en t w a s  
co n d u cted  b y  the b u y er  and ap p roved  b y  the C ontract 
A u th ority . In practice, it w a s  fou n d  that th ese risk  
a ssessm en ts  w ere  n o t b e in g  co n d u cted , and lim its o f  
lia b ility  w e re  b ein g  n eg o tia ted  b e tw een  the b u yin g  
cu sto m er (and n ot the C ontract A u th ority) on  a ca se  b y  
ca se  b asis . T his led  to a sig n ifica n t variation  in  
o u tco m es, w ith  large w e ll-r e so u rc ed  suppliers secu rin g  
m ore favou rab le lim its  o f  liab ility  than suppliers w ith o u t  
the resou rces to n eg o tia te .
T h e n e w  P rocure IT  p ro v id es  for a lim itation  o f  the ICT  
su p p lier’s liab ility  in  b o th  the H ead  A g reem en t (w ith  the  
C ontract A u th ority) and  the C u stom er Contract (w ith  the 
b u y in g  cu stom er).
T he in ten tion  is  to re m o v e  the contin ual n eg otia tion  o f  
the lim it o f  liab ility  c la u se  b y  ad op tin g  a pro-form a  
c la u se  that ad eq u ately  co v ers  the b u y in g  cu stom er (in  
fact, a re v ie w  o f  a ll recen t p u b lish ed  ca ses  o ver  the past 
se v e n  years sh o w s that there h as n ev er  b een  an aw ard o f  
d am a ges for breach  o f  a p erform an ce ob lig a tion  - i.e . late  
d eliv ery , fa ilure to perform , d eliv era b le  not m eetin g  the  
sp ec if ica tio n  - w h ich  h as e x ceed ed  125%  o f  the contract 
p r ic e )12, w h ils t  p ro v id in g  IC T  suppliers w ith  a d eg ree  o f  
certainty  that lia b ility  is  lim ited  in a m anner that is 
co n sisten t w ith  g o o d  corporate gov ern a n ce  (and in  
p ractice is co n sisten t w ith  m ulti-n ation al ICT su p p lier s’ 
con tractin g  p o lic ie s , as th ese  ICT suppliers are o ften  
sub ject to S a rb a n es-O x ley  gov ern a n ce  ob lig a tion s).
Liability under the Customer Contract

T he n e w  C u stom er C ontract adopts a standard lim itation  
o f  lia b ility  c la u se  that w il l  ap p ly  in  a ll but the m ost  
extrem e o f  c ircu m sta n ces (certain  d efin ed  very  h igh  risk  
p rojects and transactions w h ere  the contract price  
ex c e e d s  $ 2 0 ,0 0 0 ,0 0 0 ) . T here is  n o  n eed  for any risk  
a ssessm en t to b e  co n d u cted  prior to  determ in ing the  
lim ita tion  o f  liab ility , n or for the C ontract A u th o rity ’s 
approval to  b e  obtained .
B road ly  the lia b ility  o f  the ICT su p plier under the 
C u stom er Contract, in  agg reg ate , is  lim ited  to:
(a) tw ic e  the contract p rice for products and tech n o lo g y  

so lu tio n s  (su ch  as sy stem s integration  or f ix ed  
co n su ltin g  d eliv era b les); or
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(b ) the prior 12 m o n th s ’ fe e s  for  re -o ccu rrin g  se r v ic e s  
(su ch  as m a n a g ed  s e r v ic e s , support and  
m a in ten a n ce); or

(c )  the e x p e c te d  fe e s  for short term  se r v ic e s  ( le s s  than  
12 m o n th s), su ch  as sh ort term  T & M  c o n su ltin g  
se r v ic e s ,

p ro v id ed  that in  a ll c a se s  th ere is  a  m in im u m  lia b ility  o f
$ 100,000.

N e ith er  party  is  lia b le  fo r  co n seq u en tia l lo s s , in c lu d in g  
u n der an in d em n ity .
E ach  party m u st m itig a te  its  lo s s , and a n y  lo s s e s  w il l  b e  
red u ced  p ro p o rtio n a te ly  to  th e  ex ten t o f  the p a r ty ’s o w n  
m a lic io u s  or n e g lig e n t  act, or fa ilu re to  p erfo rm  un d er  
th e contract.
T h e IC T  su p p lier ’s fin a n c ia l ca p  o f  lia b ility  d o e s  n o t  
ap p ly  to  certa in  ty p es  o f  lo s s , in c lu d in g  death or b o d ily  
injury, lo s s  or d a m a g e  to  ta n g ib le  property, b reach  o f  
co n fid en tia lity , b reach  o f  th e  p r iv a cy  in d em n ity  or th e  
IC T  su p p lier ’s in te llec tu a l prop erty  right in d em n ity .
Further, w h ere  th e  Competition and Consumer Act 2 0 1 0  
(C th ) a p p lie s  to  th e  C u sto m er C ontract (prim arily  w h ere  
th e C u sto m er C on tract is  for  p roducts or se r v ic e s  u n d er  
$ 4 0 ,0 0 0 )  th e  IC T  su p p lier ’s lia b ility  is  lim ited , at th e IC T  
su p p lier ’s o p tio n , to  o n e  o f  th e rem ed ies  that are 
p ro v id ed  for u n d er se c t io n  6 4 A  o f  the Competition and 
Consumer Act 2 0 1 0  (C th).
Liability under the Head Agreement

A g a in  th ere is  a  standard lim ita tio n  o f  lia b ility  that 
a p p lie s  to  th e  IC T  su p p lier ’s o b lig a tio n s  un d er th e H ea d  
A g reem en t. U n d er  the H ea d  A g ree m e n t th e IC T  
su p p lier ’s lia b ility  in  ag g reg a te  is  lim ited  to  th e greater  
o f  $ 2 5 0 ,0 0 0  or 1.5 tim es  th e M a n a g em en t F e e s  p a y a b le  
u n d er th e  H ea d  A g ree m e n t, su b ject to a  n u m b er o f  
e x c e p tio n s  ( i.e . w h ere  the IC T  su p p lier  has n o  f in a n c ia l 
cap o n  lia b ility ) , in c lu d in g  death  or b o d ily  injury, lo s s  or  
d a m a g e to  ta n g ib le  p roperty , in fr in g em en t o f  a third  
p arty ’s in te llec tu a l p rop erty  righ ts and b reach  o f  
co n fid en tia lity .
N e ith er  party is  lia b le  fo r  co n se q u en tia l lo s s . E ach  party  
m u st m itig a te  its  lo s s , and  an y  lo s s e s  w il l  b e  red u ced  
p ro p ortion a te ly  to  th e ex te n t o f  the p arty ’s o w n  
m a lic io u s  or  n e g lig e n t  act, or fa ilu re to  p erfo rm  un d er  
th e contract.
Indemnity

T h e in d em n ity  p r o v is io n s  h a v e  n o w  b een  b rou gh t m o re  
in to  lin e  w ith  in d u stry  standards in  term s o f  th e sc o p e  o f  
th e in d em n ity , as w e l l  as th e p ro cess  for en fo r c in g  and  
d efen d in g  th e  in d em n ity .
Head Agreement Indemnity

U n d er th e H ea d  A g ree m e n t th e IC T  su p p lier  p ro v id es  an  
in d em n ity  to  th e C ontract A u th o rity  for  an y  lo s s  it 
su ffers  as a resu lt o f  any m a lic io u s  or n e g lig e n t  act o f  the  
IC T  su p p lier  in  th e  p erfo rm an ce o f  its o b lig a tio n s  u n der

th e H ea d  A g reem en t. T h is  in d e m n ity  is  su b ject to  the  
lim ita tio n  o f  lia b ility  c la u se , in c lu d in g  the h ea d s  o f  c la im  
for  w h ic h  th e  IC T  su p p lier  h as n o  f in a n c ia l lim it  o f  
lia b ility , th e  e x c lu s io n  o f  co n se q u en tia l lo ss ,  
p rop ortion ate lia b ility  and th e o b lig a tio n  to m itig a te  
lo s se s .
T h e  IC T  su p p lier  h as th e  right to  d efen d  an y  third party  
c la im  (su b ject to  g o v ern m en t p o lic y  to  the contrary) or  
rea so n a b ly  agree to  th e  fin a l se ttlem en t o f  th e  third party  
cla im .
Customer Contract Indemnities

U n d er th e C u stom er C ontract th e IC T  su p p lier  p ro v id es  
an in d em n ity  to  th e cu sto m er  for  an y  lo ss  it su ffers  to  th e  
ex ten t that it ar ises from ;
(a ) b reach  o f  th e p r iv a cy  o b lig a tio n s  in  P rocure IT.

T h e IC T  su p p lier h as n o  f in a n c ia l lim it o n  its  
lia b ility  un d er th is  in d em n ity  but the in d em n ity  is  
su b ject to  th e e x c lu s io n  o f  co n seq u en tia l lo ss , 
p rop ortion ate lia b ility  and  th e o b lig a tio n  to  m itig a te  
lo s se s;

(b ) third party c la im s a r isin g  from  an y  m a lic io u s  or  
n e g lig e n t  act o f  th e IC T  su p p lier  in  the p erfo rm an ce  
o f  its  o b lig a tio n s  u n d er th e  C u stom er C ontract.
T h is  in d em n ity  is  su b ject to  th e lim ita tion  o f  
lia b ility  c la u se , in c lu d in g  th e h ea d s o f  c la im  for  
w h ic h  the IC T  su p p lier  h as n o  f in a n c ia l lim it  o f  
lia b ility , th e e x c lu s io n  o f  co n seq u en tia l lo s s ,  
p rop ortion ate lia b ility  and an o b lig a tio n  to  m itig a te  
lo s se s;  and

(c )  c la im s  aga in st th e cu sto m er  ar isin g  from  
in fr in g em en t o f  In te llectu a l P roperty R ig h ts  during  
th e u se  o f  th e d e liv era b les  in  accord an ce  w ith  the  
contract. T h e IC T  su p p lier  h as n o  fin a n c ia l lim it  on  
its  lia b ility  u n der th is  in d em n ity  b ut th e  in d em n ity  
is  su b ject to the e x c lu s io n  o f  co n se q u en tia l lo ss ,  
p rop ortion ate lia b ility  and  the o b lig a tio n  to  m itig a te  
lo s se s .

Im portantly , th e IP in d em n ity  n o w  h as a n u m b er o f  th e  
m ore u su a l e x cep tio n s , in c lu d in g  in fr in g em en ts  ca u sed  
b y  co m b in a tio n  or u se  w ith  oth er p rod u cts, m o d if ic a tio n s  
m ad e b y  p erso n s  other than th e IC T  su p p lier  and  
co n tin u ed  u se  after the IC T  su p p lier  has p ro v id ed  an 
u p d ated  versio n .
T h e IC T  su p p lier is p ro v id ed  w ith  the right to  d efen d  an y  
third party c la im  (su b ject to g o v ern m en t p o lic y  to  the  
contrary) or reaso n ab ly  agree  to  th e fin a l settlem en t o f  
th e third party cla im .
Insurance

T h e in su ran ce req u irem en ts h a v e  b ee n  im p ro v ed  so  as to  
re fle c t  th e  rea lity  o f  the A u stra lia n  in su ran ce m arket and  
to  a llo w  in crea sed  p artic ip ation  in  the g o v ern m en t  
m ark etp lace  b y  S M E s. P r e v io u s ly  the am ou n ts o f  
in su ran ce and th e term s im p o se d  on  the ty p es  o f  
in su ran ce  that w e re  required , co u ld  n ot b e  ob ta in ed
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read ily , or in  so m e  c a se s , c o u ld  n o t b e  o b ta in e d  at a ll, in  
th e A u stra lia n  in su ran ce m ark et p la ce .
T h e n e w  P rocure IT  con tract req u ires that an  IC T  
su p p lier  h a s m in im u m  in su ran ce  of:
(a ) w o rk er s’ c o m p en sa tio n  as required  b y  law ;
(b ) p u b lic  lia b ility  w ith  c o v e r  o f  $ 1 Om p er  ev en t; and
(c )  prod u cts lia b ility  w ith  c o v e r  o f  $ 1 Om in  agg reg ate;  

and
(d ) i f  se r v ic e s  are b e in g  p ro v id ed , p r o fe ss io n a l  

in d em n ity  or errors and  o m is s io n s  in su ra n ce  w ith  
co v e r  o f  $ l m  per e v en t and  in  a gg reg ate .

T here are a lso  p r o v is io n s  that a llo w  for m u lti-n a tio n a l 
co m p a n ies  to  u se  th eir  g lo b a l in su ran ce  arran gem en ts, 
and for an  IC T  su p p lier  to  se lf-in su r e  (su b je c t to  
agreem en t, n o t to  b e  u n rea so n a b ly  w ith h e ld ). T h ere are 
n o  lo n g er  an y  req u irem en ts to  p ro v id e  c o p ie s  o f  p o lic ie s  
or to  p ro v id e  a Statutory D ec la ra tio n  o f  c o v e r  from  th e  
IC T  su p p lier ’s in su ran ce  broker.
It is  p o ss ib le  to  a g ree  to  h a v e  ad d ition a l le v e ls  o f  
in su ran ce, or ad d ition al ty p es  o f  in su ran ce , as part o f  a 
p a n el arrangem ent, or as part o f  a  C u sto m er C ontract. It 
is  ex p e c te d  that th ese  ad d ition a l req u irem en ts w il l  b e  
in c lu d ed  in  an y  ten d er  d ocu m en tation .
A t a p o lic y  le v e l it is  agreed  that th e  am ou n t o f  
p ro fe ss io n a l in d em n ity /errors and  o m iss io n s  in su ran ce  
that is  required  w il l  n o t e x c e e d  th e  am ou n t o f  th e  cap  o f  
lia b ility  ( i.e . 2 t im es  con tract p r ice  or th e  a m o u n t that is  
ap p lica b le  for the ty p e  o f  serv ic e ).
Financial Security

W h ilst th e c la u se s  re la tin g  to  th e  req u irem en ts for  a 
F in a n cia l S ecu rity  (u n co n d itio n a l ban k  gu a ran tee) w e re  
n o t ch a n g ed  su b stan tia lly , th ere w e re  a n u m b er o f  k e y  
ch a n g es  as to  w h e n  a F in a n c ia l S ecu rity  w o u ld  b e  
required.
T h e ch a n g es  that are in c lu d ed  in  th e  n e w  P rocu re IT  
contract are:
(a) a cu sto m er ca n  require a F in an cia l S ecu r ity  u n d er a 

C u stom er C ontract, b ut th e C ontract A u th o rity  
ca n n ot ask  for  a F in a n c ia l S ecu rity  as part o f  a 
p a n e l arrangem ent. (T h is  is  to  p rev en t IC T  
su p p liers in cu rring th e c o s t  and im p o s it io n  o f  
ob ta in in g  a F in a n c ia l S ecu r ity  b e fo r e  w in n in g  any  
w o rk .)

(b ) there are d e fin e d  d efau lt en d  dates o n  F in a n c ia l 
S ecu rities; and

(c )  the C u stom er m u st p a y  th e  IC T  su p p lier ’s c o s ts  o f  
p ro v id in g  th e F in a n cia l Secu rity .

Performance Guarantee

A g a in , the c la u ses  re la tin g  to  th e  su p p ly  o f  a 
P erform an ce G u arantee (u su a lly  a parent co m p a n y  
gu arantee p ro v id in g  for th e guarantor to  re -p erform  th e  
serv ic es  in  p la ce  o f  th e IC T  su p p lier ) w e re  n ot

s ig n if ic a n tly  ch a n g ed , rather th e o b lig a tio n s  as to  w h e n  a  
P erform an ce G uarantee are required  w e re  updated . T h e  
ch a n g es  in clu d e:
(a ) a n y  P erform an ce G uarantee that is  agreed  w ith  th e  

C ontract A u th o rity  u n der th e H ead  A g ree m e n t w il l  
a u to m a tica lly  ap p ly  (or  ca n  b e  required  to  a p p ly ) to  
a ll C u sto m er C ontracts m a d e  u n der the H ea d  
A g reem en t. T h is  e lim in a te s  th e n e e d  to  h av e  
m u ltip le  P erform an ce G uarantees for  ev ery  
tran saction  m ad e u n d er a p a n e l agreem en t; and

(b ) th e  C u stom er w il l  id en tify  its  req u irem en ts for th e  
fin a n c ia l sta n d in g  o f  an y  IC T  su p p lier in  th e ten d er  
(e .g . m u st b e  p ro fitab le  o v er  th e p a st 2  y ea rs  and  
h a v e  rev en u es  in  e x c e s s  o f  X ).

Time is o f the essence

T h e p re v io u s  v e rsio n  o f  P rocure IT  p ro v id ed  that a ll o f  
th e IC T  su p p lier ’s o b lig a tio n s  for  w h ic h  th ere w a s  a d u e  
d ate for  p erfo rm an ce w e re  o b lig a tio n s  to  w h ic h  th e  
“tim e is  o f  th e e s s e n c e ” c la u se  ap p lied . T h is  c la u se  h as  
b e e n  rep la ced  w ith  a m ore co m p reh en siv e  set o f  c la u se s  
that p ro v id e  m ore appropriate re m ed ies  for th e  cu stom er , 
in c lu d in g  liq u id a ted  d a m a g es and  n o tic e  and  cure  
p ro v is io n s  that m a y  lea d  to  term ination  o f  th e C u stom er  
C ontract in  th e ca se  o f  su b stan tia l b reach es that rem ain  
u n rem ed ied .
T h is  ch a n g e  ad d resses  the IC T  su p p lier ’s risk  that any  
fa ilu re  to  perform  str ictly  in  accord an ce  w ith  th e IC T  
su p p lier ’s o b lig a tio n s  c o u ld  lea d  to  im m ed ia te  
term in a tio n  o f  its contract. In p ra ctice  th e N S W  
G o v ern m en t d id  n ot ex e r c ise  th is right, p referrin g in stea d  
to  u se  “n o tic e  and cu re p r o v is io n s” and “sh o w  ca u se ” 
n o t ic e s  in stead . I f  IC T  su p p liers in creased  their p r ices  to  
a c co u n t for th e  risk  o f  the “tim e is  o f  th e e s s e n c e ” c la u se ,  
y e t  th e c la u se  (and  its  rem ed y  o f  im m ed ia te  term in ation )  
w a s  n o t  u se d  b y  N S W  G o v ern m en t b u yers, th en  
rem o v in g  th e  c la u se  red u ces the risk  to  IC T  su p p liers  
w h o  m a y  p ro v id e  a co rresp o n d in g  red u ction  in  c o sts  to  
N S W  G o v ern m en t bu yers.
Warranties

T h ere is  a n e w  su ite  o f  w arran ties for both  th e b u yer  and  
the IC T  su p p lier, w h ic h  b etter re flec ts  the nature o f  ea ch  
p a rty ’s r e sp o n sib ilitie s  and  is  m ore  co n sisten t w ith  
in d u stry  practice. A l l  o f  th e  “p rod u ct or s e r v ic e ” sp e c if ic  
w arran ties .e .g . “T h e L icen sed  S o ftw a re  w ill  p erfo rm  in  
a cco rd a n ce  w ith  th e C ontract S p e c ifica tio n s  in  a ll 
m ateria l re sp ects  for the W arranty P eriod , su b ject to th e  
E x c lu s io n s” , h a v e  b e e n  r e m o v ed  from  th e “b o ile r  p la te” 
c la u se s  in  th e b o d y  o f  the C u sto m er C ontract and  p la c ed  
in  th e sp e c if ic  M o d u le 13 that in c lu d es  the term s and  
c o n d itio n s  for that s p e c if ic  p roduct or serv ice . T h is  
en a b les  th e IC T  su pplier to  p ro v id e  w arran ties that are 
s p e c if ic  to  th e typ e  o f  p roduct or serv ic e  b e in g  b o u g h t, as 
w e ll  as en a b lin g  sp e c if ic  d e fin e d  p ro d u ct/serv ice  
e x c e p tio n s  to  apply.
Acceptance Testing
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A  n e w  a ccep ta n ce  testin g  c la u se  has b e e n  in c lu d ed  
w h ich  im p ro v es  o n  the p re v io u s  c la u se  in  that it 
p ro v id es:
(a ) c la r ity  as to h o w  the accep ta n ce  tests  are to  b e  

co n d u cted , w h a t the a ccep tan ce  test  cr iteria  are, 
w h o  is  re sp o n sib le  for creatin g  test scrip ts and h o w  
th e a ccep ta n ce  test criteria and data rep resen t the  
req u irem en ts o f  th e contract;

(b ) that, w h ere  there are o n ly  m in or d e fe c ts  that d o n ot  
m ater ia lly  a ffec t p er fo rm a n ce/u se  o f  the  
d e liv era b le , the d e liv era b les  w ill  b e  C o n d itio n a lly  
A c cep ted ;

(c )  an a ccep ta n ce  test  p ro cess  for d e liv era b les  that are 
d ocu m en ts;

(d ) for  th e cu sto m er  to  p ro v id e  a d eta iled  ‘d e fec ts  l is t ’ 
i f  d e fec ts  are found; and

(e )  i f  and w h en  ‘d ee m ed  a c c e p ta n c e ’ o ccu rs.
Best Price/Most Favoured Customer clause

In co m m o n  w ith  m a n y  g o v ern m en t con tracts, and  
co n sis ten t w ith  a s im ilar  c la u se  that has b e e n  a standard  
in  m an y A u stra lia n  go v ern m en t con tracts o v e r  th e p ast 2  
d eca d es  or m o r e 14, th e  p rev io u s v e rsio n  o f  P rocure IT  
in c lu d ed  a “b est p r ic e” c la u se , o ften  k n o w n  as th e “M o st  
F avou red  C u sto m er c la u se ” . T h is c la u se  p ro v id ed  that 
th e prod u cts and se r v ic e s  under the p a n e l agreem en t  
m u st b e  o ffere d  to  a n y  E lig ib le  C u stom er at p r ices  that 
are “n o  le s s  fa v o u ra b le” than th e p r ices  the IC T  su p p lier  
o ffers  th o se  p roducts and serv ic es  to  an y  o th er cu sto m er  
in  A u stra lia  in  “s im ilar  c ircu m sta n ces” .
T h e IC T  industry h as m an y is su e s  w ith  th is c la u se , 
p rim arily  b ec a u se  it is  argued that it is  v ery  d iff icu lt , i f  
n ot im p o ss ib le , to  d e fin e  w h a t co n stitu tes  “sim ilar  
c ir cu m sta n ces” . In d eed  o ver  the h istory  o f  Procure IT  
th e w o rd in g  o f  th is c la u se  has ch a n g ed  in  rep eated  
attem pts to red efin e  w h a t it a c tu a lly  m eant.
I f  the c la u se  w a s  to  b e  rem o v ed , D T S A  so u g h t  
a ltern ative p ro v is io n s  that p ro v id ed  th em  w ith  co m fo r t  
that g o v ern m en t b u yers w o u ld  r e c e iv e  v a lu e  fo r  m o n e y  
under lo n g  term  su p p ly  arrangem ents. A c c o r d in g ly , the  
“b est p r ic e” c la u se  h as b een  rep laced  w ith  a c la u se  that 
p ro v id es  o b lig a tio n s  on  the IC T  su p p lier  under a p an e l 
agreem en t for p rod u cts to:
(a) u se  reaso n ab le  e ffo rts  to p ro v id e  p r ices  that 

represen t g o o d  v a lu e  for m o n e y  during th e term  o f  
a p an el agreem ent;

(b ) se e k  w a y s  to id en tify  n ew  or im p ro v ed  ch a n g es  to  
b u s in e ss  p r o c e sse s  to en a b le  prod u cts to b e  
p ro v id ed  at lo w er  co sts  and/or w ith  greater b en efits;  
and

(c )  su b m it to a r e v ie w  o f  th ese  o b lig a tio n s  on  an annual 
b asis .

In ad d ition , m ore sp e c if ic  p r ice  r e v ie w  m ech a n ism s  
(su ch  as b en ch m ark in g) ap p ly  w h ere  sp e c if ic  p roducts  
are p ro v id ed , e .g . te lec o m m u n ica tio n  serv ices .
Management Fee

T h e A H A  h as lo n g  m a in ta in ed  its o p p o sit io n  to the  
m a n a g em en t fee  as an u n n e cessa ry  c o st  im p o s itio n  on  
th e in dustry, but w a s  u n a b le  to p ersu ad e D S T A  to 
re m o v e  th is  im p ost, as th e m a n a g em en t fe e  is  a fe e  that 
ap p lie s  s im ila r ly  under oth er con tracts for o th er g o o d s  
and se r v ic e s , n o t ju st  IC T  p rod u cts and serv ic es . T h is  
fe e  is  curren tly  2 .5%  p lu s  G S T  and is  p a y a b le  b y  th e IC T  
su p p lier  on  the v a lu e  o f  a ll in v o ic e s  in  resp ect o f  
p rod u cts or serv ic es  that are th e su b ject to , or are d ee m ed  
to b e  su b ject to . a P rocure IT arrangem ent. S tran gely , 
the IC T  su p p lier  is  n o t p erm itted  to  sep arately  id en tify  
th is m a n a g em en t fe e  on  its in v o ic e s  to the A g e n c ie s  or 
oth er P rocure IT u sers , e v e n  th ou gh  th e m a n a g em en t fee  
is  p u b lic  k n o w le d g e  and part o f  N S W  p rocu rem en t  
p o lic y .
N o tw ith sta n d in g  the co n tin u ed  u se  o f  the m a n a g em en t  
fe e , there h a v e  b een  a n u m b er o f  k e y  ch a n g es  to  the  
c la u se s  that c la r ify  th e situ a tio n s w h en  a m a n a g em en t fee  
is p ay ab le.
T h ese  ch a n g es  in clu d e:
(a) a r e v ise d  d ee m in g  p ro v is io n  that adds clarity  to  the  

id en tity  o f  go v ern m en t cu sto m er  tran saction s that 
are su b ject to th e m a n a g em en t fee;

(b ) re v ise d  c la u se s  co n cer n in g  the t im in g  o f  p a y m en ts, 
c la r ify in g  that p a y m en ts  are d u e b a sed  on  paid  
in v o ic e s  (w ith  cred its for  re fu n d s/reb ates  e tc ) rather 
than on  issu ed  in v o ices ;

(c )  n o req uirem ent for an IC T  su p p lier  to  p ro v id e  a 
Statutory D ec la ra tio n  w h ere  its m o n th ly  sa le s  report 
sh o w s  a ‘n il return’; and

(d ) th e a b ility  to agree that th e lia b ility  to  p a y  the 
m a n a g em en t fe e  rests w ith  a re se ller  o f  
p ro d u cts /serv ices , w h ere  th e  rese ller  acts as the  
leg a l agen t o f  th e IC T  su p p lier  and su p p lies  the  
p ro d u cts and se r v ic e s  d irectly  to the cu stom er .

In ad d ition , N S W  P rocu rem en t w il l  m ain ta in  a w e b site  
o f  a ll th e en tities  (o th er than th e prim ary g o v ern m en t  
D ep artm en ts and A g e n c ie s )  that are e lig ib le  to  u se  ea ch  
o f  the p a n e l arrangem ents that are issu e d  u n der Procure  
IT con tracts (and  so  g iv e  r ise  to  the IC T  su p p lier ’s 
lia b ility  to p a y  the m a n a g em en t fe e ) . T h e current list o f  
D ep artm en ts and A g e n c ie s  is  e x te n s iv e  (it runs into  
1,0 0 0 s  o f  en tities) and in c lu d es  m an y  org a n isa tio n s that 
m an y w o u ld  not e x p ec t to b e  in c lu d ed , su ch  as other  
State G ov ern m en ts, lo c a l co u n c ils , s c h o o ls , ch arities and  
n o t-fo r-p ro fit o rgan isa tion s. H o w ev e r , th is  list w ill  n o w  
n e e d  to  b e  d iv id ed  up  so  as to  re fle c t  w h ich  o f  th ese  
en tities  are e lig ib le  to  p u rch ase under ea ch  separate p an e l 
arrangem ent. It sh ou ld  b e  n o ted  that the State C ontracts  
C on trol B oard  has au th ority  to arrange for the su p p ly  o f  
IC T  p rod u cts and serv ic es  to a broad range o f  en tities , as
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d e fin e d  b y  th e Public Sector Employment and 
Management (Goods and Services) Regulation 2 0 1 0 .
T h e se  ch a n g es  w il l  en a b le  m u ch  b etter u n d ersta n d in g  o f  
th e  o b lig a tio n s , m ore  strea m lin ed  im p lem e n ta tio n  o f  the  
c la u se  and ea sier  co m p lia n ce  and  c o lle c t io n  p ro cesses , 
b en efitt in g  b o th  in d u stry  and N S W  G ov ern m en t.
Next Steps

T h e n e w  P rocure IT  con tract ca n n ot b e  u se d  w ith o u t the 
M o d u le s , and so  D S T A  is  in  th e p r o c e ss  o f  re v ie w in g  
and d isc u ss in g  the ch a n g es  to  th e  M o d u le s  as th is A rtic le  
g o e s  to  print. It is e x p e c te d  that th e r e v ise d  M o d u les  w ill  
b e  a g reed  w ith in  the n e x t  co u p le  o f  m on th s. T h e  
M o d u le s  w il l  a lso  re fle c t  th e N IC T C  F ram ew ork , both  in  
term s o f  th e seq u e n c in g  o f  the c la u se s  and the u se  o f  
d e fin e d  term s, and so  w il l  b e  a re -w rite  o f  th e ex itin g  
M o d u le s . T h ey  are ex p e c te d  to  ad d ress th e r e se lle r ’s 
b u s in e ss  m o d e l in  th e su p p ly  o f  h ardw are, so ftw a re  and  
se r v ic e , as w e l l  as o th er b u s in e ss  m o d e ls  su ch  as 
su b scrip tio n  lic e n s in g , so ftw a re  as a se r v ic e  and open  
so u rce  lice n sin g .
Summary

T h e n e w  P rocure IT  sh o u ld  b e  a breath  o f  fresh  air to  
b o th  industry and g o v ern m e n t b u yers a lik e , su b stan tia lly  
red u cin g  the tim e and c o st  in v o lv e d  in  N S W  gov ern m en t  
p ro cu rem en t o f  IC T  prod u cts and se r v ic e s . T h e adoption  
o f  a n e w  IP p o lic y , the im p lem en tatio n  o f  a standard  
d efa u lt p o s it io n  on  th e su p p lier ’s lia b ility , m o re  rea listic  
in su ran ce  req u irem en ts, to g eth er  w ith  a c learer se t  o f  
m o re  c o m m e rc ia lly  a c cep ta b le  o b lig a tio n s , p ro v id e  ICT  
su p p liers  w ith  s ig n if ic a n tly  in crea sed  in c e n tiv e  to  do  
b u s in e ss  in  N S W . N S W  G o v ern m e n t’s fu n d am en ta l 
p o lic y  sh ift tow a rd s c o -o p era tiv e  co n tractin g  w ith  the 
IC T  in d u stry  is  n o w  en sh r in ed  in  P rocure IT  v 3 .0 . B oth  
th e  A I1A  and N S W  G o v ern m en t in ten d  to  m o n ito r  the 
u se  and  b e n e fits  that c o m e  from  the n e w  P rocure IT  
co n tract to en su re that th e ex p e c te d  b e n e fits  are realised .
I lo o k  forw ard  to  rep ortin g  the o u tc o m e s  o f  th o se  
r e v ie w s  as th ey  b e c o m e  av a ila b le .

1 N SW  Government, Department of Services, Technology and 
Administration website, “People First: The N SW  Government 
ICT Strategy” , www .gcio.nsw.gov.au/people-flrsi-the-nsw-
govemment-ict-straie^v
2 AHA is the Australian Information Industry Association, the 
leading ICT industry association in Australia, representing 
more than 40 0  companies from major international ICT 
suppliers to local SMEs. www.aiia.com.au

3 N SW  Department o f Services, Technology and 
Administration.

4 Procure IT version 2 .1 .3 . This is the current NSW  
Government standard contract for the purchase of ICT products 
and services, such as hardware, software, maintenance and 
support, professional services, project management services, 
change management services, recruitment services, data 
management services, managed services, systems integration, 
web services and telecommunications services. The recently 
negotiated version is version 3.0.

5 DSTA presentation at the launch of Procure IT on 21 
February 2011.

6 AHA estimates provided to DSTA in February 2011.

7 Eligible Customers was defined in Procure IT v 2.1.3 to 
include a wide range of Agencies, Departments, Statutory 
Corporations, and other entities that exercised government 
functions (in NSW  and in other States, Territories and Federal 
Government), as well as other bodies who are not-for-profit 
entities.

8 The panel agreement terms and conditions are now known as 
the Head Agreement, which is Part 1 of the Procure IT 
Framework.

9 The transaction specific terms and conditions are now known 
as the Customer Contract, which is Part 2 of the Procure IT 
Framework.

10 This NICTC Framework was agreed between 
representatives of NSW , Victoria, South Australia, Western 
Australia, Queensland and the Federal Government and the 
AIIA in August 2007  working through the Australasian 
Construction and Procurement Council (representing the 
Ministers for Procurement for each the States, Territories and 
the Australian Government). Details of the Charter can be 
obtained from Jane Montgomery-Hribar, Executive Director, 
Australasian Procurement and Construction Council, PO Box  
106, Deakin West ACT 2600.
11 A Division of the Government Service is defined under the 
Public Sector Employment and Management Act 2002 (N SW ), 
a NSW  Public Sector Service is defined under the Public 
Sector Employment and Management Act 2002  (NSW ), a N SW  
Government Agency is defined in the Interpretation Act 1987  
(NSW ), and a Public Health Organisation is defined under the 
Health Services Act 1997 (NSW).

12 Based on a 2010 review of all published ICT cases in 
Australia over the past 7 years, conducted by Holding Redlich 
Lawyers. AIIA presented this review to DSTA during the 
negotiations on Procure IT.

13 The Modules are in Part 4 of the Procure IT Framework.
Each Module provides the terms and conditions that are 
specific to the particular product or service. For example 
Module 1 Hardware Acquisition and Installation provides for 
the terms and conditions relating to the supply of the Hardware, 
passing of title and risk, hardware warranty, installation etc.

14 See for example GITC v 2, Part 2, clause 6, which was the 
standard government contract in NSW  and other States for 
many years. A variation of this clause still exists in 
Queensland’s standard ICT contract, GITC v 5.

Disclaimer: This article includes generalised information as to the content and meaning of certain clauses in 
Procure IT. In many cases specific exceptions, qualifications or alternate positions have been excluded from 
this article in order to keep it to a reasonable length. It should not be relied on, nor interpreted as definitive or 
complete. It is not legal advice. Specific professional legal advice should always be sought to reflect the 
specific circumstances that apply to specific situations. Pym’s Technology Lawyers would be pleased to provide 
such advice.
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