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Abstract
A major challenge confronting educators throughout the world is maintaining safe learning 
environments for students. When difficulties arise in the area of what is commonly referred to 
as negligence, school officials may face years of lengthy, and costly, litigation. In light of their 
shared British common law system of law, this article reviews the law of negligence in Australia, 
the United States, and Canada. After examining the elements of negligence in all three of these 
Nations, the article offers a brief analysis of the similarities with regard to how negligence applies 
in the three countries. 

Introduction
A major challenge confronting educators throughout the world is maintaining safe learning 
environments for students. When difficulties arise in the area of what is commonly referred to as 
negligence, school officials may face years of lengthy, and costly, litigation. Moreover, although 
school officials tend to avoid liability in all but the most serious cases, having to deal with the 
legal system and related frustrations can have a significant impact on the operation of schools. 

In light of their shared British common law system of law, this article reviews the law 
of negligence in Australia, the United States, and Canada. After examining the elements of 
negligence in all three of these Nations, the article offers a brief analysis of the similarities with 
regard to how negligence applies in the three countries. 

Australia
The Elements of Negligence
In Australian, a plaintiff must satisfy three elements in order to succeed in an action for 
negligence: duty, breach and damage. The third element, damage, is sometimes expanded into 
three elements, damage, causation and remoteness1 although, in this article, it is treated as one, 
with causation and remoteness comprising its sub-elements. In order to be liable in negligence, 
therefore, a defendant must be shown to have owed a duty of care, to have breached that duty, and 
that damage was caused by the breach that was not too remote. Each and every element must be 
established in order to succeed in an action for negligence.

In the case of teachers and school authorities, the general law applies with equal vigour, 
although there are some specific issues that relate solely to their position. As such, this section 
of the article canvasses the three elements of negligence as they apply to school authorities and 
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teachers. To the elements of duty, breach and damage must be added the role of defences available 
to a defendant. The primary defences in schools are contributory negligence and volenti non fit 
injuria or assumption of risk. Insofar as defences are pleaded by a defendant, they are not, strictly 
speaking, elements of the tort.

Duty of Care
In a negligence claim involving personal injury or property damage, there is typically no pre-
existing relationship between a plaintiff and defendant. However, Australian common law, by 
virtue of the injury suffered, retrospectively imposes on defendants a duty to take reasonable care 
to ensure that others, such as a plaintiff, are not injured by their acts or omissions. The classic 
statement of the general duty of care in relation to personal injury or property damage is found in 
Donoghue v Stevenson, a decision of the English House of Lords, in which Lord Atkin enunciated 
his ‘neighbour test’:

 ... there must be, and is, some general conception of relations giving rise 
to a duty of care, of which the particular cases found in the books are but 
instances ... The rule that you are to love your neighbour becomes in law, 
you must not injure your neighbour; and the lawyer’s question, Who is my 
neighbour? receives a restricted reply. You must take reasonable care to avoid 
acts or omissions which you can reasonably foresee would be likely to injure 
your neighbour. Who, then, in law is my neighbour? The answer seems to 
be--persons who are so closely and directly affected by my act that I ought 
reasonably to have them in contemplation as being so affected when I am 
directing my mind to the acts or omissions which are called in question.2

This statement of the law, still recognised as seminal concerning the general duty of care for 
personal injury or property damage in Anglo-Australian law, has undergone much refinement 
since it was written.3 That need not concern us here; for our purposes, Lord Atkin simply states 
the fact that a general duty of care exists for personal injury or property damage caused by any 
person. Every teacher and school authority clearly owes this duty to all others to take reasonable 
care to ensure that their acts or omissions do not cause reasonably foreseeable injury to others.

In addition to the general duty to take care against harming others, there is a pre-existing 
specific duty relationship that exists between teachers and their pupils.4 This duty, which 
supersedes the general duty for personal injury or property damage, is known as an ‘existing 
relationship of dependancy’, which imposes a positive duty to act, to provide physical protection 
or to control others,5and thus liability for an omission.6 Chief Justice Winneke of the Full Court of 
the Supreme Court of Victoria stated the rationale for the duty between teachers and pupils as: 

 ... the need of a child of immature age for protection against the conduct of 
others, or indeed of himself, which may cause him injury coupled with the fact 
that, during school hours the child is beyond the control and protection of his 
parent and is placed under the control of the schoolmaster who is in a position 
to exercise authority over him and afford him, in the exercise of reasonable 
care, protection from injury ...7

This existing relationship of dependancy has a broad scope: it does not end with teachers, 
but also extends to school authorities.8 Thus, in Watson v Haines9 the New South Wales Supreme 
Court held that the State of New South Wales, Department of Education, but no individual 
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teacher, was directly liable for failing to provide appropriate neck strengthening exercises to 
ensure the safety of boys with long thin necks playing hooker in school football. The plaintiff was 
such a boy, and was rendered a quadriplegic after sustaining a neck injury while playing hooker 
in a rugby scrum.

That said, the duty owed by a teacher or school authority requires not that they insure 
against all harm but rather, only that they take reasonable care to protect pupils from reasonably 
foreseeable risks of injury. In Kretschmar v The State of Queensland, for instance, the Full Court 
of the Supreme Court of Queensland made the point that ‘... where the physical or intellectual 
capacity of the child is such as to enlarge the risk, then the school and the supervising teacher 
must take the appropriate precautions’.10 In other words, when the foreseeable risks are greater 
the duty expands to cover them.

Duty applies to positive acts which cause injury as well as to omissions which, if action had 
been taken, injury might have been prevented. The fact is that many such injuries are the result 
of a failure to take steps to exercise proper supervision as required by the circumstances.11 In 
Geyer v Downs,12 for instance, the plaintiff alleged that there was inadequate supervision of the 
playground before the daily school routine began. Or, in Commonwealth v Introvigne,13 Murphy 
J found that the plaintiff’s injuries, which occurred when part of a flagpole from which he had 
been swinging collapsed on him, were caused by an inadequate system of supervision, which 
failed to provide for sufficient staff to exercise proper supervision over the playground as well as 
a failure to ensure that the system was carried out. And in Shaw v Commonwealth of Australia14 
injury occurred through failure of teachers to exercise reasonable supervision of pupils who were 
using a trampoline.

The duty to take reasonable care to protect pupils from reasonably foreseeable risks of injury 
exists at least while they are on school premises15 during school hours.16 It may even extend to 
injuries caused during school hours but which take place beyond school premises, such as those 
on a school outing.17 Most importantly, perhaps, in Angelo Lepore v State of New South Wales18 
the court held that a school authority’s duty to take reasonable care to ensure the safety of a pupil 
extends to protecting the pupil from physical or sexual abuse at the hands of an employee teacher 
where due care would have avoided it.

Breach of Duty
Once it is established that a duty exists on the facts, it is established in school cases simply by 
demonstrating that a plaintiff was a pupil of the school authority in question, it must be established 
that the duty was breached. In Australian law, the question of breach is always established by first 
determining the standard of care which the duty imposes and then asking whether the defendant 
met that standard.

The standard is established by asking ‘what would the reasonable person have done in the 
defendant’s circumstances?’ This exercise requires a court to compare what a defendant actually 
did with what the fictional reasonable teacher or school authority would have done in those same 
circumstances. This question, which has as its aim the imposition upon the defendant of a legal, 
objective, standard of conduct, is answered by recourse to the ‘calculus of negligence’. The 
calculus establishes the standard, which is then compared to the actual conduct of the defendant.

In Wyong Shire Council v Shirt,19 Mason J enunciated the calculus of negligence. He 
explained that in considering the response of the reasonable person to a given risk, a trier of fact 
would need to consider ‘the magnitude of the risk and the degree of probability of its occurrence, 
along with the expense, difficulty and inconvenience in taking alleviating action and any other 
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conflicting responsibilities the defendant may have’.20 The court, in order to set the standard of 
care, must balance these factors, and in so doing, it determines the way in which the reasonable 
person would have acted in the circumstances. If, for instance, there is a greater likelihood of 
harm, or there is a risk of serious injury associated with a given situation, then the standard 
required of the reasonable person also increases. Thus, if the risk is very great, but the cost of 
prevention low, then it is normally considered to be the case that the reasonable person would 
incur the cost to prevent the risk.21 But in the extreme case, a risk of serious injury may be so 
great that any practical precautions are impossible, in which case the only course open to the 
reasonable person may be to cease the activity altogether.22

Having balanced the elements enunciated in Wyong, the court came up with the standard 
of care. While this process strives for objectivity, true objectivity is never possible in matters 
involving a court’s discretion, no matter how much the law pays lip service to objectivity. Yet 
notwithstanding its attempt at objectivity, the law itself allows, in certain instances, a level of 
subjectivity to creep into the process of determining the standard of care. Thus, in some cases, it 
may be possible to demonstrate that a defendant’s actual knowledge, skill, reasonable anticipation, 
the circumstances of a plaintiff, or foreseeable negligence by the latter or even third parties may 
be taken into account by a court in determining the standard of care.23 Two such circumstances 
are prominent in the school context.

First, since schools are obviously rife with the potential for negligence on the part of other 
pupils, knowledge of this may be taken into account in setting the standard. Consider Trustees of 
the Roman Catholic Church for the Diocese of Bathurst v Koffman,24 in which a primary school 
student suffered a severe injury to his eye when high school students from another school threw 
rocks and sticks at him while he was climbing a tree at a bus stop after school. He was not outside 
his school, although the injury occurred shortly after school hours and he was on his way home 
from school. The New South Wales Court of Appeal found that in the circumstances, a reasonable 
person would have provided the supervision necessary to prevent this injury. Thus, the court 
decided that the school board breached its duty in failing to provide such supervision. At the same 
time, the court emphasised that taking into account any subjective factor depends always on the 
circumstances; whether the obligation of the school authority or teacher to do things for the safety 
of a pupil depends upon the circumstances, which include the time, place and anything else in 
relation to which it might be suggested that precautions should be taken, such as the actions of 
other pupils, even those not students of the plaintiff’s school.

A second significant circumstance that may expand the precautions that a reasonable teacher 
or school authority would take is that of a student who has a physical or intellectual incapacity.25 In 
such a case, a court may take into account a defendant’s actual knowledge and the circumstances 
of a plaintiff in determining the standard.

Damage: Causation and Remoteness
It is not enough for a plaintiff to establish that he or she was owed a duty of care and that was 
breached by a defendant’s negligence. A plaintiff must also demonstrate that there was damage 
which was caused by and was not too remote from the defendant’s negligence. In the school 
context, damage usually comes in the form of personal injury, and less frequently property 
damage. Let us consider the two sub-elements of damage, causation and remoteness, in turn.

Causation
A plaintiff’s cause of action in negligence will succeed only if it can be proved, on the balance of 
probabilities, that a defendant’s negligence caused the plaintiff’s damage or injury.26 The ultimate 
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onus of proof always rests on the plaintiff to make this causal connection. Causation can be 
further divided into two parts: factual causation and attributive causation.

The factual sub-element of causation does not ask the question ‘what was the cause?’, but 
rather ‘was the defendant’s act the (or a) cause?’27 Very often, in personal injury cases, unless a 
defendant actually raises some evidence in relation to the factual connection, this question will be 
resolved, silently, in the plaintiff’s favour. For a very long time Australian law used the ‘but for’ 
test as the touchstone of proving the causal connection between the defendant’s negligence and 
a plaintiff’s damage: would the plaintiff have suffered the injuries or damage complained of ‘but 
for’ the defendant’s negligence. For a number of reasons, none of which need be addressed here, 
this test produced problems. As such, more recently, the High Court has rejected the ‘but for’ test 
and replaced it with the ‘common sense test’.28 This test posits that common sense must be used 
in assessing the issue of factual causation, especially where there is more than one causal factor 
that may have contributed to the injury.

In Trustees of the Roman Catholic Church for the Diocese of Bathurst v Koffman,29 for 
instance, the court found a causal connection between the failure to properly supervise pupils, 
including the plaintiff and the injury to the plaintiff’s eye. This causal connection existed as a 
matter of common sense despite the other factors also operated to produce the injury, such as 
the involvement of high school students from other schools, the fact that the incident took place 
off school premises and that it was, technically, outside of school hours. Attributive causation, 
on the other hand, is principally concerned with those instances in which there are a number 
of surrounding circumstances that have also contributed to a plaintiff’s injury and must be 
determined, as a matter of law, as whether a defendant’s negligence was one of the factors that 
actually contributed to the injury or damage. This sub-element is most important because it 
allows a court to determine whether a plaintiff’s loss is attributed to the defendant.30

To illustrate the focus of attributive causation, consider this scenario: a pupil is injured 
playing rugby in a school match. It can be demonstrated that improper coaching led to the pupil 
carrying the ball in such a way that when contact is made with the ground, a neck injury may 
occur. The player suffers a neck injury while carrying the ball and making contact with the 
ground. The improper coaching is no doubt a contributing factor in the injury suffered by the 
player on the field. Factually, the causal connection is made. But, is the improper training also the 
cause of subsequent injuries suffered by the player as a result of further tackles immediately after 
contacting the ground, or more importantly, further injuries suffered much later as a result of a 
doctor’s negligent treatment? Such questions are the province of attributive causation.

B. Remoteness of Damage
In the vernacular of Australian negligence law, a defendant is only liable for those injuries 
suffered by a plaintiff which are caused by the former’s negligence and are not too remote. The 
test of remoteness is foreseeability of consequences.31 How is the test applied? Quite simply: a 
defendant is only responsible for foreseeable, not direct, consequences, which has been taken to 
mean those consequences which a reasonable person would describe as ‘real’ (even if ‘remote’) 
rather than ‘far-fetched’.32 What must be foreseeable is injury or damage which is of the same 
type or kind as that suffered,33 rather than the exact extent34 or manner of occurrence35 of the 
injury suffered. The courts take a broad approach to the question of remoteness and the type or 
kind of injury.36 Hence, in the example of the rugby player, if the foreseeable type of injury was to 
the neck, and a neck injury occurs, it matters not that the injury was suffered by way of contacting 
the ground after a tackle or in making a try, nor that the foreseeable injury was neck strain and the 
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injury suffered was a broken neck. The defendant is liable for the neck injuries suffered in each 
of these scenarios.

Defenses
Once a plaintiff has established each of the elements of negligence, he or she is entitled to be 
compensated for the injury or damage. Still, having been found to have committed negligence 
for which the law will allow recovery, the defendant may raise one or more defenses which allow 
an evasion of liability, either fully or partially, for the negligence which caused the injury or 
damage. The two main defenses available to any defendant in an Australian negligence claim are 
contributory negligence and volenti non fit injuria or assumption of risk.37

Before turning to the two defenses, it is important to make an important point about Australian 
law in this regard. While many Australian schools are state funded and thus potential branches of 
the government, or the Crown, there is no defense of Crown immunity that protects schools, or 
the Crown generally, from liability in a negligence or any other tort suit. It was once the law that 
the Crown enjoyed immunity from being named as a party to a lawsuit in one of its own courts, 
thus protecting its entities, such as schools, from liability in tort. In contemporary Australian law, 
legislation ensures that the Crown in right of the Commonwealth,38 the States,39 and the internal 
territories40 are subject to the same liabilities in tort as any other legal person. Thus, not only are 
teachers and school authorities personally liable for their negligence, but a school authority, state 
or private, generally may also be liable by way of vicarious liability.41

A. Contributory Negligence
Contributory negligence is not, properly speaking, a defence. It is, rather, a means of reducing 
the damages payable by the defendant to a plaintiff for injury or damage suffered by the former 
as a result of the latter’s negligence. It operates when a plaintiff has failed to take reasonable 
precautions against foreseeable risks of injury. Unlike the tort of negligence, it is a failure to take 
care in relation to one’s own safety rather than a beach of duty.42 This in no way excuses what 
was done by a defendant; it merely recognises that it would be unfair to hold a defendant fully 
liable for the loss suffered by a plaintiff, when the latter was also in some way responsible for the 
injury suffered. Nonetheless, contributory negligence is always dealt with by the law of torts as 
though it were a defence.

The concept of contributory negligence, and its ameliorating effect on damages, stems from 
the possibility of multiple causation. When there is more than one cause of an injury or damage, 
and when those causes may be defendant- and plaintiff-initiated, it would be unjust to single only 
one of those causes out as being the operative cause. As to establishing liability, this is the work 
of causation, which can and does recognise more than one cause as being relevant to the injury or 
damage suffered. If that is the case with liability, then it should also be relevant in the assessment 
of damages, and that is the work of contributory negligence.

The operation of contributory negligence in a negligence claim has a long and complex 
history, none of which is relevant here.43 In contemporary Australian law, its operation is very 
simple. Every State and Territory has enacted ‘apportionment legislation’ which allows the 
court to apportion damages based upon the contributory negligence of the plaintiff, whether the 
plaintiff was 1 per cent or 99 per cent to blame. The relevant provision of most State and Territory 
legislation typically reads: ‘damages shall be reduced to such extent as the court thinks just and 
equitable having regard to the claimant’s share in the responsibility for the damage’.44 A defendant 
must plead and prove the following elements before the defence of contributory negligence will 
operate to apportion damages: (i) that the injury was within the general class of perils to which 
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the plaintiff was exposed by her or his own negligent conduct; (ii) that the plaintiff’s negligence 
contributed to the injury or damage suffered; and (iii) that the plaintiff fell below the standard of 
care which was expected of a reasonable person in the plaintiff’s circumstances.45 It is in relation 
to this final element that the school context raises an interesting difference from the standard 
negligence claim.

Most school negligence claims, obviously, involve a young plaintiff. The question that 
arises is whether a young plaintiff must be expected to exercise the same care that an adult might 
in relation to their safety. While there is no doubt that even a very young child is capable of 
contributory negligence, in Australia, age is a factor which is taken into account in determining 
whether the standard has been met. Aside from age, though, the same objective approach is used to 
set the standard of care for the plaintiff as is used for the defendant. In practical terms this means 
that a child is expected to demonstrate that degree of care for its own safety as could reasonably 
be expected of a child of similar age, intelligence and experience.46 In Shaw v Commonwealth of 
Australia,47 for instance, the Northern Territory Supreme Court held that, in the circumstances, 
the defendant had not proved that the plaintiff was guilty of contributory negligence in using a 
trampoline. The court held that the plaintiff had exercised in the circumstances the care for her 
own safety reasonably to be expected of a child of her age, intelligence and experience with 
trampolines.

B. Volenti Non Fit Injuria or Assumption of Risk
Volenti non fit injuria or assumption of risk is a complete defence to an action in negligence. 
Where this is made out, it exonerates a defendant from any liability which might otherwise 
have been ascribed due to the negligence. Yet, because it is a complete defence, the courts 
have restricted its scope quite dramatically so that contributory negligence is used much more 
frequently in order to allow the plaintiff some recovery in damages. Thus, while contributory 
negligence applies where a plaintiff ought to have known of the risk but was not actually aware 
of it, assumption only applies if the plaintiff actually knew of the risk.48

It is, therefore, the notion of ‘actual knowledge’ on which the success of this defence 
turns, and it is in relation to this that the courts have most restricted its operation. A defendant 
is required to demonstrate that the plaintiff both knew the facts constituting the danger49 and 
fully appreciated the danger inherent in them.50 Moreover, it must be shown that the plaintiff not 
only had this knowledge, but freely accepted the very risk which eventuated.51 In other words, a 
plaintiff must essentially exonerate the defendant in advance for the injury or damage which was 
suffered.52 Thus, in the case of the rugby playing student, the risk must have been known to the 
plaintiff and there must have been a free acceptance of that risk in advance for this defence to 
protect the teachers or school authority.

The United States
A major challenge confronting educators, whether teachers or administrators, in public or non-
public schools, regardless of where they work, is how to maintain a safe learning environment 
for students. Whether students are sitting in class, playing in a school yard, or participating in 
extracurricular activities, educators run the risk of liability for injuries suffered by children if 
they breach their legal duty to protect the youngsters in their care from unreasonable risks of 
harm. The virtual impossibility of insulating educators and their school systems from all liability 
notwithstanding, especially in the highly litigious atmosphere that pervades much of the United 
States, awareness of the principles constituting the legal duty to supervise students properly 
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and the defenses to the tort of negligence can go a long way toward protecting a school and its 
personnel. In order to provide professionals in jurisdictions other than the United States with a 
basic understanding of the legal responsibilities that American educators face when supervising 
students, this paper is divided into two major sections. The first part provides an overview of the 
elements of negligence that an injured party must be able to prove in order to hold an educator or 
school system legally accountable. The second section reviews the basic defenses to negligence: 
immunity, comparative/ contributory negligence, and assumption of risk.

Elements of Negligence
The four elements of negligence are duty and the related principle of foreseeability, breach, 
injury, and causation. Insofar as liability often depend upon the facts in a given situation, when a 
mishap occurs it is imperative that educators recognise how crucial it is to record all of the events 
that took place as quickly as possible. If, and when, an accident does take place, administrators 
should do all that they can to ensure that any and all staff members involved in the incident file 
an accident report before leaving school that day. Given the fact-specific nature of negligence, 
the practice of filling a report out immediately cannot be over stressed before entering into a 
substantive discussion of the topic because doing so can ensure that the events are still fresh in 
an individual’s mind and can be recorded more accurately. The contents of an accident report, 
even though not always dispositive, can play a major role in determining a liability for an injury 
since they can assist in demonstrating that school officials acted reasonably in response to the 
incident.

Duty
An old adage in the law of negligence maintains ‘no relationship, no duty’. In other words, unless 
one person has a legal relationship to another (and moral considerations aside), there is no legal 
duty to help a stranger. As such, it is important to recognise that an educator who is acting within 
the scope of his or her duties whether in the classroom, at another school in the system, or out of 
the building or district at a professional development workshop, or as part of an extracurricular 
activity has a duty to assist all children in the group even if the individual teacher does not know 
a particular child personally. This duty arises based on the educator’s legal relationship with the 
school district as a whole and is not limited to children (or others) from the building where the 
teacher works. For example, a kindergarten teacher who is in the district’s high school on official 
business cannot walk by an otherwise empty classroom where two large high school students 
are fighting and be thankful that he or she does not teach at that level. As is explored below, the 
teacher has a duty to do something.

Once the law recognises the existence of a legal relationship, an educator has the duty to 
anticipate reasonably foreseeable injuries or risks and take reasonable steps to try to protect 
students from harm.53 A case from Maryland, reached an interesting result on the issue of duty 
where a sixteen-year-old female high school football player suffered a ruptured spleen and other 
internal injuries when she was tackled cleanly by a player from the other team at a practice 
scrimmage.54 An appellate court expressed its concern over the seriousness of the young woman’s 
injuries but affirmed that the board did not have a duty to warn the student or her mother of the 
obvious risks posed by her voluntary participation in interscholastic football because the risk of 
injury was normal and obvious.

A highly flexible concept that varies based on the age and physical condition of students as 
well as the degree of danger inherent in a situation, this duty does not expect teachers to foresee 
all harm that might befall children. Rather, educators are responsible for only those mishaps that 
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can reasonably be anticipated or of which they are actually aware. In one case from New York, 
the parents of a sixth grader who was injured when a classmate pulled his chair out from under 
him as he went to sit down unsuccessfully sued the school system.55 The court ruled that since 
the educators involved had no reason to expect that the second student would pull the chair away, 
this was an injury that the school could not have realistically anticipated or prevented. However, 
if the student who pulled the chair out had done so previously, or others had already done so 
on other occasions, then the school system would have been on notice and may have been held 
accountable. Aware of the possible risk of injury, many school systems have moved away from 
individual chairs in cafeterias and have purchased tables with fold up seating that is attached to 
the body of the table. 

In light of the move toward the full inclusion of students with disabilities, educators should 
be aware that the courts typically have imposed a higher duty of care on teachers of children with 
special needs. For example, if a child is wheelchair bound, then teachers and librarians will have 
to make sure that books and other objects are placed within a child’s reach. Educators, therefore, 
should be especially vigilant to make school buildings more readily accessible to all students.56 
Thus, while foreseeability requires some thought, it should not impose any significant increase in 
the level of preparation that most educators already apply.

Breach
Two important considerations must be taken into account when inquiring into whether an 
educator has acted appropriately or has breached his or her duty of care. The first relates to how 
the educator, whether teacher, administrator, or other personnel, has performed, or not performed, 
his or her duty. More specifically, an educator can breach his duty in one of three ways. First, as 
in the example of the teacher who walked by a classroom where two students were fighting but 
did not stop, an educator can breach her duty by not acting when she has a duty to act (legally 
this is referred to as nonfeasance). Even though there is no obligation that a teacher place herself 
or others at risk of injury, the teacher had a responsibility to do something reasonable under the 
circumstances. At the very least, the teacher should not have kept walking down the hall but 
could have ordered the students to stop fighting, could have called for help, or could have sent 
for assistance. A second way of breaching a duty takes place when a teacher acts improperly or 
erroneously; this is known as misfeasance. As an alternative to the kindergarten teacher with little 
or no experience dealing with large students who were fighting, imagine a situation where a high 
school football coach was visiting an elementary school. If the coach happened upon two small 
second graders in the hallway who were arguing and started pushing them apart in the same way 
as he might separate two of his players, he risks liability for misfeasance. Admittedly, an educator 
can use reasonable force to defend himself or other from harm, but, under these circumstances, 
the coach should have used techniques better suited to dealing with second graders. Third, a 
teacher who acts with an illegal or improper motive that is beyond the scope of his employment 
has engaged in malfeasance and places himself at risk.

Unfortunately, malfeasance has reared its ugly head in the significant number cases of sexual 
harassment and or abuse of students by school personnel that have been litigated in recent years. 
Educator misbehavior of this type can also be considered an intentional tort against the student (or 
other individual) and negligent supervision on the part of the school system if it had knowledge 
of the teacher’s behavior and failed to take corrective action.57

The second major consideration under breach is the appropriate standard of care that 
educators must follow. In determining whether an individual has applied the correct degree of 
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care, the courts have adopted a standard of reasonableness. A court typically will instruct the jury 
to consider an educator’s behavior in light of the legal fiction known as the reasonable person, 
also known as the reasonably prudent person. Although the courts have ordinarily stopped short of 
establishing a clear hierarchy, based on education and years of experience working with children, 
a reasonable teacher is likely to be held to a higher standard of care than a reasonable person but 
not to the same level as a reasonable parent. That is, the courts have tried to create an objective 
standard that holds a teacher accountable to perform at the same level of care that a reasonably 
prudent professional of similar education and background would or should have acted. This 
degree of care is ordinarily based on the equivalent age, training, education, experience, maturity, 
and other relevant characteristics for an educator. Under this standard, a first year teacher may not 
be held to the same level of expertise as a colleague with ten years of experience.

Deciding which standard applies in a school setting was illustrated as one of two major 
points in a well known case from New York.58 A star high school football player who was being 
considered for an athletic scholarship to college broke his neck while correctly executing a block 
and the coach appealed a jury verdict that found him liable for the student’s injury. The state’s 
high court reversed in favor of the coach when it found that he should not have been held to the 
same standard of care as a reasonably prudent parent. Instead, the court followed the general rule 
and held that since the student-athlete voluntarily participated in the game, the coach satisfied 
the less demanding ordinarily reasonable care standard. However, bearing in mind that the courts 
tend to impose a greater standard of care based on a child’s age and physical condition, a school 
system is typically expected to provide closer supervision for younger and disabled students.

Even where teachers have liability insurance, either as a benefit of membership in a 
professional association or through individual policies, to cover themselves for acts of negligence, 
most companies void the coverage of educators who act beyond the scope of their legal authority. 
Whether a school would be liable for a teacher’s malfeasance would hinge largely upon whether 
the educator’s actions were foreseeable. Certainly, an educator with a history of problems 
supervising students places a school system at greater risk of liability such that administrators 
should more closely critically evaluate such an individual.

Injury
In order for an aggrieved party to prevail,59 an injury must be one for which compensation can be 
awarded. This is especially crucial in light of the fact that most, if not all, attorneys who deal with 
the negligence work on a contingency fee basis. Put another way, an attorney who represents a 
client in a negligence suit gets paid, if at all, out of the proceeds of a jury award or a settlement 
agreement. Consequently, for, for example, a student who was running through a school cafeteria 
fell on milk that had been spilled on the cafeteria floor only moments earlier, three factors need 
to be examined at this point. The first question is whether the school had a duty to keep the floor 
safe and clean. Assuming the obvious, that the school had such a duty, the related question of 
foreseeability comes into play. For the sake of discussion (and this is a big assumption), assume 
that the school should have foreseen this incident and should have had it cleaned up immediately. 
Second, the issue of the school’s duty and possible breach must be answered. The third concern 
is the nature of the child’s injuries. If the child’s only ‘injury’ was a wet pair of pants, then it is 
highly unlikely that his claim will proceed. However, if the child broke his leg upon falling, then 
there is a greater likelihood that this may be deemed an injury for which compensation can be 
awarded.
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Causation
The final element in establishing liability for negligence is that school personnel must be the 
legal, or proximate cause, of the injury brought about by the breach. In other words, imagine a 
situation developing as a temporal sequence of events. The last person or persons in a chain of 
events who could have taken steps to prevent an injury from occurring is typically considered the 
legal cause.

To continue the example of the spilled milk, liability issues for the school and other personnel 
aside, consider a teacher who was standing at the entrance to the cafeteria and urged the student to 
run to get in line. If the student fell, then the teacher is likely to share in liability as the proximate 
cause of the child’s injury. Conversely, if the same teacher had warned the child and the youngster 
obeyed, took two steps, and again began to run, then unless the child is known for such behavior, 
then the teacher is not likely to be held accountable for the student’s injury.

Defenses
Even if an injured party has established that the elements of negligence are present, educators and 
school systems have three primary defenses available to limit or eliminate liability. The defenses 
recognise that even though schools are charged with the duty of caring for children, they cannot 
be held accountable for every conceivable harm that befalls students during the academic day.

Immunity
Perhaps the most frequently applied defense used by school systems has been governmental (also 
commonly referred to as statutory) immunity. Immunity is based on the common law principle, 
now supplemented widely by various statutes dealing with such aspects as recreational60 and 
discretionary function61 immunity laws that the government, in and through its various branches 
and departments such as school boards, cannot be liable for the tortious acts of its officers or 
employees. In recent years a growing number of jurisdictions have greatly reduced or eliminated 
the scope of both governmental and charitable immunity. 

Contributory/Comparative Negligence
Both contributory and comparative negligence are promised upon a person’s having played a part 
in causing his or her injury. These similar sounding defenses, which apply in an almost equal 
number of jurisdictions, produce very different results. Under contributory negligence, a party 
whose actions led to the cause of his or her injury is precluded from recovering for the harm.62 
Yet, bearing in mind that because many children are injured in accidents at school, the courts do 
not hold students to the same standard of care as adults. Rather, the courts take a child’s age and 
physical condition into account when a defense of comparative negligence is raised. As a general 
rule, courts have held that children under the age of seven are incapable of negligence concerning 
their own behavior while those over the age of fourteen may be accountable on a case by case 
basis. A case from Oklahoma illustrated the special problems posed by children between the 
ages of seven and fourteen.63 The mother of a ten-year old child who was struck in the eye while 
voluntarily participating in a game of field hockey appealed after a school district successfully 
asserted the defense of contributory negligence. The court concluded that the child was not 
capable of contributory negligence by playing field hockey unless he appreciated the danger that 
his borderline hemophilia presented. The case was remanded for trial and there are no further 
recorded references to its outcome.

In recent years a growing number of jurisdictions have moved toward comparative 
negligence wherein the court directs a jury to apportion fault between the parties. As such, an 
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injured party’s award may be reduced by the degree to which he or she played a part in causing 
the injury. An example of comparative negligence occurred in a case from New York City, where 
a jury found that a pedestrian who fractured his ankle upon tripping and falling on a depression on 
the sidewalk in front of a public school was forty percent at fault.64 The court affirmed that based 
on the pedestrian’s culpable conduct, the city was liable for only sixty percent of his damages 
award.

Assumption of Risk
Assumption of risk, which is also based on comparative fault, can reduce an injured party’s 
recovery in proportion to the degree to which his or her culpable conduct contributed to an 
accident if one voluntarily exposed himself or herself to a known and appreciated risk of harm. 

Insofar as assumption of risk is a far-reaching defense in sports cases, it is worth considering 
its application in specific examples. For example, an appellate court in New York affirmed that a 
cheerleader who was injured during practice could not recover from her school board since she 
assumed the risks of her sport and was practicing voluntarily under the supervision of her coach.65 
Another appellate court in New York agreed that a board could not be liable for injuries that an 
experienced high school varsity softball player sustained when she collided with a chain link 
fencing while chasing a fly ball.66 The court acknowledged that since the player fully assumed 
and appreciated the risks inherent in playing softball, and the condition of the fence was open 
and obvious, there was no issue as to whether the fence unreasonably increased her risk of injury. 
Other courts reached similar results in such sports as baseball,67 basketball,68 gymnastics,69 
swimming,70 and wrestling.71

Canada
Insofar as Canada, Australia, and the United States share a common law heritage by virtue of their 
British colonial origins, it is not surprising that areas of the law governed more by case law than 
statute, such as tort liability, negligence in particular, presents considerable similarities across the 
three countries. In Canada, save in Quebec whose civil law is largely codified according to its 
own jurisprudential antecedents, namely, the Code Napoléon, the law of negligence is essentially 
composed of a matrix of court decisions. This is not to say that no provincial legislation has 
been enacted touching issues of liability for negligence. In fact, provincial statutes routinely 
govern related matters of limitation periods, joint liability, and occupiers’ liability, to name a 
few, as well as providing duties that sometimes inform the application of both the duty of care 
and standard of care. While there is no general doctrine of sovereign immunity in Canada, some 
provincial legislation also insulates school boards against liability for certain kinds of claims. 
Saskatchewan’s, for example, precludes claims against teachers and boards for alleged injury 
arising out of innovative practice, and Ontario legislation bars claims based solely on allegedly 
negligent board policies. Other than that, Canadian negligence jurisprudence generally does not 
view breach of statutory duty as particularly significant, no damages normally flow from such a 
breach in the absence of explicit statutory language to that effect, something that is rarely seen.72

This section of the article discusses the law of negligence as applied to schooling in Canada, 
paying most attention to the usual tort headings of duty of care, standard of care, and breach of 
duty, as well as the defences commonly associated with school negligence cases: volenti non fit 
injuria (voluntary assumption of risk) and contributory negligence. Some attention will also be 
paid to vicarious liability of school boards for their employees’ wrongdoing.73
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Duty of Care

In General
As has been well explained by now, an action in negligence invariably involves sacral components: 
the existence of a duty of care recognised by law; breach of this duty of care by failure to act in 
accordance with the required standard of care; injury caused in fact by the breach, and which is 
not too remote to warrant compensation

The existence of a legal duty of care owed by educators to their students has not been much 
of an issue in Canadian law for more than a century, ever since Lord Esher’s celebrated dictum in 
Williams v. Eady (Williams).74 In Williams, a schoolmaster was liable to a student who was injured 
by the explosion of a bottle of phosphorus he had clandestinely retrieved from a cupboard. That 
school authorities would be held to a duty of care toward their charges is hardly a remarkable 
application of the ‘good neighbour principle’ stated in Donoghue v. Stevenson:

 You must take reasonable care to avoid acts or omissions which you can 
reasonably foresee would be likely to injure your neighbour. Who, then, in 
law is my neighbour? The answer seems to be–persons who are so closely 
and directly affected by my act that I ought reasonably to have them in 
contemplation as being so affected when I am directing my mind to the acts or 
omissions which are called in question.75 

Having arisen from the British common law doctrine of in loco parentis in an era when 
schooling was often carried out in residential settings, requiring that school masters, indeed, 
acted as surrogate parents, the modern teacher-student relationship is more a creature of teachers’ 
statutory role as instructor, mentor, disciplinarian, and general supervisor. In either case, though, 
the close proximity of teachers and students for seven hours a day for some two hundred days 
a year, in a variety of contexts, easily satisfies the reasonable foreseeability test that forms the 
essence of the rule in Donoghue v. Stevenson. 

When and Where?
What is more difficult is discerning the spatial and temporal limits of educators’ duty of care. 
Absent a clear statutory definition of when and where teachers and school boards owe students a 
duty of care, courts are left to struggle with cases of injuries occurring on school premises, before 
or after school, and those occurring off school property.76

The common law surrounding liability for before and after-school accidents is, to say the 
least, uneven. Barrell,77 for one, argued that opening school grounds and buildings prior to the 
start of the official school day, as perhaps prescribed in a statute or regulation,78 should be viewed 
as a convenience and privilege afforded student and parents. As such, it would be unfair for courts 
to transform the privilege into a right by imposing on boards a legal duty of care toward early 
arrivers. Mays v. Essex County Council (Mays)79 is one case that supports Barrell’s argument. In 
Mays, the plaintiff student arrived at school before it was scheduled to open and split his head 
open while playing unsupervised in the yard. Although school did not open until 9:00 a.m. the 
playground was opened at 8:00 a.m. and students habitually congregated there at 8:30 a.m. The 
principal had notified parents that they should not send their children to school early because of 
the lack of supervision. The court found no liability under the circumstances. 

There are other ways of looking at the issue. If emphasis is placed on the acquiescence by 
a school authority in the practice of early arrival, then it seems reasonable enough to craft a rule 
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requiring the provision of reasonable supervision of the early arrivers, even before the start of the 
official school day.80 In a society where, more often than not, both parents work, and begin their 
jobs well before school starts, it is not an inapposite rule. A principal objection, though, is that 
liability for such supervision can be avoided simply by sending clear notice to parents that no 
supervision is provided prior to a certain time and that students must not arrive before then. If the 
parents persist in dropping children off before that time, it will be their fault, not the school’s—if 
any harm befalls them. While attractive on its face, this argument is hardly iron-clad. There is a 
common-law rule, dating back to 1933, that would preclude the school’s excusing, in whole or in 
part, its own negligence because of the contributory negligence of a parent.81

The courts have generally appeared to side with school authorities in cases involving injury 
after dismissal, even on school premises.82 An Ontario case83 found the school authorities not 
liable when a student’s eye was injured during a snowball fight in the school yard after school. 
The court held that it was the board’s policy that students leave the school premises after dismissal 
and it was the students’ duty to comply with the policy. The school’s supervisory duty was limited 
to patrolling the halls after school and to attending to the children who were waiting for school 
buses. The judge also noted that parents of students who walk to and from school must consider 
them responsible enough to see to their own safety.

In order to escape liability for supervising early-arriving and late-departing students school 
authorities need to ensure, foremost, that they are neither acquiescing nor appearing to do so in the 
practice of early arrival or late departure. That means both clear policies, properly communicated, 
establishing arrival and departure times and on-going monitoring to ensure compliance. Non-
compliance presumably would call first for discussion with the parents; beyond that, a school 
authority may well need to consider treating early arrivers (and late departers) as trespassers, 
enabling them to enlist the aid of the police and/or child welfare agencies, especially in the case 
of very young children who, in essence, are being left unsupervised.

School officials need to be aware that unplanned early school leaving, whether due 
to snowstorms or other emergencies or reasons, that frustrate routine parental child-care 
arrangements, does not terminate their duty of care for students. This is especially true where the 
timing of dismissal is crucial to the chain of supervision agreed upon by parents and schools.84 
Such contingencies must be, and thankfully usually are, provided for by policy protocols designed 
to ensure proper supervision of children who are unforeseeably released early.

Standard of Care
While Williams is well-known for its recognition of a duty of care on the part of school authorities, 
it is probably even better known for its establishment of the standard of care to which teachers 
have been held. Lord Esher wrote that a ‘schoolmaster was bound to take such care of his boys 
as a careful father would take of his boys, and there could not be a better definition of the duty 
of a schoolmaster’.85 Variously called the careful parent, prudent parent, or reasonable parent 
rule, this standard has stood the test of time. Despite criticism of its aptness in the modern school 
context since, after all, not many parents supervise 25-30 children at the same time, in activities 
ranging from gymnastics to woodworking, the rule still appears to be the gold standard in school 
negligence cases in Canadian courts. Hoyano86 and others have argued that given the modern 
‘professional’ stature of teachers, as persons trained in pedagogy and a myriad of technical and 
safety skills, it makes more sense to hold them to a professionally-based rather than parentally-
based standard of care. So, instead of asking whether a careful parent would have reasonably 
foreseen an accident and injury, or have acted a certain way, a court should be asking, instead, 
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whether a reasonably competent instructor in the field would have foreseen the injury or acted 
the way the teacher acted. Such a test for assessing teachers’ negligence is consistent with what 
Fleming has to say about the standard of care expected of professionals: ‘[t]hose who undertake 
work calling for special skill must not only exercise reasonable care but measure up to the 
standard of proficiency that can be expected from persons of such profession’.87

Despite the obvious appeal of these arguments, courts cling to the careful parent rule,88 with 
some paying lip service to its critics by acknowledging the problem of the number of children 
under supervision and thus implying that the standard should probably be restated as the ‘careful 
parent of a large family test!’89 In recognition of the deficiencies of the careful parent test in the 
face of the growing relevance of professional knowledge, training, skill, and experience in many 
cases, the Supreme Court of Canada has forged an awkward amalgam of the careful parent and 
competent instructor tests rather than abandon the careful parent test altogether. Thus, in Myers 
v. Peel County Board of Education,90 Justice McIntyre set forth this qualified careful parent test 
as follows:

 The standard of care to be exercised by school authorities in providing for 
the supervision and protection of students for whom they are responsible is 
that of the careful or prudent parent, described in Williams v. Eady ... It has, 
no doubt, become qualified in modern times because of the greater variety of 
activities conducted in schools, with probably larger groups of students using 
more complicated and more dangerous equipment than formerly; ... but with 
the qualification expressed in the McKay case and noted by Carrothers J.A. in 
Thornton, supra, it remains the appropriate standard for such cases. It is not, 
however, a standard that can be applied in the same manner and to the same 
extent in every case. Its application will vary from case to case and will depend 
upon the number of students being supervised at any given time, the nature of 
the exercise or activity in progress, the age and degree of skill and training which 
the students may have received in connection with such activity, the nature and 
condition of the equipment in use at the time, the competency and capacity of 
the students involved, and a host of other matters which may be widely varied 
but which, in a given case, may affect the application of the prudent-parent 
standard to the conduct of the school authority in the circumstances.91

This standard of care has been followed in many later cases, including ones by the Alberta92 
and Ontario93 Courts of Appeal. Yet, it is hard to understand why the courts would create and 
adhere to such a standard. If the ‘reasonable man’ test is a legal fiction, as it indeed has been 
described, the ‘modified prudent parent’ presents an even more unlikely legal fiction as it melds 
the qualities of at least two ideal personages. Surely, the courts should move the whole way 
toward abandoning the parental model and cast the standard of care according to the attributes to 
be expected of a teacher qua professional.94

Breach of Duty: Applying the Standard of Care
While the appropriateness of the competing standards of care makes for interesting academic 
debate and speculation, what is more to the point are the factual criteria the courts ordinarily 
apply in determining whether the duty of care was breached. After examining school negligence 
cases, Thomas concluded that the following circumstances are routinely considered by the courts 
in assessing whether a breach occurred: a students’ age; the nature of the activity and whether 
it inherently dangerous or contained only an element of danger; the amount of instruction 
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given students; the students’ general awareness of the risks; foreseeability of risk; and previous 
accidents under similar circumstances.95

Thornton v. Board of School Trustees of School District No. 57 (Thornton)96 provides a good 
illustration of how such factors figure into a Canadian court’s finding of liability. In Thornton, 
the teacher was supervising three groups of Grade 10 students in the gymnasium: one lifting 
weights, a second playing floor hockey and a third doing gymnastics. The ‘gymnasts’, who were 
positioned on the stage, were attempting to complete front flips or somersaults by running and 
jumping onto a springboard which propelled them forward onto a thick foam mat. During these 
activities, the teacher, who was filling out report cards, ‘positioned himself at a desk on one side, 
and to the front of the stage, angled in such a fashion that ... [b]y looking right and slightly over 
his right shoulder behind him he could observe the gymnasts’.97 Since they were having difficulty 
obtaining the elevation necessary to complete their front flips, the students received permission to 
add a box horse, from which they jumped onto the springboard for extra momentum. The fact that 
many of the boys were not completing a full rotation and landing on their feet, but instead were 
landing awkwardly on their backs, went unnoticed by the teacher until one boy approached him 
complaining about having landed on his wrist on the wooden stage floor, outside the perimeter of 
the matting. The teacher responded by advising the student to run his wrist (later found to have 
been fractured) under the cold water tap and to tell the group to place a series of hard, compressed 
add-a-mats around the periphery to extend the area of the matting. Soon thereafter the plaintiff 
Thornton completed a flip but overshot the foam, landing head-first on the add-a-mats and 
breaking his neck, which resulted in total or partial paralysis to all four of his limbs. In upholding 
liability and awarding damages of approximately $650,000 the British Columbia Court of 
Appeal98 applied the following four-point test mirroring the criteria reported by Thomas: (i) was 
the activity suited to the student’s age and condition, mentally and physically? (ii) was the student 
progressively trained and coached to do the activity properly and avoid the danger? (iii)was the 
equipment adequate and suitably arranged? (iv) having regard to its inherently dangerous nature, 
was the activity properly supervised?99

In Thornton the students were neither progressively trained nor even coached to avoid injury. 
In fact, they were novice, unaccomplished ‘gymnasts’, evidenced by the necessity of their using 
a springboard and box horse to aid their completion of the somersaults. Although the equipment 
was in sound shape and not dangerous, the configuration in which the students placed it, with 
the teacher’s acquiescence, was inherently dangerous.100 Given the inherently dangerous nature 
of the activity, the ‘casual supervision’ provided by the teacher amounted to negligence under 
the careful parent and the competent instructor tests. The court observed that a prudent parent 
would have investigated more thoroughly why the first boy injured his wrist and have taken 
more reasonable precautions to avoid further injuries or stopped the activity altogether. In other 
words, the ‘prior occurrence’ heightened the reasonable foreseeability of Thornton’s injury. Yet, 
the teacher had, at worst, ignored the warning and, at best, taken inadequate measures by adding 
compressed matting not designed to absorb the type of shock that Thornton’s body suffered, thus 
implicating the competent instructor (here, of physical education) standard.101

The ‘Thornton criteria’ were applied by an Alberta trial court in MacCabe v. Westlock Roman 
Catholic Separate School District No. 110,102 a case that was remarkably similar. In MacCabe, 
a bright, active 16-year-old girl suffered a serious injury while attempting a ‘partial back salto’ 
after jumping off a box horse onto a crash mat. She under-rotated, landed on her neck rather than 
her stomach, and suffered a spinal cord injury that left her a quadriplegic. In finding the teacher 
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negligent, the trial judge drew several conclusions, summarised as follows by the Alberta Court 
of Appeal:

(a) The level of activities being performed by the students at the box horse 
station, particularly a spread eagle and a swan dive from a springboard 
over a full height box horse to a crash mat, was inappropriate given the 
students’ level of experience and training ... 

(b) [The teacher] failed to ensure proper progressions were learned by the 
students for all of the moves they were attempting to complete. As such, 
MacCabe could not have known she should have learned an entire series 
of progressions before attempting the back salto off the box horse ...

(c) The configuration of the box horse at full height and the crash mat were 
inappropriate for a high school gymnastics class and no appropriate 
warnings about this ‘inherently dangerous’ configuration were given by 
[the teacher] to the class ... Therefore, the injury to MacCabe could have 
been avoided had the configuration been different or if adequate warnings 
had been provided ... 

(d) Having spent his time principally at the high bar station, [the teacher] did 
not adequately supervise the other students in the class. He should have 
been aware the students in the class were competitive with each other and 
were prone to performing inherently dangerous activities, particularly, 
because their grad would be in part dependent on ‘creativity’. With the 
knowledge of these circumstances, [the teacher] did not adequately 
supervise the students in the gym class.103

The courts’ patent concern in these cases with the attributes of victims of school accidents 
suggests that a higher standard of care may be required when supervising physically or mentally 
challenged pupils. In Eaton v. Lasuta (Eaton)104 a tall and gangling girl fell and broke her leg 
while carrying a much heavier girl during a piggy-back race. The court concluded that the girl’s 
awkwardness had not constituted a disability but implied that, if it had, a higher standard of care 
would have applied. This implied higher standard of was utilised by a Saskatchewan court to find 
liability where an obese boy was required to make a seven-foot vertical jump, despite having 
expressed his wishes not to do so. The court noted the teacher should have foreseen the injury to a 
student such as the plaintiff and exercised greater care. The Supreme Court of Canada also agreed 
that teachers must take into careful consideration the special attributes, capabilities and handicaps 
of all their students in assigning activities, giving instructions and carrying out supervision. In 
Dziwenka v. R.105 the Supreme Court upheld a trial court’s imposition of a stricter standard of care 
on a teacher supervising a hearing-impaired student using a table saw, because one cannot warn 
such a student as rapidly as other students about imminent danger.106 

Thus, teachers must clearly tailor their activities, instructions, prior training and site 
supervision to the mix of experience and abilities, physical and intellectual, represented by all 
their students. This has represented an increasingly daunting challenge since special education 
and human rights provisions have combined to integrate children with a variety of mental, 
physical and behavioral exceptionalities into regular classrooms.

Apart from singling out student disabilities as a critical factor in establishing whether 
the standard of care was met, the Supreme Court of Canada commented on the mischievous 
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nature of pupils in general, a factor that it identified as affecting teachers’ ability to rely on 
prior instructions and warnings as a defense to allegedly negligent supervision. In Myers v. Peel 
County Board of Education107 a fifteen-year-old student suffered a serious spinal cord injury in a 
failed attempt to complete a reverse straddle dismount from the rings. Although the students had 
been instructed clearly about the purpose of spotters and warned not to attempt any gymnastics 
manoeuvres without a spotter, Myers had performed his dismount after his spotter had left his 
station. The court discounted the importance of the prior instructions and warning given the 
students, emphasising instead the fact that the teacher had permitted Myers to practice such an 
inherently dangerous activity as gymnastics in a part of the gym that was out of the teacher’s line 
of sight. Justice McIntyre stated that the teacher should have anticipated reckless behaviour from 
at least some of the young boys sent off by themselves to work on gymnastic equipment. The 
evidence revealed that it was a recurring problem to keep students from attempting gymnastic 
exercises without spotters and the proclivity of young boys of high school age to act recklessly in 
disregard, if not in actual defiance, of authority is ... well known.108

Similarly, in Kowalchuk v. Middlesex County Board of Education, despite having ordered 
students to stay off a high jump mat on which they were playing a potentially dangerous game, 
a teacher was found liable when a student broke his arm after falling awkwardly. The trial court 
held that teachers must ‘take into account the unpredictable and adventuresome nature of young 
people in finding ways to entertain themselves including those involving risks’.109

This paternalistic policy stance is undoubtedly viewed with some distaste by those who 
would prefer to see courts impose a greater measure of self-discipline and responsibility on 
students regarding their own safety.110 At the very least, as MacKay and Dickinson point out, there 
is a dynamic tension between accountability for children’s safety and accountability for their 
education and overall development. Teachers face the constant challenge of striking a reasonable 
balance between protecting students and giving them enough rein to develop their independence 
and sense of risk- taking.111

General Defenses
For the purposes of applying the standard of care, while Canadian courts emphasise the 
foreseeability of mischievous and disobedient conduct by children this is not to suggest an 
entirely paternalistic doctrine that admits of no opportunity to place at least some responsibility 
on them for their own safety. The doctrines of voluntary assumption of risk and contributory 
negligence are both available to teachers and school boards as potential defenses in negligence 
suits. If the former is more a theoretical than effective defense, the latter is frequently successful 
in reducing the amount of damages awarded a plaintiff who contributed to his or her injuries.

(a) Voluntary Assumption of Risk 
Voluntary assumption of risk, sometimes called volenti as a shortened form of volenti non fit 
injuria, is a tort concept based on the premise that plaintiffs who consent to the conduct causing 
them harm are not entitled to be compensated for that harm. In this respect voluntary assumption 
of risk operates as a complete defense to negligence. Assumption of risk may be either explicit, 
for example by express agreement, or implied, based on a plaintiff’s conduct. Under Canadian 
contract law, it is likely be impossible to bind minors to express agreements under which they 
purport to waive their right to be compensated for negligently inflicted harm.112 Nor, it seems, can 
parents waive such rights on their behalf.113

It is also not particularly easy to persuade a Canadian court that a plaintiff’s conduct 
evidenced that he or she had assumed the risk of injury. The Supreme Court of Canada has limited 
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the effectiveness of implied consent as a defense by holding that not only must a defendant 
show that the physical risks were voluntarily assumed by the plaintiff, but also that the plaintiff 
understood that he or she was accepting legal responsibility for any loss that might occur.114 The 
doctrine is thus difficult enough to apply in general, given the second criterion, but practically 
useless as a defense against children whom one would not reasonably expect to even think about 
legal liability, let alone understand the implications of waiving it.115

(b) Contributory Negligence
It is hard to know just how much courts are disinclined, as a matter of judicial realism, to reject 
voluntary assumption of risk because it bars any recovery whatsoever if successfully applied. 
Contributory negligence arguably offers a more equitable doctrine as it permits the court to 
apportion fault between defendant and plaintiff.116 As its name suggests, contributory negligence 
is purely a tort concept based on fault and not surprisingly, therefore, it mirrors the constituent 
elements of negligence in general. Hence, the relevant consideration is whether a plaintiff, 
having regard to his or her attributes, should have reasonably foreseen injury and/or whether he 
or she took reasonable steps to avoid it. Insofar as it is fault-based, the doctrine poses particular 
difficulties in the case of very young plaintiffs. For years under Canadian law, the so-called ‘rule 
of seven’ precluded a child younger than seven years old from being ruled negligent.117 However, 
in 1956 in McEllistrum v. Etches the Supreme Court of Canada discarded the rule in favor of a 
more open-ended analysis that provides that ‘where the [child’s] age is not such as to make a 
discussion of contributory negligence absurd, it is a question for the jury in each case, whether the 
infant exercised the care to be expected from a child of like age, intelligence and experience’.118

The rule in McEllistrum v. Etches has been used to both accept and deny contributory 
negligence on the part of very young plaintiffs. In one case119 an eight-year-old with a mental age 
of three was not found contributorily negligent while, in another, the British Columbia Court of 
Appeal held that a six-year-old was fifty per cent responsible for being hurt after running in front 
of a car despite warnings from his parents and the school about road safety.120 

Canadian courts appear to be equally ambivalent when it comes to visiting contributory 
negligence on adolescents. For example, in Myers, discussed above, the fifteen-year-old plaintiff 
was found twenty per cent responsible for having ignored safety instructions by attempting a 
straddle dismount from the rings without a spotter. And, in MacCabe the plaintiff was found 
twenty-five per cent responsible because, as the Alberta Court of Appeal put it, she was a 
reasonable person; was an intelligent and fit 16-year-old who considered herself an athletic 
person; had some gymnastic experience, and knew the difficulty of some gymnastic moves 
and that she had her own limits121 Moreover, she had been aware of the risk of harm, evidenced 
especially by her hesitation and nervous appearance before attempting the manoeuvre. While the 
Court of Appeal concurred with the trial judge that the teacher had been negligent in a number 
of ways, for example by encouraging the students to be creative without giving clear instructions 
and prohibitions, his negligence did not eliminate the plaintiff’s responsibility to see to her own 
safety. Nor was she compelled by the circumstances to ignore the risk that she had foreseen.

The Court of Appeal distinguished the situation in MacCabe from that in Thornton, where no 
contributory negligence had been found. Yet, one might be tempted to say that there were more 
similarities than differences between the two cases. Nevertheless, the Thornton court seemed 
to emphasise the difference between what they termed ‘ambiguous instructions to be creative’ 
(MacCabe) and ‘active encouragement’.
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Consider also James v. River East, School Division No. 9,122 where despite ignoring written 
instructions to wear goggles (although her teacher admittedly had not enforced the instructions 
on the day of the accident), an ‘above average’ eighteen-year-old student who was injured when 
a mixture she was heating exploded in her face was found not to have been at all contributorily 
negligent. In Dziwenka v. R.,123 though, the Supreme Court of Canada reinstated a finding of 
forty per cent contributory negligence on the part of a deaf-mute student who, in a ‘moment 
of inattention’, suffered amputation of his fingers in an accident on an unguarded table saw. 
The court found that, despite his disability the plaintiff was an intelligent boy who was clearly 
capable of understanding safety instructions. It may be understating the case to say that rulings 
on contributory negligence, including the apportionment of fault where it is found, represent the 
least predictable component of the judicial task in negligence cases. 

Vicarious Liability
There is little doubt that the issue that most consumes the interest of both student-plaintiffs and 
defendant teachers is the question of who pays any damages that may be awarded. Plaintiffs 
want assurance that their ‘paper judgments’ can ultimately be enforced against a party with 
deep enough pockets to satisfy them in full, and teachers need to be assured that the financial 
futures of themselves and their families will not be devastated by the burden of a huge award 
of damages. In almost all instances where teachers are found negligent by Canadian courts the 
common law doctrine of vicarious liability results in the joint liability of the school boards who 
employ them. Although, under provincial negligence legislation, the liability of both teacher and 
board is routinely considered to be joint and several, meaning that each is independently liable for 
satisfying the entire amount of the judgment, since the plaintiff is entitled to be paid the damages 
only once, it is the school boards’ insurers who almost invariably pay the awards. Although, as a 
matter of law, employing school boards may be entitled to seek indemnity or contribution from 
negligent teachers, the remedies are rarely sought in school negligence cases.

Vicarious liability is a form of automatic or no-fault liability on the part of the employer; 
nevertheless, it is still necessary that two essential elements be proven. First, the tortfeasor must 
have been engaged as an ‘employee’ at the time of the negligent acts: school boards are not 
vicariously responsible for the torts of ‘contractors’. The distinction is rarely germane in cases 
involving teachers since, in Canada at least, the terms of their engagement practically always 
satisfy the common law criteria defining employment status.124 Second, the tortious acts must 
have been committed by the employee within the ‘ordinary course or scope’ of the employer’s 
business, and not while the employee was off on a frolic of his or her own. Although it is possible 
to think of instances where one might conclude, as a matter of law, that a negligent teacher was 
acting outside the scope of his employment, such cases are rare in Canadian law,125 perhaps due in 
no small part to courts’ awareness that refusal to impose vicarious liability could well frustrate the 
chances of a plaintiff’s ever recovering the damages awarded. Moreover, with the ever-expanding 
catchment of school board duties, it seems an easier and easier task to link a teacher’s conduct to 
the school board’s mission. 

In sum, it is no secret that the law has been described as one of society’s most conservative 
institutions. Some areas of it, however, are more conservative than others and Canadian school 
negligence cases are among them. Although Canadian courts, from time to time, have displayed 
some interest in abandoning the traditional test for teacher negligence, the careful parent standard 
of care, in favor of a more modern and relevant professional standard, they have in the final 
analysis clung to the century-old test developed in Williams. Their only real acknowledgment 
of its limitations, essentially its failure to take into account the modern context of schooling, 
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has been in the form of a tortuous unified test that attempts to meld parental and professional 
characteristics into a hybrid of two ideal personages. Bearing in mind that the four likely best-
known Canadian school negligence cases, McKay, Thornton, Myers, and MacCabe, all involved 
athletic activities, specifically gymnastics, and the testimony of expert witnesses on an array 
of matters touching appropriate skill-teaching methods, safety precautions and professional 
judgment, it remains puzzling why the courts (the Supreme Court included) refuse to adopt 
outright an exclusively professional standard of care. 

Similarly, courts have been slow to turn away from the general philosophy of paternalism 
established in Williams. Teachers continue to be expected to anticipate reckless and even 
defiant behavior, meaning that it is dangerous to assume that written and even verbal orders 
and instructions and warnings will present a reliable defense should injury occur. Careful and 
occasionally even very close supervision and enforcement of rules and directions are necessary. 
And this is only right: after all, whether acting as a surrogate parent or as an expert representative 
of the state, the teacher is the adult,the one with the experience, knowledge, skill and, most 
important, the judgement that are expected to safeguard children from harm. 

Negligence cases are often difficult; they are highly fact-dependent and hence usually 
admitting of little precision and predictability. They exist at the seams between legal rules, giving 
judges considerable leeway in using what Fleming calls ‘practical politics’126 to decide what is 
just under the circumstances, as the variability of the Canadian decisions attests. 

Analysis 
Given that the tort systems of Australia, the United States, and Canada are based on British 
common law, it is not startling that one should find more commonalities than differences in all 
three countries. The concept of negligence itself, in each country, relies on a familiar formula or 
variation thereof, duty of care, breach of a standard of care, causal relationship between breach 
and injury leading to damages. In all three countries the duty of care typically involves a general 
legal duty to protect students during classes and school activities, whether on or off the school 
grounds. The duty also extends to protecting students from the intentional wrongful acts of 
third parties, including other students who might bully or otherwise harm them, or even school 
employees, such as teachers, bus drivers or janitors, who might sexually abuse them. 

Again not surprisingly, the test adopted for the standard of care expected of educators is an 
objective one: what a reasonable person would have reasonably anticipated and then done or not 
done under like circumstances. In education, the legal fiction embodied in the reasonable person 
is alternatively termed the ‘careful parent’ or the ‘prudent parent’. In some instances professional 
attributes are imported into the test so that the operative question becomes what a reasonable 
person of like expertise and experience would have done, thus setting up a standard of care akin to 
the professionally based standard familiar in other professional negligence cases, such as medical 
malpractice. In Canada, however, the courts’ reluctance to abandon the careful- parent test has 
resulted in a third test that represents a contextually-specific one comprising an amalgam of the 
attributes of the careful parent and the reasonable or competent teacher or instructor. 

The common law heritage shared by the three countries and, hence, the persuasive nature of 
the rulings of each other’s courts in school negligence cases, have guaranteed the judicial use of a 
common array of factors in the analysis of breach of duty in such cases: the nature of the activity 
and its inherent versus potential risk; the age, intelligence, experience and prior instruction of the 
student-victim; the generally approved practice for the activity; the degree of skill, training and 
experience of the teacher; and, the previous occurrence of like mishaps, and so on. It is clear in 
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all three countries that students with special needs attract a higher degree of attention, care and 
supervision than so-called regular students. 

The countries also share common defenses to claims of negligence. Yet, in the United States, 
the almost complete defense of governmental immunity, which is based on the common law 
doctrine of sovereign immunity, is invoked frequently by school boards to forestall negligence 
claims for liability for the wrongdoing of government employees. Canada has no general doctrine 
of sovereign immunity of this nature although some provinces’ school acts do insulate school 
boards from certain types of liability for negligence. In Australia, while the doctrine of Crown 
immunity once shielded government schools (although not, of course, private ones) from tort 
liability, that defense has been largely eroded by legislation in the States and Territories. 

In all three countries the defense of consent, variously termed volenti non fit injuria, volenti, 
or assumption of risk, applies to vitiate liability in cases where the plaintiff voluntarily assumed 
the risk of the activity in which he or she was injured. While in Canada and Australia voluntary 
assumption of risk acts as a complete defense to a claim in negligence, in the United States it is 
more often treated as a comparative fault concept, thus reducing an award of damages in proportion 
to the degree to which the plaintiff played a part in the injury. What is clear in all variations of 
the defense is that there must be evidence that a plaintiff acted voluntarily (sometimes a problem 
in the case of children) and in full knowledge of the physical and legal implications of assuming 
the risk of harm. Moreover, this is further complicated by virtue of the fact that both of these 
evidentiary requirements can prove daunting in cases where child-plaintiffs are injured.

The ‘defense’ of contributory negligence is not a defense in its true sense in either Canada 
or Australia. The original common law rule that any fault on the part of a plaintiff defeated 
his recovery altogether has been supplanted by legislation providing a means for the courts to 
apportion fault between plaintiffs and defendants and then to reduce any award of damages 
proportionately in accordance with the blame attached to the plaintiff. In the United States, a 
finding of contributory negligence, which traces its origins back almost two centuries,127by a 
plaintiff still has the harsh common-law consequence of no liability on the part of the defendant(s). 
Not surprisingly, many American jurisdictions have adopted a model of comparative negligence, 
similar to Canada’s and Australia’s modern conceptions of contributory negligence, allowing for 
the more equitable practice of apportioning fault with an accompanying pro rata apportionment 
of responsibility for damages. 

Conclusion
The niceties of doctrinal differences aside, it is fair to say that tort law in Australia, the United 
States, and Canada, all three countries is a well-used vehicle of legal accountability for what 
goes on the schools. It affords the judiciary the means to do the only thing that can be done in 
many cases to restore a victim to his or her quality of life prior to a serious, debilitating injury, 
awarding a sum of money by way of damages. While money is a poor proxy for the ability to see, 
walk, think, or do any of the other things we take for granted in our lives, but it is the only one 
we have. While philosophical variations might exist among and within the countries’ judiciaries 
regarding the degree to which young persons themselves should be held responsible for their own 
well-being, it is nevertheless agreed that educators will be expected to afford their charges a high 
level of consideration and care.
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