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StudentS’ RightS and PaRentS’ RightS: 
a united StateS PeRSPective of the 

emeRging conflict between them and 
the imPlicationS foR education

The United States has an extensive history of encouraging and protecting the rights of parents to make 
educational decisions for their children. The notion that parents speak for their children has been a 
longstanding, important value undergirding the operation of American public schools and early courts 
developed common law principles in support of this concept. Beginning in Meyer v Nebraska (1923), the 
United States Supreme Court enshrined this common law concept that parents could make educational 
decisions for their children as a constitutional right under the liberty clause of the Fourteenth Amendment. 
In the intervening eight decades, the Supreme Court and other federal courts have wrestled with interpreting 
how this constitutional right should be balanced with the emerging post-Tinker v Des Moines Independent 
School District (1969) constitutional rights of students and the post-Hazelwood School District v Kuhlmeier 
(1988) right of school districts to make reasonable curriculum decisions even if they limit student expression. 
Complicating this constitutional balancing is how courts should address the rights of students where those 
rights may conflict with the educational choices of parents. To the extent that courts recognise the choices of 
students over those of their parents, the nature of the parent-child relationship as developed under common 
law and enshrined in the liberty clause has been dramatically altered.

I  IntroductIon

The opportunity for, and expectation of, parent involvement in the education of their children 
is a staple of the American educational system.1 The absence of parent participation in their 
children’s education has been decried by educators as a contributing factor to a wide range of 
problems in schools, from poor academic performance to disciplinary infractions.2 However, 
even this need for parent involvement has not prevented legal challenges by parents to school 
decisions considered detrimental to their children’s best interests.3 

Generally, the protagonists in most child-rearing litigation are the parents and the school 
district with the assumption that the interests of children are coextensive with that of their parents. 
The concept that parents speak for their children has been a longstanding, important value 
undergirding the operation of American public schools and early courts developed common law 
principles in support of this concept.4 Even where schools prevailed over the demands of parents, 
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courts did not engage in rhetoric as to whether education might be better served if the interests of 
students were separated from those of their parents.5 

However, a sea change occurred in Tinker v Des Moines Independent School District6 where 
the U.S. Supreme Court, without referring to the interests of parents, recognised that ‘[n]either 
students [n]or teachers shed their constitutional rights to freedom of speech or expression at the 
schoolhouse gate’.7 Whether the Supreme Court realised, or intended, it at the time, Tinker was 
to become a judicial benchmark for reevaluating the nature of the parent-child relationship in the 
context of American schools. 

The purposes of this article are to examine the judicial and legislative development of 
students’ rights in the United States, how changes in those rights have affected the parent-child 
relationship, and what the implications of such changes might be for school management. 

II  tiNker and Its progeny: the separatIon of parent-chIld Interests

Tinker was a landmark case on the free speech rights of public school students. For the 
first time, the Supreme Court recognised that public school students had protected constitutional 
rights within a public school. However, while the case did apply only to the rights of students 
(as opposed to their parents), it was not quite the defining moment that it may facially appear to 
be. The black arm bands worn by the three students in Tinker were not expressions of speech in 
isolation, and in fact, the facts of the case are quite clear that the students were simply mirroring 
the views held by their parents.8 Thus, while Tinker was the first Supreme Court decision to 
accord constitutional rights to students, it did so in the context of protecting students’ views that 
were not in opposition to those of their parents. In effect, one could argue that Tinker merely 
placed a protective constitutional label on the kind of parent-initiated and -motivated conduct 
that had been supported by earlier courts under common law principles.9 Nonetheless, Tinker, 
by recognizing student rights independent from their parents, opened the door to future judicial 
considerations of student views that might differ from, and perhaps be in opposition to, those of 
their parents. 

Tinker represented a break in the well-established legal tradition in the United States that 
parents had a constitutional right under the liberty clause of the Fourteenth Amendment to direct 
the education of their children. This right had been framed in two prominent cases, Meyer v 
Nebraska10 and Pierce v Society of Sisters,11 decided over forty years prior to Tinker. Ironically, 
this right of parents to direct their children’s education was formulated in cases where parents 
themselves were not parties. In Meyer, the Court reversed a criminal fine imposed on a parochial 
school teacher pursuant to a state statute prohibiting the teaching of a foreign language to students 
below the eighth grade12 and, in Pierce, the Court held, in a lawsuit brought by two private 
schools, that the State of Oregon could not require that all students attend public schools.13 
However, in both cases, the Court considered the right of a parochial school teacher to teach 
(Meyer) and the right of private schools to exist (Pierce) to be derivative of the right of parents 
to make educational choices for their children.14 Occurring as they did at a time when state courts 
were defending the common law rights of parents to make decisions for their children, even if in 
opposition to the requirements of public schools, Meyer and Pierce, arguably, did little more than 
add a constitutional capstone to a common law practice. 

The seeds of separation of student and parent rights planted in Tinker first became evident in 
Wisconsin v Yoder,15 a Supreme Court case decided three years after Tinker. In Yoder, the Court, 
in affirming the state supreme court’s reversal of criminal convictions of three Amish parents for 
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refusing to enroll their children in public high schools until the compulsory attendance age of 16,16 
upheld the right of Amish parents to decide that their children would not attend school beyond 
the eighth grade. The Court, relying on the free exercise clause and the liberty clause right of 
parents to direct the education of their children, held that requiring children to attend public high 
schools could result in children exposed to secular influences in opposition to Amish religious 
community views.17 Because the Amish were able to demonstrate that their children already 
satisfied the state’s interests of being literate and law-abiding citizens, the Court agreed with the 
three Amish fathers (defendants) that the state had no further interest in imposing a secular high 
school enrolment requirement that might result in children leaving an Amish community that had 
remained religiously intact for three hundred years. 

The Yoder Court majority considered only the views of the three Amish fathers regarding the 
appropriate educational choices for their children. In crafting its argument, the majority observed 
that the State of Wisconsin had not relied on ‘any actual conflict between the wishes of parents 
and children’.18 Furthermore, the Court noted that ‘nothing in the record or in the ordinary course 
of human experience suggest[ed] that non-Amish parents generally consult with children of ages 
14-16 if they are placed in a church school of the parents’ faith’.19 Looking back to Meyer and 
Pierce, the Court opined that ‘[t]he history and culture of Western civilization reflect a strong 
tradition of parental concern for the nurture and upbringing of their children. This primary role of 
the parents in the upbringing of their children is now established beyond debate as an enduring 
American tradition’.20 The Yoder majority chose to ignore Tinker; Justice Douglas in his dissent 
did not. 

Yoder is a memorable case because it represented the first time that a Supreme Court justice, 
albeit a dissenting justice, challenged the assumption that parents’ and children’s interests were 
coterminous. Although observing that parents ‘normally speak for the entire family,’ Justice 
Douglas added that, after Tinker, ‘it is the student’s judgment, not his parent’s that is essential 
if we are to give full meaning to what we have said about the Bill of Rights and of the right of 
students to be the masters of their own destiny’.21 While one of the three children at issue in this 
case had testified that she did not want to attend public school because of her religion,22 Justice 
Douglas would have remanded the case to determine what the views of the other two were. 
Anticipating the direst of outcomes, he prophesied that, 

[i]t is the future of the student, not the future of the parents, that is imperiled by today’s 
decision. . . . If he is harnessed to the Amish way of life by those in authority over him 
and if his education is truncated, his entire life may be stunted and deformed. The child, 
therefore, should be given an opportunity to be heard before the State gives the exemption 
which we honor today.23

In the end, the extent to which Justice Douglas’ dramatic rhetoric has influenced the discussion 
of differences in the interests of parents and children is an open question. What is clear though is 
that this discussion has continued, albeit in a far more subdued manner than what Justice Douglas 
would have preferred.

Three years after Yoder, the Supreme Court, in Baker v Owen,24 affirmed without opinion, a 
federal court decision, involving the use of corporal punishment in a public school. Even without 
an opinion, though, the Court’s affirmation had the effect of bifurcating the constitutional claims of 
a child and his mother. In Baker, a public school administered two swats to a student for violating 
a school rule, despite a prior request by the boy’s mother that he not be subjected to corporal 
punishment. The mother sued, alleging that the use of corporal punishment violated her liberty 
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clause right to determine disciplinary methods for her child. At the same time, the student’s claim 
alleged that the administration of corporal punishment violated his procedural rights. Although 
acknowledging that the mother’s right to determine discipline for her child fit within the Meyer-
Pierce-Yoder right of parents to direct the education of their children, the district court rejected 
the claim, finding it overborne by the school’s stronger countervailing interest in maintaining 
order.25 However, although the mother lacked an enforceable constitutional claim, the court found 
that plaintiff’s son ‘[had] a liberty or property interest, greater than de minimis, in freedom from 
corporal punishment such that the fourteenth amendment require[d] some procedural safeguards 
against its arbitrary imposition’.26 This recognition that a child had a liberty clause interest 
enforceable separately from that of the parent represented the first time that the Supreme Court 
gave affirmation, albeit tacit, to the idea that a student’s rights did not have to be identical with, 
or derivative from, those of the parent.27

The notion that a student’s and parent’s constitutional claims are separable received recent 
endorsement in Hansen v Ann Arbor Public Schools28 where a federal district court upheld a 
high school student’s right of free speech, while rejecting her parents’ separate liberty clause 
claim to direct the education of their child. In Hansen, the court, relying on Tinker, found that a 
public high school which permitted a panel of clerics to present views favorable to homosexuality 
during Diversity Week violated the student’s free speech by refusing to permit her or another 
cleric to present views as to why homosexuality was sinful.29 However, the court rejected the 
parents’ claim that the school’s ‘conveying a message of disapproval of the traditional Christian 
belief that homosexual activity is immoral and sinful’30 violated their liberty clause right to direct 
the education of their child. Although recognizing that the right of parents to direct the education 
of their children is a fundamental constitutional right,31 the court refused to extend that right to 
parent determination of curriculum, observing that,

[i]f all parents had a fundamental constitutional right to dictate individually what the 
schools teach their children, the schools would be forced to fashion a separate curriculum 
for each student whose parents had genuine religious or moral disagreements with the 
school’s choice of subject matter. The Court does not believe that the framers of our 
Constitution intended to impose such a burden on this nation’s public schools.32

As to denial of the parents’ claims regarding curriculum, Hansen represented an application of 
existing federal case law that has refused to permit parents to assert their right to direct children’s 
education to change school curriculum. In Brown v Hot, Safer, and Sexy, Productions, Inc. (Hot, 
Safer, and Sexy),33 the First Circuit Court of Appeals upheld a public school’s requirement that all 
students attend an assembly with sexually explicit content,34 even though school policy required 
a parental consent be approved for ‘instruction in human sexuality’ and no consent form had 
been sent home in this case. However, the assembly, as part of the school’s AIDS Awareness 
week, was considered to be curricular in nature and the court refused to translate a school’s 
procedural violation of its own policies into an actionable section 1983 claim for violation of the 
liberty clause. In disallowing the parents’ claim, the First Circuit reasoned that Pierce does not 
encompass ‘a fundamental constitutional right to dictate the curriculum at the public school’.35 

Similar results to Hot, Safer, and Sexy had been reached earlier by the Sixth Circuit Court 
of Appeals in Mozert v Hawkins County School District (Mozert)36 and Settle v Dickson County 
School District (Settle),37 by the Second Circuit Court of Appeals in Immediato v Rye Neck School 
District (Immediato), 38and by the Third Circuit Court of Appeals in C.H. v Oliva (C.H.).39 In all 
four cases, federal court of appeals rejected parent claims that would have required public school 
officials to alter discretionary decisions regarding the content or implementation of curricular 
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matters. In Mozert, the Sixth Circuit denied a parent request that her daughter be permitted to use 
an alternative reading series because the one used by the school contained content objectionable 
on the parent on religious grounds. The Sixth Circuit, in Settle, refused to overrule a ninth grade 
teacher’s decision that a student could not fulfill an assignment to write a biography by selecting 
Jesus Christ. In Immediato, the Second Circuit upheld a public school’s community service 
requirement that did not count service at churches. Finally, the Third Circuit, in C.H., upheld a 
decision to relocate a student’s art picture of Jesus Christ to a less prominent place in the school 
hallway. 

In a later post-Hot, Safer, and Sexy Sixth Circuit decision, Blau v Fort Thomas Public School 
District,40 the court upheld summary judgment for a middle school against a parents’ claims that 
the school’s dress code violated their due process right to make decisions for their child. The 
Sixth Circuit declared summarily that ‘[w]hile [ parents may have a fundamental right to decide 
whether to send their child to a public school, they do not have a fundamental right generally to 
direct how a public school teachers their child’.41 

The Eleventh Circuit Court of Appeals, in Bannon v School District of Palm Beach County,42 
recently joined this list by finding that plywood divider panels blocking off school hallways, placed 
there as part of a long-term remodeling, constituted a nonpublic forum and, as such, permitted 
school officials to treat school- student comments on the panels (ostensibly authorised as part 
of a beautification project) as if they were curriculum pursuant to Hazelwood School District 
v Kuhlmeier.43 Because the panels represented school-sponsored speech, school officials could 
require that a student representative of the Fellowship of Christian Athletes paint over a cross and 
references to ‘Jesus’ and ‘God’ without violating either the student’s or parents’ constitutional 
claims.44 

Hansen, of course, takes Mozert, Settle, Immediato, C.H., Blau, and Bannon one step further 
by permitting a student’s claim while denying that of the parent. However, Hansen, by taking this 
additional step, introduces a tantalizing conundrum as to what the disposition should be were a 
student’s interest to be at odds with that of the parent. Clearly, a difference did not exist in Hansen 
since the substance of the objections by both the parents and the student were identical. If one 
looks at Hot, Safer, and Sexy, though, what might have been the outcome if parents had received 
a consent form and refused to permit their children to attend the assembly, but the children wanted 
to attend the assembly anyway despite their parents’ expressed desire that they not attend? Does 
Tinker’s right of private student speech extend to a student’s right to receive information, even 
against the wishes of parents? In Board of Education, Island Trees Union Free School District No. 
26 v Pico,45a plurality of the Supreme Court recognised that, at least as to school libraries, ‘the 
right to receive ideas is a necessary predicate to the recipient’s meaningful expression of his own 
rights of free speech’.46 While the litigation thus far has focused on parental consent, do public 
school officials run the risk of litigation from students when schools require parent permission, 
but students desire to view content or participate in activities objectionable to the parents? 

Conflict between parents and their children has not been addressed directly on the merits by 
the Supreme Court but the Court recently flirted with the question in Newdow v Elk Grove Unified 
School District (Newdow).47 Newdow involved a dispute between divorced parents as to whether 
their child should participate in the pledge-of-allegiance as one of the patriotic exercises required 
by state statute.48 The Supreme Court refused to address the merits of the noncustodial parent’s 
(father’s) challenge that California’s statutory provision for teacher-led recitation of the pledge of 
allegiance, with its phrase ‘under God,’ in every public school violated the establishment clause. 
The custodial parent (mother) in Newdow did not object to her daughter’s participation in the 
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pledge and, thus, was not a party to the lawsuit.49 Ultimately, the Court determined that the rights 
of the father in making educational decisions were subordinate to those of the custodial mother 
according to the terms of the divorce decree as interpreted under state law. The Supreme Court 
observed that while ‘state law vest[ed] in Newdow a cognizable right to influence his daughter’s 
religious upbringing,’ the noncustodial father did not have ‘a right to dictate to others what they 
may and may not say to his child respecting religion’.50 However, does such an observation mean 
that, if the father had been the custodial parent, that he could have prohibited his child from 
participating in the pledge?

In a recent Seventh Circuit Court of Appeals, Crowley v McKinney,51 involving a noncustodial 
parent access rights to educational records and school facilities, the Seventh Circuit interpreted 
Newdow for the principle that at stake was not the father’s ‘right to try to argue his daughter 
out of believing in God’ but rather ‘her right to religious freedom ... that [the father] was suing 
to enforce’.52 Whether the term, ‘her right,’ has particular substantive meaning needs to be 
juxtaposed with the Supreme Court’s observation in Newdow that the father did not have the right 
‘to forestall his daughter’s exposure to religious ideas that her mother, who wields a form of veto 
power, endorses, and to use his parental status to challenge the influences to which his daughter 
may be exposed in school when he and Banning [the mother] disagree’.53 In the end, though, 
while Newdow and Crowley clarified the matter of internecine disputes between divorced parents, 
they did nothing to clarify the constitutional rights of students who may want to assert their rights 
in opposition to the claims of parents.

The closest dispute to date involving direct conflict between parent and student rights 
occurred in the recent Third Circuit Court of Appeals decision, The Circle School v Pappert 
(Circle School).54 At issue in this case was a Pennsylvania state statute55 that contained a provision 
requiring all public, private, and parochial schools to conduct the pledge of allegiance or national 
anthem and required notification to parents of students who declined to recite the pledge or 
salute to the flag. 56 While citing to Newdow for the principle that government officials have a 
valid interest in offering the pledge in schools, the Third Circuit found that the statute ‘clearly 
discriminate[d] among students based on the viewpoints expressed’.57 The plaintiff student’s 
parents had also sued the school, alleging violation of their right under the liberty clause to direct 
the education of their child. However, while discussing briefly the seminal parents’ rights liberty 
clause cases of Meyer v Nebraska58 and Pierce v Society of Sisters,59 the Third Circuit declined 
to address the constitutionality of ‘[Parent] plaintiffs’ Fourteenth Amendment claim,’ reasoning 
that such was unnecessary since it had already found that the pledge statute violated the rights of 
the other two plaintiffs.60 

The student plaintiff had objected to the constitutionality of the statute because its requirement 
of notification of his pledge nonparticipation violated his free speech rights. In a broad sense, 
Circle School involved both a student’s constitutional right of noncompliance and a parent’s 
statutory right to information about their child’s noncompliance. These two different rights 
represent the confluence of two separate lines of educational legal authority in the United States, 
one line represented by the post-Tinker61 judicial development of student rights, and, a second 
line represented by statutory provisions assuring parents of access to and involvement in their 
children’s education. The Third Circuit’s decision in Circle School provides some tantalizing 
insights into what the effect of a conflict in these two lines of authority might have on the parent-
student relationship. 

Although Tinker declared that students do not ‘shed their constitutional rights to freedom of 
speech or expression at the schoolhouse gate,’62 the case has had, for two reasons, surprisingly 
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little impact until now on the relationship between students and their parents: (1) the courts 
continue to presume that parents represent the best interests of their children; and, (2) parents 
continue to be actively involved in their children’s claims against schools, albeit as nominal 
plaintiffs in lawsuits. 

With the exception of Justice Douglas’s dissent in Yoder, the Supreme Court has seldom 
questioned the presumption that parents represent the best interest of their children in matters 
involving education. Arguably, the interests of the parents in Circle School were not adverse 
to their child because the parents were the nominal plaintiffs.63 Yet, the Third Circuit’s opinion 
in Circle School is significant because the court reached its decision that Pennsylvania’s parent 
notification provision ‘discriminate[d] among students based on the viewpoints they express[ed],’64 
without any discussion as to what the parents’ interests might have been in having their children 
participate in the pledge. In abortion cases challenging statutory parent notification requirements, 
the Supreme Court has ruled that a court, in deciding whether a minor ‘is entitled to court 
authorization [to an abortion under a judicial by-pass exception] without any 
parental involvement,’65 must weigh the minor’s right to an abortion with the maturity of 
the minor, the effects of the abortion on third parties (e.g., parents), and the state’ interest in 
protecting the fetus.66 The silence of the Third Circuit in Circle School regarding any weighing 
of the parents’ interest in their children’s compliance with the pledge requirement in school is 
intriguing. The Third Circuit in Circle School emphatically determined that a balancing of interests 
such as occurs in abortion cases is not necessary in free speech cases involving education.67 As 
a result, Third Circuit divined that the right of students to not have their parents notified of 
pledge noncompliance exists independently of whether the parents might have an interest in 
knowing about their children’s noncompliance. Indeed, one could argue that the court’s refusal 
to consider the parent-plaintiffs’ liberty clause claim reinforces this position. Not only were the 
parent-plaintiffs in Circle School forestalled from preventing the pledge being conducted, but 
future parents not objecting to the pledge would likewise be forestalled from compelling schools 
to furnish notices of noncompliance. Once students have a constitutional right of noncompliance, 
Circle School effectually removes parents from the pledge statute equation and, as prophesied by 
Justice Douglas’ in Yoder, students have become ‘masters of their own destinies’.68 

A  Legislative Approaches to Determining Parent-School-Child Interests
Notwithstanding this judicial debate regarding student rights, Congress and state legislatures 

have moved energetically in the direction of assuring active involvement by parents in their 
children’s education. Such federal statutes as the Family Rights and Privacy Act of 1974 (FERPA),69 
the Protection of Pupil Rights Act (PPRA),70 and the Education for All Handicapped Children Act 
of 1975 (hereinafter referred to under its current title, IDEA)71 have had the effect of assuring that 
all parents will have access to their children’s education records (FERPA), that parents can review 
data collection instruments paid for with federal funds (PPRA), and that parents of children with 
disabilities will be treated as equal partners in the design and development of their children’s 
education (IDEA). In addition, some states have accorded parents rights regarding review of their 
children’s curriculum.72 

The Pennsylvania statute’s parent notification provision in Circle School fits broadly within the 
statutes above in that it required schools to provide information to parents regarding their child’s 
performance at school. However, the irony is not lost on the reader that the parties challenging 
this parent notification provision, albeit as nominal plaintiffs, were the parents themselves. Thus, 
the anomalous result is that the parents, by advancing their son’s free expression claim to not 
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have his parents notified, were in effect also asserting a claim not to be informed. Were it not 
for the uncertain implications of the Third Circuit’s Circle School opinion on parent-student 
relationships, this case might simply be passed off as an example of overzealous parent support 
on behalf of their child. 

 Whether Circle School presages a significant change in the legal relationship between 
parents and their children is not clear. The rationale for the parents’ support of their child in 
Circle School was never clarified. Either they saw no conflict between the free expression and 
statutory notice claims because, presumably, they believed they should have no right to notice, or, 
they recognised the two claims as competing but decided in favor of their child’s constitutional 
claim. However these parents chose to rationalise their support for their child, not all parents of 
public and private school students in Pennsylvania would have considered inappropriate or illegal 
the parent notification information required in the pledge statute. For these parents, the notice of 
noncompliance with the statutory pledge requirements would have been one more example of a 
legislative effort to maintain parent involvement in school matters. Thus, the effect of depriving 
other parents of the opportunity to know about their children’s noncompliance, arguably, would 
prevent them from asserting parental control over their children at home to compel their children’s 
compliance at school. 

Moreover, when one considers that the Pennsylvania statute would have allowed parents to 
notify school officials directly that their child had permission not to participate in the pledge,73 
thus obviating any need for parent notification of noncompliance, the case speaks not only to the 
enhancement of the rights of students but also to the widening gap between parents’ and students’ 
interests. Once students have a free expression right not to have their parents notified of pledge 
noncompliance, that right can just as easily be asserted against parents who would like to be 
notified about other areas of noncompliance. While parents have generally served as nominal 
plaintiffs in challenges involving schools, students may well seek other representation where 
their interests differ from those of their parents. As has been evident in the challenges by minor 
children to abortion statute parent notification provisions, other persons or organizations have 
been willing to step forward to represent the interests of minor children.74 Thus, the challenge 
to the Pennsylvania parent notification provision, arguably, could just as easily have proceeded 
without parental involvement, and presumably would have, if student-plaintiff’s parents had not 
served as nominal plaintiffs.

The challenge with a case like Circle School is determining its application to other areas 
of parent involvement in schools. If students have a free expression right to deny their parents 
notice of pledge of allegiance noncompliance under a state statute, do they also have a privacy 
right to deny their parents access to their education records under FERPA? If state law or school 
board policy requires that parents consent to their children’s participation in certain courses or 
activities (e.g., viewing ‘R’ rated films), do students have a free expression right to participate 
even if their parents refuse to grant consent? Under IDEA, do students have a privacy or free 
expression right to be represented by a person of their choice on the IEP team and to have their 
parents permanently removed from the team? Pursuant to NCLB where students are entitled to 
other school choices if their current school has failed to meet annual yearly progress requirements 
(AYP),75 would the child have an enforceable right to stay in his/her current school even if the 
parents selected another school?76 To date, these kinds of questions have received scant judicial 
attention. Whether Circle School will be instrumental in dramatically redefining the student-
parent-school relationship remains to be seen. 
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To date, the notion that parents’ rights can be separated from those of their children has not 
received general acceptance in the United States. Although the U.S. Supreme Court recently has 
demonstrated a limited interest in looking to international sources for authority in certain kinds 
of criminal cases,77 nothing to date suggests that the Court might consider international sources 
that accord a broad range of education rights to children.78 Separating the rights of children from 
those of parents is a slippery slope and the temptation to justify upholding children’s rights at the 
expense of parent’s rights may seem politically expedient to some, but the price may well come 
with the fracturing of the family structure. 

Just such a challenge to parent-student relationships, though, may be a possibility under a 
proposed State of Georgia Department of Education rule requiring parental permission before a 
student can become involved in any school-sponsored extracurricular activity.79 In a parent consent 
procedure viewed as applying to such activities as diverse as running for the homecoming queen, 
trying out for the spring musical, or working for Habitat for Humanity, the rule requires that 
parents be notified either annually or when a new group is formed and requires that the notification 
provide the ‘mission or purpose’ of the group, the faculty sponsor, the activities students will 
be involved in, any national affiliations for the group and any financial requirements, such as 
dues.80 While parent permission has been considered a necessary ‘circuit breaker’ requirement 
to avoid establishment clause problems where elementary students participate in on-campus,81 
after-school religious clubs, courts have yet to determine whether such permission might be a 
free speech violation where high school students want to participate in after-school clubs without 
their parents’ knowledge. Thus, might the reasoning in Circle School striking down notification 
of student noncompliance be applied just as easily to block what essentially amounts to school 
notification of student extracurricular participation? On the other hand, though, if parents have 
no liberty clause right to control the public school curriculum to which their children are exposed 
during the school day, how might their liberty clause right be enhanced where the school-sponsored 
activities at issue occur outside the school’s compulsory attendance instructional day? One can 
argue that the Third Circuit’s reasoning in Circle School may be inapposite because the pledge of 
allegiance in that case applied to an activity that occurred during the school day. However, as the 
Ninth Circuit has observed in several cases involving the Equal Access Act (EAA), many schools 
have opened up school lunch periods and designated activity periods during the school day to 
noninstructional and noncurriculum-related clubs (essentially, extracurricular groups).82 Worth 
noting is that, while the EAA requires that all noninstructional and noncurriculum-related student-
led clubs be treated the same by public schools, school districts cannot impose requirements 
that infringe upon the expressive rights of the student participants.83 Thus, the question that still 
remains unresolved is whether students have an expressive right to meet in school-sponsored 
extracurricular activities without parent permission and, if so, how that right is to be balanced 
with parents’ liberty clause right to direct the education of their children.

III  conclusIon

The United States has never adopted the United Nations’ Convention on the Child in large 
part because the emphasis on children’s rights might be perceived as disrupting the American 
historical common law, constitutional and statutory presumption in favor of parents acting in the 
best interest of their children. While the American legal emphasis on development of rights for 
students has not created in the past a rift between the constitutional substantive rights of students 
and the constitutional rights of parents to direct their children’s education, one can speculate 
whether more recent American case law has moved the United States perceptibly in the direction 
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of creating children’s rights. To the extent that individual rights of students can be asserted against 
the views of their parents, the American presumption in favor of the parental right to direct their 
children’s education arguably is at risk. If students can assert their rights to expressive activities 
independently of their parents’ views, the role of parents in their children’s education will have 
to be reevaluated. Although the separation of the students’ right to expression from the parents’ 
right to direct their children’s education is unlikely to produce any immediate systemic changes, 
the long term effect could very well alter the role of parent participation in children’s education 
that American schools have come to expect.
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(b) For the protection of national security or of public order (ordre public), or of 
public health or morals. 

 Arguably, were the U.S. to become a signatory to the Convention, students might have the right to 
information independently from the views of parents.

79. See NSBA Legal Clips, May 19, 2005. 
80. See Bridget Gutierrez and Mary MacDonald, ‘After-school clubs could require a ‘Mother, may I?’’ 

(2005) May 13 The Atlanta Journal-Constitution. (The article reveals that ‘the rule grew out of 
proposed legislation that sought to squelch participation in gay and lesbian clubs, which have been 
popping up in area high schools’.)

81. See Good News Club v Milford Central Schools 533 U.S. 98 [154 Ed.Law Rep. 45] (2001) (in finding 
that school district refusal to permit a religious club to meet after school like other community student 
groups, the Court dismissed the school’s concern about a coercive effect on students to participate in 
the religious club, noting that ‘[b]ecause the children cannot attend without their parents’ permission, 
they cannot be coerced into engaging in the Good News Club’s religious activities). The ‘circuit 
breaker’ concept was raised unsuccessfully in Santa Fe Indep. Sch. Dist. 530 U.S. 290, 305 [145 Ed. 
Law Rep. 21] (2000), as applied to student-initiated and student-led prayer before football games, in 
an attempt by a school district to justify the practice as not being school sponsored.

82. See Ceniceros v Board of Trustees of Dan Diego School District 106 F.3d 878 [116 Ed. Law Rep. 82] 
(9th Cir. 1997) (holding that the lunch period during the school day when students were free to leave 
campus constituted noninstructional time for purposes of the EAA as long as other student groups were 
permitted to meet); Prince v Jacoby 303 F.3d 1074 [169 Ed. Law Rep. 85] (9th Cir. 2002) (holding that 
a morning student/staff activity period constituted a noninstructional time even though attendance 
was taken and, as long as students had an option to meet with student clubs during this time period, 
religious clubs could not be excluded). 

83. See Hsu v Roslyn Union Free School District 85 F.3d 839 [109 Ed. Law Rep. 1145] (2d Cir. 1996) 
(upholding free speech rights of student religious club that officers be ‘Christians,’ finding that school 
district’s nondiscrimination policy as pertaining to religion would violate the group’s expressive 
rights).
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