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CurriCuLAr CoNtroL ANd pArENtAL 
rights: bALANCiNg thE rights of 

EduCAtors ANd pArENts iN AmEriCAN 
pubLiC sChooLs

i  iNtroductioN

In 1925, in Pierce. v. Society. of. the. Sisters. (Pierce),3 the United States Supreme Court 
acknowledged that ‘[t]he child is not the mere creature of the state; those who nurture him and 
direct his destiny have the right, coupled with the high duty, to recognise and prepare him for 
additional obligations’.4 In reasoning that the parents in Pierce had the right to send their children 
to a religiously affiliated non-public school and to a private military academy, rather than the 
State’s secular schools,5 as a means of satisfying Oregon’s compulsory attendance statute, the 
Court emphasised that the State, acting in and through local school boards, may not ‘unreasonably 
interfere with the liberty of parents and guardians to direct the upbringing and education of children 
under their control’.6 In fact, while the Pierce Court and later judgments focus on parental rights, 
they recognise that the Constitution protects ‘the fundamental right of parents to make decisions 
concerning the care, custody, and control of their children’.7 Insofar as ‘the custody, care and 
nurture of the child reside first in the parents’,8 there is a parental right to withdraw children 
from the States’ education system.9 In furtherance of their well-established judicially-created, as 
opposed to one found in the constitution or statutes, right to direct the educational upbringing of 
their children, parents may choose to send their offspring to non-public schools (regardless of 
whether they are religiously affiliated),10 to educate their children at home,11 or to withdraw their 
older children from schools altogether.12 Moreover, to date, the judiciary has focused on the rights 
of parents, rather than students. The courts have emphasised the rights of parents because they 
recognise that as long as children are minors, parents are responsible for the well-being of their 
offspring. Even so, keeping the best interests of children in mind, the final section of this article 
reflects on the possible tension between the rights of parents and their children with regard to 
educational programming.

As important as the parental right to direct the upbringing of their children, which includes 
the ability to withdraw their offspring from State educational systems,13 is, lower federal courts 
have sent a different message in this regard once parents permit their children to attend State 
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schools.14 To this end, as recent decisions from the United States Circuit Courts of Appeals15 for 
the First,16 Third,17 and Ninth18 Circuits demonstrate, parents may well have little or no say in 
issues concerning sexuality education in State schools.19 As the Sixth Circuit noted,20 ‘[w]hile 
parents may have a fundamental right to decide whether to send their child to a public school, 
they do not have a fundamental right generally to direct how a public school teaches their child’.21 
Without a doubt, State and local school officials have broad discretion to set curricular content.22 
Yet, legitimate questions can be raised about the extent to which parents should have a say 
directing the education of their children and/or when they should be free to have their children 
excused from courses or other activities that the parents deem objectionable. 

Given the growing tension between the parental right to direct the education of their children 
and the authority of the States, qua local school boards, to decide curricular matters for all 
students in their schools, especially when these actions conflict with legitimate parental desires, 
this article seeks to illuminate issues while highlighting considerations which may be relevant 
to policy makers in the United States as well as in Australia, New Zealand, and other places. In 
addressing the tension between the duty of educators in State to control curricular content and 
rights of parents to direct the educational upbringing of their children this article is divided into 
two sections. The first part reviews the cases while the second section reflects on the implications 
of this tension for educational policy makers and parents as they seek to work together to provide 
quality educational programs for all children. 

This article does not seek to prescribe a solution for Australia, New Zealand, or any other 
nation. Just as the United States must look to its own unique constitutional heritage and political 
culture in order to fashion solutions to its problems, each nation must draw on its experience. 
Nevertheless, the American experiences, in light of our shared heritage of British common law, 
may be able to provide a catalyst for uniquely Australian and/or New Zealand responses. Further, 
to the extent that educational issues that deal with such basic concerns as curricular content have a 
way of appearing in different locations throughout the world, in the event that such a controversy 
rears its head in Australia or New Zealand, perhaps lawyers and other interested parties may look 
to this manuscript for a source of potential guidance. Additionally, the authors believe that the 
experiences of Australia and New Zealand can also inform and influence American responses.

ii  thE casEs

A..Brown.v.Hot,.Sexy,.and.Safer.Productions
In Brown.v.Hot,.Sexy.and.Safer.Productions (Brown),23 parents in Massachusetts unsuccessfully 

challenged an explicit sex-education/AIDS awareness program for high school students. Despite 
the fact that a board policy provided for parental notification of such a program, school officials 
permitted it to proceed without affording parents any opportunity to have their children excused 
from attending.24 Two students and their parents filed suit on constitutional grounds, alleging 
that educators violated their privacy rights under the First and Fourteenth Amendments, their 
substantive due process rights under the First and Fourteenth Amendments, their procedural due 
process rights under the Fourteenth Amendment, and their First Amendment rights under the 
Free Exercise Clause along with a charge of deprivation of their right to direct and control the 
upbringing of their children.25 More specifically, the parents claimed that the program presented 
sexually explicit monologues and sexually suggestive skits with several minors chosen from the 
audience. As reflected in the court’s opinion, the instructor:
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1) told the students that they were going to have a ‘group sexual experience, with audience 
participation’; 2) used profane, lewd, and lascivious language to describe body parts and 
excretory functions; 3) advocated and approved oral sex, masturbation, homosexual sexual 
activity, and condom use during promiscuous premarital sex; 4) simulated masturbation; 
5) characterized the loose pants worn by one minor as ‘erection wear’; 6) referred to being 
in ‘deep sh--’ after anal sex; 7) had a male minor lick an oversized condom with her, after 
which she had a female minor pull it over the male minor’s entire head and blow it up; 8) 
encouraged a male minor to display his ‘orgasm face’ with her for the camera; 9) informed 
a male minor that he was not having enough orgasms; 10) closely inspected a minor and 
told him he had a ‘nice butt’; and 11) made eighteen references to orgasms, six references 
to male genitals, and eight references to female genitals.26

As a result of the presentation, the plaintiffs filed suit claiming that some students were 
intimidated and that others mimicked the instructor’s behaviour by displaying overtly sexual 
behaviour.27 The parent-plaintiffs asserted that the program violated their children’s constitutional 
right to privacy as well as their right to direct and control their children’s education. After a federal 
trial court dismissed the case for failure to state a claim, the plaintiffs sought further review.28

On appeal, the First Circuit affirmed that since the actions of school officials did not shock 
the conscience, the standard necessary for a federal civil rights violation, they could not be liable 
on this account.29 Second, and more importantly for purposes of this article, the court held that 
the sexually explicit program did not violate the rights of the parents to direct their children’s 
education. Interpreting the right recognised by Pierce in a narrow fashion, the court observed:

We do not think, however, that this freedom encompasses a fundamental constitutional 
right to dictate the curriculum at the public school to which they have chosen to send their 
children. We think it is fundamentally different for the state to say to a parent, ‘You can’t 
teach your child German or send him to a parochial school,’ than for the parent to say to 
the state, ‘You can’t teach my child subjects that are morally offensive to me’. The first 
instance involves the state proscribing parents from educating their children, while the 
second involves parents prescribing what the state shall teach their children. If all parents 
had a fundamental constitutional right to dictate individually what the schools teach their 
children, the schools would be forced to cater a curriculum for each student whose parents 
had genuine moral disagreements with the school’s choice of subject matter. We cannot see 
that the Constitution imposes such a burden on state educational systems, and accordingly 
find that the rights of parents as described by Meyer and Pierce do not encompass a broad-
based right to restrict the flow of information in the public schools.30

Third, the court simply rejected the student’s claim that they had been exposed to ‘patently 
offensive language’.31 To this end, the First Circuit maintained that there were no cases upholding 
a right to be free from such language and saw no need to expand the law to offer such protection. 
Fourth, the court decided that the parents could not recover for the failure of the school board 
and building level officials to follow the board’s policy with regard to notification insofar as the 
plaintiffs was a ‘random and unauthorised act’ for which the board could not be liable. Fifth, the 
court held that the parents’ constitutional right to the Free Exercise of Religion did not trump the 
board’s curricular choices since school officials had ultimate authority for regulating educational 
programming. Finally, the court declared that the children could not recover for sexual harassment 
because the plaintiffs failed to establish their claim that the presentation created a sexually hostile 
environment in the school. In sum, the fact that the parents did not wish their children to view 
such a sexually program, that the children themselves were offended, and that the content of the 
program was contrary to the religious views of both parents and children was irrelevant. The 
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court was convinced that the State’s right to determine curriculum trumped the parental issues at 
bar.

B..Fields.v.Palmdale.School.District
In Fields. v.Palmdale. School.District (Fields)32 parents in California challenged a school 

board’s practice of permitting educators to distribute a sexually explicit survey to children in 
the first, third, and fifth grade.33 Among the sexually explicit questions were those that sought 
children’s attitudes about:

8. Touching my private parts too much
17. Thinking about having sex
22. Thinking about touching other people’s private parts
23. Thinking about sex when I don’t want to
26. Washing myself because I feel dirty on the inside
34. Not trusting people because they might want sex
40. Getting scared or upset when I think about sex
44. Having sex feelings in my body
47. Can’t stop thinking about sex
54. Getting upset when people talk about sex34

Unhappy parents unsuccessfully filed suit in a federal trial court in California claiming that 
school officials violated their rights both to privacy and by introducing matters to their children 
both to and about sex. After the trial court dismissed the parents suit for failure to state a claim,35 
they sought further review.

On appeal, the Ninth Circuit rejected the idea that Pierce.and its progeny allowed parents 
to object to specific aspect of the State’s school curriculum. Relying specifically on Brown, the 
Court wrote:

Parents have a right to inform their children when and as they wish on the subject of sex; 
they have no constitutional right, however, to prevent a public school from providing its 
students with whatever information it wishes to provide, sexual or otherwise, when and as 
the school determines that it is appropriate to do so….
Although the parents are legitimately concerned with the subject of sexuality, there is 
no constitutional reason to distinguish that concern from any of the countless moral, 
religious, or philosophical objections that parents might have to other decisions of the 
School District-whether those objections regard information concerning guns, violence, 
the military, gay marriage, racial equality, slavery, the dissection of animals, or the 
teaching of scientifically-validated theories of the origins of life. Schools cannot be 
expected to accommodate the personal, moral, or religious concerns of every parent. Such 
an obligation would not only contravene the educational mission of the public schools, but 
also would be impossible to satisfy.36

In other words, the court was of the opinion that ‘once parents make the choice as to which 
school their children will attend, their fundamental right to control the education of their children 
is, at the least, substantially diminished’.37 Thus, the court concluded that the right of parents 
to direct the education of their children that identified in Pierce ‘does not extend beyond the 
threshold of the school door’.38

In an interesting side note, on November 16, 2005, two weeks to the day after the Ninth Circuit 
rendered its judgment in Palmdale, the United States House of Representatives condemned the 
court’s ruling. Acting on a resolution introduced by Representative Tim Murphy (Republican-
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Pennsylvania), they ‘voted 320-91 for a resolution that said the decision by the 9th U.S. Circuit 
Court of Appeals “deplorably infringed on parental rights”’.39

C..C.N..v.Ridgewood.Board.of.Education
In C.N..v.Ridgewood.Board.of.Education (C.N.),40 which was resolved a month after Fields, 

three students and their mothers in New Jersey challenged a school board’s voluntary anonymous 
survey of children.41 The suit claimed that the surveys violated their rights under the two expansive 
federal statutes, the Family and Educational Rights privacy Act,42 and the Protection of Pupil 
Rights Amendment,43 and the United States Constitution. The federal trial court ruled in favor 
of the school board.44 On appeal, the Third Circuit affirmed in part and reversed in part.45 On 
remand, the trial court again ruled in favor of the board.46

On the second appeal, the Third Circuit affirmed in all respects. First, the court held that 
despite the personal nature of the questions, school officials simply did not violate the rights of 
the students or their parents to privacy. Second, the court found that answering the questions did 
not constitute compelled speech, meaning that officials did not violate the rights of students by 
forcing them to reveal particular information about themselves. Finally, and most importantly for 
purposes of this article, the court thought that school officials did not violate the parent’s right 
to direct the education of their children in permitting the survey to be distributed. As the court 
noted:

The Supreme Court has never been called upon to define the precise boundaries of a 
parent’s right to control a child’s upbringing and education. It is clear, however, that the 
right is neither absolute nor unqualified … [D]espite the Supreme Court’s ‘near-absolutist 
pronouncements’ concerning the right to familial privacy, the right is necessarily qualified 
in a school setting where ‘the state’s power is “custodial and tutelary, permitting a degree 
of supervision and control that could not be exercised over free adults.”’ Courts have held 
that in certain circumstances the parental right to control the upbringing of a child must 
give way to a school’s ability to control curriculum and the school environment.47 

Thus, while the court recognised the importance of Pierce, it determined that ‘the decision 
whether to permit a middle or high school student to participate in a survey of this type is not a 
matter of comparable gravity’.48

The Third Circuit’s narrow interpretation of Pierce notwithstanding, it emphasised that its 
view of Pierce was far more expansive than the Ninth Circuit’s might have been. Commenting 
on Fields, the Court declared:

In reaching this conclusion, we do not hold, as did the panel in Fields.v..Palmdale.School.
District, that the right of parents under the Meyer-Pierce rubric ‘does not extend beyond 
the threshold of the school door’. Nor do we endorse the categorical approach to this 
right taken by the Fields court, wherein it appears that a claim grounded in Meyer-Pierce 
will now trigger only an inquiry into whether or not the parent chose to send their child 
to public school and if so, then the claim will fail. Instead, we have determined only that, 
on the facts presented, the parental decisions alleged to have been usurped by the School 
Defendants are not of comparable gravity to those protected under existing Supreme Court 
precedent.49

In other words, rather than painting a bright line rule as the Ninth Circuit did, the Third 
Circuit attempted to engage in a form of judicial balancing.50 Of course, an argument can be made 
that whether there was a constitutional violation would depend on the individual circumstances. 
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Indeed, if confronted with the sexually explicit program at issue in Fields, the Third Circuit may 
well have reached the opposite result.51

iii  rEflEctioNs

In light of the sensitive and controversial issues involved in Brown, Fields, and C.N., an 
argument can be made that these cases stand Pierce on its head. As reflected by the Congressional 
furore over Fields in particular, the challenge for educational leaders is to reconcile the two 
divergent visions of the relationships between and among parents and educators. 

If educators whether in America or Australia or New Zealand are unable to set a middle 
ground with regard to curricular concerns by seeking greater parental input, then they run the risk 
of existing in a perpetual state of conflict with parents. More specifically, educators must consider 
whether their task is essentially to supplant parents with regard to directing the education of 
their children, especially when dealing with such highly sensitive materials as human sexuality. 
Educators must consider whether they wish to give a radical new meaning to the concept of in.loco.
parentis, whereby they are supposed to act ‘in the place of the parent’ with regard to discipline and 
control of school children, rather than supplant the rights and duties of these parents, or whether 
they are obligated to work collaboratively with parents in educating children as suggested by 
Pierce. Consequently, in seeking to strike the necessary balance when dealing with the conflicts 
that can arise in the tension between the duty of educators to set curricular content and the right 
of parents to direct the educational upbringing of their children, school officials may wish to 
consider the following points in order to help maintain good relations with parents.

First, before developing and implementing programs that deal with subject matter as sensitive 
as human sexuality in K-12 settings in as controversial, explicit, and public a manner as in Brown, 
Fields, and C.N, educators should, at the very least, engage in some form of consultation with 
parents whether individually or through parent-teacher type organisations. This article certainly 
does not wish to grant parents a ‘heckler’s veto’ over the decisions that educators make with 
regard to controversial curricular materials. Even so, educators would be wise to collaborate 
with parents to consider their points of view because as important a topic as sexuality education 
is, one wonders how much school systems can accomplish if officials ignore legitimate parental 
concerns in cases such as the ones discussed herein and act on their own volition. At the risk of 
over-simplifying, controversies such as those in Brown, Fields, and C.N, cannot help to advance 
the legitimate educational concerns of either parents or school officials and can only lead to 
unnecessary, and typically costly, strife that often culminates in litigation in which both sides 
ultimately lose no matter who prevails in court. 

Second, if educators proceed with questionnaires such as in Fields and C.N. or programs 
that are as sexually explicit as in Brown, they would be well advised to develop materials that 
are age appropriate. Even conceding that some of the questions may have been acceptable for 
adolescents in Palmdale.and.C.N., others in both cases appear to be inappropriate for students of 
any age and run the risk of causing more harm than good, especially if they lead to misperceptions 
about sexuality in the minds of young, impressionable students. Moreover, since some of the 
questions raise fears about sex, and others may cause different worries, one can only wonder 
what impact they may have had on impressionable young minds. Put another way, considering 
that many students, especially those in first grade, may not have understood some of the questions 
about human sexuality, it would seem to be prudent to address the material in a way that young 
children can grasp and in a fashion that respects parental concerns. At the risk of appearing overly 
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simplistic, just as in instruction in such topics as mathematics and reading progress according to 
logical, sequential developmental steps, educators would be wise to adopt a similar approach with 
a topic as controversial as sexuality for children.

Third, educators should comply with existing opt-out provisions in state law and board policy. 
Alternatively, if boards do not have such policies in place, educators should consider developing 
them to permit parents to opt-out based on religious, philosophical, and even pedagogical grounds 
among others. In fact, an opt-out plan might also offer alternative programs that may be able to 
cover the same material in a less controversial format. Again, while fully acknowledging the 
authority of educational officials to direct the content of school curricula, and not wishing to see 
them yield too easily to parental pressures, such an approach is worth considering, especially 
because it can help to eliminate conflict with parents by working with them and taking their 
legitimate concerns into consideration. Moreover, by demonstrating a willingness to work with 
parents on controversial issues, educators can establish more open lines of communication that 
will benefit entire school communities.

Three inter-related final reflections come to mind vis-a-vis potential tensions that might arise 
between the rights of parents to direct the upbringing of their children and the rights of these same 
young people as students. In the first two of these points there was apparently no risk that parents 
might have overstepped their boundaries. 

First, since parents are responsible for the well-being of their children, especially during their 
tender years, there can be no doubt that they had the right to intervene on behalf of their children 
as was the situation in Palmdale. This parental right should be especially clear in light of their 
reasonable concerns that their children were being exposed to material that was inappropriate at 
that point in their lives and that parents may well have wished to address with their children in 
the privacy of their homes. 

Second, as students get older, as in both Brown.and C.N., they are free to join their parents 
in challenging the actions of school officials. As such, it appears that when parents and students 
act in concert, then there cannot be much of a question that, at least for the plaintiffs, the parents 
acted appropriately. 

Third, even when parents act directly on behalf of, or in unison with their children, questions 
might arise about who will protect the rights of the students, an issue that Justice Douglas raised 
in his partial dissent in Yoder.52 In Yoder.Justice Douglas questioned whether children had rights 
apart from their parents, based on his fear that students could have been ‘harnessed’ to the 
lifestyles of their parents. To this end, he was particularly concerned that the students did not 
have the opportunity to express their own desires since the lower courts did not take their wishes 
into consideration. Theoretically, Justice Douglas may have had a point about self-determination. 
However, in reality, to the extent that Yoder involved children who had just completed their eighth 
grade of formal education, meaning that they were typically about fourteen, at most fifteen, years 
of age, one can only wonder what solution he might have had in mind should the children have 
wished to have been emancipated from the lifestyle of their parents. While the State may have 
had the resources to intervene and provide support for children who disagree with their parents, 
it would set a dangerous precedent to allow State officials to interfere in familial relations where 
there was no clear showing of parental abuse. Put another way, it is one thing to raise such a 
question about parental rights but something altogether different when dealing with children who 
have lived relatively sheltered lives and who were not prepared to move out independent of the 
wishes of their parents. 



chArles J. russo & williAm e. thro98

In sum, while on the whole it is important to be concerned legitimately about the rights of 
students, on balance, it is appropriate that parents exercise their right to direct the educational 
upbringing of their children by seeking to ensure that they are educated in a way that is consistent 
with their family values. After all, since parents have the best interests of their children in mind, 
an interest that is certainly superior to that of school officials, when seeking to ensure that their 
children are being educated in State schools, then their opinions should be taken more seriously 
into consideration when dealing with curricular content.

iv  coNclusioN

As with so many areas of the law, educational leaders, policy makers, and, ultimately, the 
judiciary must exercise their discretion in establishing parameters with regard to parental input 
into curricular content or the wide array of other topics dealing with schools. At the same time, 
clearly, there is no guarantee that all legal and curricular controversies can be avoided. However, 
to the extent that school officials treat parents as partners, by seeking their input about important 
matters that affect their children, rather than as adversaries who are concerned about having their 
children exposed to information that is traditionally discussed in the confines of the home and 
family, then the more successful administrators and teachers will be in providing a top quality, 
age and content appropriate, education for all students.

Keywords: Curricular control; In loco parentis; Parental rights; Sexuality education; Values 
education.
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