
Enforcement

Restrictive trade 
practices
A m p o l (V ictoria ) Pty Ltd

Price fixing and resale price maintenance 
arrangements (ss 45, 48)

On 12 March 1996 the Federal Court imposed 
penalties totalling $3.5 million on Ampol for its 
participation in Victorian price fixing and resale 
price maintenance arrangements. An Ampol 
employee, Ken McKay, was penalised a total of 
$100 000, and costs of $150 000 were 
awarded to the Commission.

One matter concerned resale price maintenance 
at the Ampol Bayswater site in 1992-93, for 
which Ampol was penalised $1 million and 
McKay penalised $40 000. It was alleged that 
McKay, on behalf of Ampol, attempted to 
induce the Bayswater proprietors to raise prices 
for super and unleaded petrol to match 
competing stations in the area.

In the other matter, it was alleged that from 
December 1994 to February 1995 Ampol, 
through McKay, attempted to induce a Dove ton 
Solo Service Station (supplied by Ampol) to 
enter into a price fixing arrangement for LPG 
and petrol. It was alleged that Ampol sought to 
ensure that the Solo site prices would either 
match or be above prices posted by another 
company, Best Oil Co. Pty Ltd. Ampol was 
penalised $2.5 million and McKay $60 000.

The Federal Court also restrained Ampol and 
McKay for two years from engaging in the 
practice of resale price maintenance and price 
fixing.

As part of the terms of settlement, Ampol also 
agreed to reinforce its trade practices training 
and compliance program. It was also agreed

that some petrol station franchisees, if adversely 
affected by Ampol’s conduct, could seek 
resolution of their claims against the company 
through the voluntary petrol code of practice, 
Oilcode. If the Oilcode has no application, 
mediation in accordance with appropriate rules 
will be available at no cost to the franchisees.

M ultip le site franch ising in the petro l 
industry

Anti-competitive agreements (s. 45), 
unconscionable conduct in commercial 
transactions (s. 51AA)

The Commission has been examining the 
moves by Shell and Mobil to introduce multiple 
site franchising systems under which one 
franchisee would operate a number of retail 
sites —  in Shell's case possibly up to 30 sites.

The Commission considers that the 
arrangements will result in a substantial increase 
in concentration of retail sites, particularly in 
metropolitan areas. It is concerned that, while 
possibly generating some operational 
efficiencies as claimed by the companies, these 
arrangements also appear to have significant 
anti-competitive potential.

Neither Shell nor Mobil has applied for 
authorisation to demonstrate that the public 
benefits flowing from these efficiency gains 
would outweigh their anti-competitive effects.
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After giving the arrangements careful 
consideration, the Commission obtained advice 
from Senior Counsel on the possible 
application of the Trade Practices Act to them. 
On the basis of that advice, the Commission 
has serious concerns that the arrangements 
could involve a number of contraventions of the 
Act.

These concerns are not confined to the multiple 
site franchising arrangements but extend to, 
and are coupled with, arrangements for 
provision of pricing support to multiple site 
franchisees, the exclusive dealing arrangements 
for supply of motor fuel, and possible 
unconscionable conduct in relation to 
termination of certain single franchise 
agreements.

The Commission has written to Shell and Mobil 
expressing its concerns, and has requested a 
response from the companies.

It will consider what, if any, action it should 
take on this matter after assessing the 
responses and will also continue to discuss the 
issue with other participants in the industry, 
such as resellers.

C ro m fo rd  Pty Lim ited, A ustra lian  Film  
and  P ipe  M anu factu rers  and  A n ross  
Investm ents Pty Lim ited

Anti-competitive agreement (s. 45)

On 29 December 1995 the Commission filed 
proceedings in the Federal Court against three 
companies and five individuals, alleging price 
fixing, market sharing and resale price 
maintenance.

Named in the statement of claim are Cromford 
Pty Limited, a wholly owned subsidiary of 
Washington H. Soul Pattinson Limited; 
Australian Film and Pipe Manufacturers, a 
business of Columbus Merchants Pty Limited; 
and Anross Investments Pty Limited.
Individuals named in the proceedings are Neville 
McDonnell, General Manager of Cromford;
Kim Jones, National Sales Manager of 
Cromford; Howard Wilkie, Director of 
Columbus Merchants; Maurice Lewis, General 
Manager of Australian Film and Pipe

Manufacturers; and Kenneth Murray, Director 
of Anross Investments.

The Commission alleges that since 
September 1991 Cromford and Columbus 
Merchants entered into a price fixing and 
market sharing arrangement for both the supply 
of polythene building film and for the 
acquisition of polythene scrap plastic. This is 
an essential raw material in the production of 
polythene building film which is widely used 
throughout Australia in the domestic and 
commercial building industry as a vapour barrier 
under concrete slabs and pavements.

It is further alleged that Cromford and Anross 
Investments attempted to induce Australian Film 
and Pipe to engage in resale price maintenance 
in relation to the supply of polythene building 
film to Australian Film and Pipe distributors.

The Commission is seeking penalties and 
injunctions. The next directions hearing is set 
down for 23 May 1996.

Mergers
M o b il O il A u stra lia  Lim ited

Acquisition (s. 50)

On 16 January 1996 the Commission 
announced it had accepted undertakings from 
Mobil Oil Australia Limited in relation to its 
acquisition of the petroleum retail and 
wholesale businesses of Amgas Pty Ltd and 
Coodex Pty Ltd.

The undertakings were offered by Mobil after 
the Commission formed the view that the 
acquisition would be likely to have the effect of 
substantially lessening competition in the supply 
of petroleum products in a number of markets 
for petroleum products in Western Australia.

The acquisition marked the re-entry of Mobil to 
petroleum retailing and wholesaling in Western 
Australia after an absence of about 10 years.

In addition to the acquisition Mobil had 
negotiated a terminal hosting agreement with 
Amtank Pty Ltd and Coogee Chemicals Pty Ltd
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in respect of their terminalling facilities at 
Kwinana, Western Australia whereby Mobil:

■ has exclusive rights to use the Kwinana 
terminal for a set period (the terms of 
which are confidential);

■ has the right to extend the term of the 
terminal hosting agreement; and

■ may terminate the terminal hosting 
agreement on agreed set periods of notice 
(the terms of which are also confidential).

The Commission was concerned that the 
acquisition might restrict the opportunity for the 
distribution and sale of petroleum products in 
Western Australia by companies independent of 
established major oil companies, which it 
considers to be an important element in 
keeping prices to consumers down. It was also 
concerned about the removal of an independent 
petroleum retailer, whose presence resulted in 
significant price reductions, and its replacement 
with a major oil company.

Following discussions with Mobil, the company 
(while denying that competition would have 
been lessened) offered undertakings which 
ensure that the Kwinana terminal facilities 
remain available to independent importers, 
wholesalers or retailers, in the event that Mobil 
does not require the terminal for its own 
business. This will prevent the terminals being 
used to restrict access to imports and, thus, 
competition in the W A market.

Pace Farm s Pty Ltd

Acquisition (s. 50)

On 21 January 1996 the Commission 
announced it would not oppose the acquisition 
and leasing of a number of NSW egg farms by 
Pace Farms Pty Ltd.

Pace had acquired and/or leased a significant 
number of egg farms in NSW over about nine 
months in 1995. The matter was raised with 
the Commission by other NSW egg producers.

The Commission decided not to oppose the 
acquisitions because the barriers to entering the 
market for the production and supply of shell

eggs were low, particularly since the removal of 
statutory barriers, such as quotas. Also many 
of the egg farm functions, such as grading and 
delivery, may be subcontracted, thus reducing 
the capital costs required for new entry.

It was also relevant to the Commission’s 
decision that the NSW Egg Cooperative and 
Bartter Enterprises are strong competitors in 
NSW.

The Commission will continue to monitor 
deregulation in the Australian egg industry.

H o w a rd  Sm ith Industries Pty Lim ited, 
A de la ide  Steam sh ip  C om pan y  
Lim ited, W a ra tah  T o w a g e  Pty Lim ited  
and  J Fenw ick and  C o  Pty Ltd

Acquisition (s. 50)

On 22 January 1996 the Commission sought 
an urgent interim injunction to prevent Howard 
Smith Industries Pty Limited (HSI), Adelaide 
Steamship Company Limited (Adsteam) and 
Waratah Towage Pty Limited (Waratah) from 
completing several agreements for the 
sale/charter of four tugs currently used by 
J Fenwick and Co Pty Ltd (Fenwick) in the 
ports of Sydney.

Background

Adsteam and Howard Smith each owned 
50 per cent of Waratah. Towage services in 
Sydney Harbour and Botany Bay were provided 
by Waratah and Fenwick, each of which 
operate four tugs. On 22 December 1995 the 
Commission was informed by the parties that 
several agreements had been entered into as a 
result of Fenwick’s decision to withdraw from 
the provision of towage services in the Sydney 
ports.

The agreements were due to be completed on 
17 January 1996. On that day the 
Commission notified the parties of its view that 
the arrangements were likely to substantially 
lessen, prevent or hinder competition in the 
supply of towage services in the ports of 
Sydney, in breach of s. 50 and/or s. 45 of the 
Trade Practices Act. The parties gave 
undertakings, initially to the Commission and

ACCC Journal No. 2 Page 17



Enforcement

subsequently to the Court, not to complete the 
agreements before 23 January 1996.

The Commission moved to gain the injunction 
after the parties refused to abandon or modify 
their proposal.

In the Commission’s view the merger would 
turn the duopoly into a monopoly, and prevent 
any possible future competition. From its 
inquiries, the Commission ascertained that, with 
a market definition of Sydney ports (Port 
Jackson and Port Botany):

■ barriers to entry to the towage market were 
high and arose from economies of scale, 
capital requirements and excess capacity;

■ users were unable to exercise countervailing 
power and generally faced a common fixed 
tariff;

■ users could not switch to another service if 
the monopoly power was abused; and

■ a monopolist would have the market power 
to raise prices or profit margins or reduce 
service quality significantly.

Court decision

On 23 January 1996, Justice Whitlam in the 
Federal Court Sydney refused to grant the 
interim injunction, reserving his reasons. His 
Honour also refused to grant an injunction 
regarding the transactions, pending either an 
appeal or the handing down of his reasons for 
decision. In the circumstances, it was not 
possible for the Commission to appeal against 
the decision before the transactions proceeded 
to finality later that afternoon.

The reasons for judgment were handed down 
on 25 January 1996, two days after the 
transactions were completed.

In the Commission’s view, the effect of 
completing the transactions meant that an 
existing business had ceased operation; its staff 
had been transferred to, and its customers had 
become customers of, its only competitor; and 
its operational infrastructure, including wharf 
licences, had been dismantled. In these 
circumstances the Commission decided there 
was no practical point in appealing the Court 
decision.

The Commission considered pursuing orders for 
divestiture of the assets acquired or setting aside

the transactions but believed in the 
circumstances that this would do little to permit 
or enhance future competition in the Sydney 
ports or to restore the price constraint that 
each competitor previously exerted on the 
other, as neither of these remedies would create 
or re-establish a viable and operating 
competitor.

Accordingly the Commission decided not to 
pursue its claims and will not further proceed 
against the parties in respect of the acquisitions 
and associated transactions.

The parties agreed to bear their own costs.

O ffse t  A lp ine  an d  Eastern  S u bu rb s  
N ew sp ap e rs

Acquisition (s. 50)

On 6 February 1996 the Commission 
announced it would not oppose the acquisition 
of Offset Alpine by Eastern Suburbs 
Newspapers (ESN).

The Commission considered that the acquisition 
was unlikely to substantially lessen competition, 
particularly as there are a number of other 
competitors, of a comparable size to Offset 
Alpine, that would provide competition to ESN 
in the market for the supply of web printing 
services. Furthermore, PMP, a subsidiary of 
News Limited and a bigger player in this market 
than ESN, is an aggressive competitor.

B risban e  C ab s  an d  M erryw ell Pty Ltd  
(trad ing  as B lack  &  W h ite  C ab s )

Merger (s. 50)

On 13 February 1996 the Commission 
announced it would not oppose the proposed 
merger of Brisbane Cabs and Merrywell Pty Ltd 
(trading as Black & White Cabs).

Black & White Cabs operated the second 
largest taxi depot service in the Brisbane 
metropolitan area while Brisbane Cabs 
operated the smallest.

Following the introduction of changes in 
regulation proposed by Queensland Transport, 
all taxi booking service providers operating in 
South-East Queensland are required to enter 
into service contracts which set minimum 
service levels. These include a requirement that
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taxi booking service providers comply with 
auditing standards which are likely to 
necessitate the use of computerised despatch 
systems.

The largest depot in the market, Yellow Cabs, 
has experienced significant growth within its 
fleet after the transfer of a number of taxi 
operators from Brisbane Cabs and Black &
White Cabs. It has been a vigorous competitor. 
Yellow Cabs is further expected to increase its 
taxi numbers following the Queensland 
Transport decision that the number of 
wheelchair accessible taxis will be increased.
All additional wheelchair accessible taxis will be 
operated through Yellow Cabs for the next two 
years under contract with the Queensland 
Government.

Commission inquiries indicated that, while 
Brisbane Cabs was an effective competitor 
when it first entered the market five years ago, 
this competition has not been maintained, 
particularly in the area of despatch system 
technology. This has affected its ability to 
attract taxi operators to its depot and its ability 
to satisfy the proposed regulatory requirements 
of Queensland Transport.

Black & White Cabs has also experienced 
difficulties in retaining its taxi numbers, losing a 
significant number of taxis through transfers in 
the past year. Recently, Black & White Cabs 
has been the subject of legal proceedings 
instituted by its despatch system supplier, 
Motorola, for default of payment. It is likely 
that failure to service this liability would result in 
the withdrawal of this equipment from the 
Black & White Cabs depot and the cessation of 
its despatch operations at least in the short 
term.

It is unlikely that, individually, Black & White 
Cabs or Brisbane Cabs would continue to be 
vigorous and effective competitors in this 
market in the future.

National Australia Bank and St George

Acquisition (s. 50)

On 22 February 1996 the Commission 
announced it was making routine inquiries 
about the National Australia Bank’s 5.8 per 
cent shareholding in St George Bank.

In September 1995, following its decision not 
to oppose Westpac’s acquisition of Challenge 
Bank, the Commission said that regional banks, 
by adding diversity, innovation, closeness to 
customers and price competition, played a key 
role in promoting competition and consumer 
choice.

At that time the Commission said it would 
scrutinise any acquisitions of regional banks by 
major trading banks very carefully. In any State 
with only one major regional bank the 
Commission would be especially concerned that 
such an acquisition would be likely to 
substantially lessen competition. In States with 
more than one substantial regional bank, the 
Commission would examine any major trading 
bank acquisition very closely in any event.

Since that time the Commission has not been 
involved in any decisions about bank 
acquisitions and its main activity in this area has 
been to update its market knowledge in the 
light of takeover speculation.

Should NAB or any other major trading bank 
move to acquire St George, the Commission 
would look at the matter on its merits at the 
time of the proposed acquisition.

Consumer protection
First Netcom Pty Ltd

Misleading or deceptive conduct (s. 52), false 
or misleading representations (s. 53), false or 
misleading statements about work-at-home 
schemes (s. 59)

In response to a number of complaints, the 
Commission investigated the business activities 
of First Netcom Pty Ltd, a telecommunications 
reseller which purchases phone call capacity in 
bulk from Telstra. Through a network of 
distributors who work on commission, it 
encourages consumers to join First Netcom by 
offering them discounts on their calls.

After investigation, the Commission came to 
the view that First Netcom had:

■ made misleading statements to customers 
about the savings they would receive if they 
signed with First Netcom;
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■ misled customers by promising discounts on 
their telephone calls if they signed with First 
Netcom but not telling them that they 
would lose their existing carrier discounts, 
which would often mean that telephone bills 
would be no cheaper with First Netcom.
For example, Optus customers were not 
told that their Optus Instant Saver discount 
of at least 6 per cent was cancelled when 
they transferred to First Netcom, even 
though First Netcom offers only a 
maximum discount of 5 per cent for home 
users;

■ made misleading claims about the amount 
of income that people could earn as First 
Netcom distributors;

■ made false statements that gas, electricity, 
water and Pay TV  would be available for 
billing through First Netcom; and

■ made misleading statements that First 
Netcom customers would be able to cancel 
their First Netcom service within five 
working days if they were dissatisfied, when 
in fact customers’ requests to cancel often 
took months to process.

In December 1995, First Netcom signed court 
enforceable undertakings that it would stop 
engaging in this conduct and would provide 
refunds to its customers wherever it had failed 
to provide the discounts it promised. It has also 
undertaken that its distributors will not 
represent to customers that First Netcom is 
approved or sponsored by Telstra. It will also 
establish a trade practices compliance program, 
and a complaints handling system which meets 
the Australian Standard.

The Commission is currently investigating other 
resellers in the telecommunications area.

Mayne Nickless (trading as MSS 
Alarm Services)
Misleading or deceptive conduct (s. 52), false 
or misleading representations (s. 53), 
misleading the public as to the nature or 
characteristics of services (s. 55A)

On 23 February 1996 the Federal Court 
Brisbane granted the Commission a consent 
injunction against MSS restraining the company 
for a period of two years from misleading 
current or prospective customers about the

monitoring and maintenance of MSS alarms. 
The company has admitted it misrepresented 
the reliability of a personal alarm and 
monitoring service which it provides to elderly 
and infirm people in Queensland and northern 
NSW.

On 3 October 1995 the Commission instituted 
proceedings against Mayne Nickless, trading as 
MSS Alarm Services, for alleged misleading and 
deceptive conduct in relation to the promotion 
of alarm systems.

It initiated a civil court action against Mayne 
Nickless because of the way it marketed its 
Neva Alone device —  a small security pendant 
that enabled the wearer to raise the alarm in an 
emergency. By pressing a small button, the 
user could trigger an automatic message to the 
control room of Metropolitan Security Services. 
A monitor would then present the operator in 
the MSS control room with a series of options, 
e.g. call a relative, neighbour, doctor etc.

MSS promoted the Neva Alone system as an 
‘around the clock’ personal emergency call 
system that was continuously monitored. Based 
on the evidence of a former senior operator in 
the control room, the Commission alleged MSS 
had misrepresented the Neva Alone and some 
other general alarm services because the 
monitoring equipment did not operate 
effectively on all occasions. Since 1990 the 
capacity to monitor has been intermittently 
disrupted by malfunctions in the computer and 
receiver systems.

The Commission also alleged the customer 
database, which contained the pre-identified 
contacts for distress callers, was not kept up to 
date and the company had fallen behind on its 
six-monthly schedule for maintenance.

The injunction will apply to MSS on a 
nation-wide basis.

The company has also agreed:

■ to write to its customers advising them of 
the Commission’s views about the 
interruptions to the monitoring service;

■ to provide a compensation package to all 
existing Queensland Neva Alone customers, 
comprising six months’ free service or the 
cash equivalent; and
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■ to appoint an independent expert to review 
and report on the current alarm monitoring 
system.

Omega 3 enriched eggs

Misleading or deceptive conduct (s. 52), false 
or misleading representations (s. 53)

On 5 March 1996, Hindmarsh Valley 
Enterprises Pty Ltd, Egg Industry Co-operative 
Ltd, Wallace Bros. Eggs Pty Ltd and 
Agricultural Business Research Institute 
provided enforceable undertakings to the 
Commission in relation to Heart Smart 
Omega 3 enriched eggs.

As a result, the parties have asked the Federal 
Court Adelaide to dismiss the proceedings 
which were instituted by the Commission on 
9 February 1996 because the Heart Smart 
group had refused to withdraw its claims about 
the health benefits of consumption of the eggs.

The Commission had alleged that the Heart 
Smart egg producers had made false or 
misleading claims and that ABR1, the owner 
and licensor of the trademark ‘Heart Smart’ , 
was knowingly concerned in the offences. It 
had sought permanent injunctions and 
corrective advertising orders.

The Commission alleged that the use of the 
name Heart Smart was misleading because 
medical research to date does not substantiate 
claims that the long-term consumption of 
Omega 3, in the form of Omega 3 enriched 
eggs, has a beneficial effect on human hearts.

The Commission also claimed that while the 
eggs may contain increased levels of Omega 3, 
the cholesterol content of Heart Smart eggs is 
the same as that of ordinary eggs and should be 
consumed at the same rate as ordinary eggs.

The Commission also alleged that the 
promotional literature and radio advertisements 
breached ss 52 and 53 of the Trade Practices 
Act in that they misrepresented:

■ that Omega 3 is lacking in most Australian 
diets;

m the extent of research into the effect of the 
Omega 3 eggs on the human heart;

■ the ability of the Omega 3 enriched eggs to 
reduce blood pressure;

■ the effect of Omega 3 in reducing the risk 
of arthritis and asthma;

■ that various heart foundations around the 
world encourage the increased and regular 
use of all types of eggs; and

■ that the consumption of Heart Smart eggs 
is beneficial for pregnant and nursing 
mothers.

The Heart Smart producers have undertaken to:

■ change the name of the eggs;

■ adopt a standard testing procedure to 
determine the Omega 3 content of the eggs;

■ immediately abandon current advertising;

■ cease making misleading health benefits 
claims;

■ engage in advertising to correct the 
misleading information promoted in the 
Heart Smart literature; and

■ pay the Commission’s costs.

Other producers of Omega 3 fatty acid 
enriched eggs, The Safe Egg, Omegga Egg and 
Megga, had previously offered the Commission 
enforceable undertakings about any health 
claims made and also adopted a standard 
testing procedure to accurately determine 
Omega 3 fatty acid content in the eggs. The 
producers of The Safe Egg have also 
undertaken to change its name to ensure that 
there is no likelihood that consumers could be 
misled.

Optus Communications Pty Ltd and 
Optus Mobile Pty Ltd

Misleading and deceptive conduct (s. 52), 
false or misleading representations (ss 53(c), 
53(e), 53(g))

On 27 June 1995 the Commission instituted 
proceedings in the Federal Court Sydney 
against Optus Communications Pty Ltd alleging 
false and misleading conduct in relation to 
advertisements for telephone services.
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On 6 March 1996 the Federal Court ruled that 
Optus Communications Pty Ltd and Optus 
Mobile Pty Ltd had engaged in misleading and 
deceptive conduct in its Freestyle digital mobile 
phone promotion.

In its television commercials, Optus offered free 
local calls on weekends worth up to $52 per 
month without disclosing that this offer 
excluded calls to other mobile phones. The 
Commission considered that the brief 
appearance of a small print disclaimer ‘some 
exclusions apply’ was grossly inadequate.
Justice Tamberlin agreed, stating: ‘I doubt 
whether a reasonable viewer would appreciate 
that there was any significant exclusion which 
flew in the face of the dominant representation 
of free local calls’ .

The Commission also alleged that during a 
number of telephone inquiries made by 
Commission officers to Optus, the limitations 
were not pointed out.

In giving judgment in favour of the 
Commission, Justice Tamberlin said that:

... there has been a continuing serious breach of 
the [Trade Practices] Act over a period of more 
than two months throughout an intensive 
promotion campaign. It was necessary for the 
TPC  [now the ACC O ] to bring these 
proceedings to ensure that proper measures 
were taken by Optus to prevent misleading of 
the public.

Optus has, consistently up to September 1995, 
refused to concede that the advertisements were 
misleading. On the evidence of the 
Commission, which I accept, it is evident that 
the measures taken by Optus; to dispel any false 
impression inherent in the television 
advertisement, when left to its own initiative 
were inadequate.

The Court declared that Optus had breached 
ss 52, 53(c), 53(e) and 53(g) of the Act and 
ordered permanent injunctions restraining 
Optus from such conduct in future promotion 
of its Freestyle digital mobile phone package.

The Commission said that the decision 
highlighted the need for businesses to 
adequately qualify promotional offers, 
particularly if they are somewhat innovative. It 
is not a defence to say that the consumer has 
failed to check the accuracy of the 
representations or to ascertain the applicable 
exclusions. Disclaimers such as ‘exclusions

apply’ , particularly when much less prominent 
than the original statement, are not sufficient.

The Commission is still particularly concerned 
about the conduct occurring in the mobile 
phone industry. The mobile phone market is 
experiencing rapid growth and there are a large 
number of first time buyers who, in the 
Commission’s view, may be particularly 
susceptible to misleading conduct, and sharp 
practice, and may feel themselves unable to 
query or challenge the practices of some 
players in the market.

Port Adelaide Wool Company Pty Ltd
Misleading or deceptive conduct (s. 52)

In March 1995 the Commission instituted 
proceedings against Port Adelaide Wool 
Company and its Managing Director, Mr John 
Sinclair, alleging that the former had engaged 
in misleading or deceptive conduct and that the 
latter was knowingly concerned.

On 8 March 1996 Port Adelaide Wool 
Company, former wool broker and private 
merchant, admitted in the Federal Court that it 
had supplied wool to Unilan Australia and 
Bloch & Behrens which had different 
characteristics or specifications from those set 
out in Australian Wool Testing Authority 
(AWTA) certificates it had obtained and 
forwarded to those companies. In particular, 
Port Adelaide Wool Company admitted:

■ there were differences of up to 2.6 microns 
(micrometres) between the mean fibre 
diameter or fineness of the wool ordered 
and the wool actually supplied; and

■ the differences were not related to the 
sampling or testing of the wool by AW TA.

Mr Sinclair also admitted that he directed and 
controlled the entire operation of the company 
and was responsible for:

■ all matters involving the purchase, storage, 
sale and transportation of wool; and

■ deciding what bales of wool would be 
combined to form interlots to be supplied to 
customers.

Page 22 ACCC Journal No. 2



Enforcement

The Commission obtained injunctions against 
Port Adelaide Wool Company Pty Ltd and Mr 
Sinclair, restraining them from supplying wool 
that does not comply with previous 
representations or statements as to quality and 
composition and restraining them from 
engaging in misleading or deceptive conduct in 
connection with the supply of wool. They were 
also ordered to pay costs of $100 000.

Port Adelaide Wool Company and Mr Sinclair 
also agreed to pay compensation of $35 000 to 
wool export company Bloch & Behrens Pty 
Ltd. In separate negotiations it was agreed that 
substantial compensation would be paid to wool 
export company Unilan (Australia) Pty Ltd.

The Commission believes that this type of 
conduct has the potential to cause irreparable 
damage to Australia’s reputation in the 
international wool industry by undermining the 
basis on which the Australian clip is marketed 
to overseas customers, namely, sight unseen 
selling of wool based on certified testing of key 
wool characteristics.

Gillette Australia Pty Ltd

Misleading and deceptive conduct (s. 53)

On 5 March 1996 Gillette Australia Pty Ltd 
agreed in the Federal Court Adelaide to refrain 
permanently from advertising, offering for sale, 
or selling any product using the cash-back offer 
labels which appear on its Gillette Regular 
Shave Gel, Gillette Sensitive Skin Shave Gel 
and Gillette Series Aerosol Anti-Perspirant 
Deodorant —  but will honour those currently on 
the market.

The Commission alleged that the company had 
engaged in misleading and deceptive conduct 
over its ‘$2 Cash Back’ offer on 200g cans of 
the shave gels and its ‘$3 Cash Back’ offer on 
130 g cans of the deodorant. It alleged that the 
‘customer panels’ attached to the products 
represented to consumers that they were 
entitled to cash back for every purchase of the 
product. But the conditions of the offer did not 
become visible until the perforated panels were 
removed. One of the conditions limited the 
cash-back offer to ‘only one claim per person’ . 
The labels were used on about 42 700 cans of

the shave gel and about 17 100 cans of the 
deodorant.

The Commission had sought interim and 
permanent injunctions and corrective 
advertising orders against Gillette after Gillette 
did not offer an acceptable undertaking to cease 
making the representations and issue corrective 
advertising.

However, Gillette subsequently placed 
advertisements in all of the major metropolitan 
daily newspapers offering to honour the 
cash-back offers for every tagged purchase. As 
Gillette issued corrective advertising, will 
honour the cash-back, offer for every purchase 
and has now offered an undertaking, the parties 
agreed to resolve the matter to avoid the costs 
of litigation.

Sunraysia Natural Beverage Company

Misleading or deceptive conduct (s. 52), false 
or misleading representations about the 
origin o f goods (s. 53(eb))

Undertakings have been offered by the 
Sunraysia Natural 
Beverage Company 
after a Commission 
investigation into the 
country of origin of 
its Cranberry Drink.
The bottles carried 
labels with the 
Australian Made 
logo and the 
wording ‘Product of 
Australia’ even AUSTRALIAN MADE
though a key 
ingredient of the 
drink was imported.

The company agreed to amend its labels when 
the Commission advised it that the use of 
American cranberry concentrate meant that the 
‘Australian made’ claims would mislead 
consumers.

The Commission was also concerned that the 
company had not disclosed the full details of its 
product to the Advance Australia Foundation 
which administers the Australian Made logo.
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Arc welders

False or misleading representations (s. 53)

In late 1994 a matter was raised with the 
Commission concerning representations being 
made about arc welders. It was alleged that 
some manufacturers had claimed their machines 
operated at certain levels in normal welding 
situations when in fact they did not.

AS/NZS 3195 is the prevailing Australian 
Standard in relation to arc welders. The 
Standard requires manufacturers to refer to the 
rated duty cycle (25 per cent) in their labelling 
in relation to the amperage output of the unit.
A 25 per cent duty cycle means that the unit 
can be used for one minute in every four at the 
rated output of the unit. For example, a unit 
with a rated output of 140 amps can operate in 
a normal welding situation for one minute and 
must rest for three minutes before the unit is 
again capable of operating at the rated output. 
The Commission was concerned that some 
manufacturers claimed that units could be 
operated in normal welding situations at a 
particular amperage level at 25 per cent duty 
cycle when in fact they actually operated at 
lower levels. For example, a unit rated at 
140 amps may only be able to operate for a 
few seconds at the 25 per cent duty cycle.

It was also alleged that model numbering on 
welding units could mislead consumers as to the 
actual output of the units. For example, a 
machine bearing the description ‘XYZ180’ 
could be interpreted by the average consumer 
as having an output of 180 amps, when in fact 
it might only be capable of producing 
140 amps or less.

After conducting inquiries in the industry, the 
Commission raised these concerns with 
Standards Australia with the aim of achieving 
uniformity throughout the industry by amending 
the relevant standard. After consideration by 
the specialist standards committees, the 
standard was amended to take into account 
these concerns.

Product safety
Nordic Lust Pty Ltd (trading as City 
Pro Sport & Fitness)

On 19 January 1996 the Commission filed 
information in the Federal Court Adelaide 
alleging that Nordic Lust Pty Ltd, trading as 
City Pro Sport & Fitness, had supplied a 
York 2500 exercise cycle which did not comply 
with the mandatory consumer product safety 
standard for exercise cycles.

The information alleges that the exercise cycle 
has inadequate guards and has two points at 
which a child’s finger could be permanently 
injured.

The mandatory standard was gazetted on 
19 October 1994 and came into effect on 
1 June 1995. It is based on Australian 
Standard 4092-1993, Exercise Cycles —  
Safety Requirements. It is intended to reduce 
injuries to children such as crushing or 
amputation of fingers.

This is the first prosecution under the product 
standards provisions of the Trade Practices Act 
since the responsibility for their enforcement 
was transferred from the Federal Bureau of 
Consumer Affairs to the Commission on 1 July 
1995.

A  directions hearing for 14 February 1996 was 
adjourned when the defendant failed to appear.

Sunglasses

Twenty-six styles of sunglasses have been 
recalled from sale after failing a standards test 
conducted on behalf of the Commission.

After conducting a joint survey, the 
Commission and the NSW Department of Fair 
Trading selected and bought 60 styles of 
sunglasses in Sydney. These were tested in 
accordance with the Australian Standard by 
Unisearch Optics and Radiometry at the 
University of NSW. Of the 30 styles of 
sunglasses selected by the Commission, 26 
styles failed to meet the standard.
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The sunglasses’ suppliers have undertaken to 
remove these styles from sale immediately, and 
publish advertisements in major daily 
metropolitan newspapers recalling them.

The problems with the sunglasses varied and 
included:

■ lenses which were too narrow, allowing 
ultra-violet light penetration from the side;

■ lenses which allowed too much ultra-violet 
light through;

■ lenses too dark for use when driving;

■ lenses which were not uniform;

■ incorrect labelling or no labelling at all;

-■ absence of required warning labels; or

■ refractive problems which could cause 
discomfort to wearers by blurring their 
vision.

The mandatory safety standard for sunglasses 
and fashion spectacles requires compliance with 
Australian Standard 1067.1-1990. The main 
aim of the sunglass standard is to ensure that 
sunglasses and fashion spectacles provide 
adequate protection against solar ultra-violet

radiation, thereby reducing the risk of damage 
to eyesight. The standard also sets out to 
identify lenses that make it difficult to recognise 
lights, such as traffic lights, and defects in the 
roadway.

The Commission is considering what further 
action, if any, it will take in connection with the 
breaches it has detected and will continue to 
monitor sunglasses to ensure the standard is 
met.

Children’s nightwear
The Commission has moved swiftly to remove 
potentially highly flammable children’s 
nightwear which was on sale through a large 
national supermarket and variety store chain.

In March 1996 the Commission found the 
garments on sale in Safeway supermarkets in 
Melbourne and immediately alerted the 
company. This resulted in the quick withdrawal 
of garments from sale around Australia in 
Woolworths, Safeway, Crazy Prices Stores, 
Flemings, Food For Less, Roelf Vos and Purity 
Supermarkets. The company also placed public 
notices in newspapers.

The nighties are ‘Sleepygirl’ brand flannelette 
with reference number 51484. They carry a 
label ‘Styled To Reduce Fire Danger’ , but the 
style is not close fitting and they may be highly 
flammable.

The mandatory safety standard for children’s 
nightclothes flammability requires compliance 
with Australian Standard 1249-1990. The 
main aim of the standard is to ensure that 
garments worn by young children at night are 
properly labelled with the fire hazard rating.

The Commission is considering what further 
action, if any, it will take but will continue to 
monitor children’s nightwear to ensure the 
standard is met.
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Other matters 
still before the 
Court
Restrictive trade practices

Pioneer (Warwick), ss 45, 46. Alleged 
predatory pricing by Pioneer in the Warwick 
pre-mixed concrete market. Proceedings 
instituted 30.9.92. Directions hearing 4.3.93 
—  Pioneer brought application to strike out 
Commission’s statement of claim. 12.5.94 
judgment handed down striking out part of 
statement of claim.

Respondents and Commission appealed.
1.8.94 leave to appeal and cross-appeal 
allowed. 5.8.94 Pioneer’s appeal dismissed, 
and Commission’s cross-appeal allowed with 
costs. 24.8.94 Pioneer sought special leave to 
appeal to the High Court.

10.3.95 Court refused Pioneer, saying Full 
Federal Court decision was ‘plainly correct’ . 
Matter reverted to Federal Court for directions 
hearing.

Directions hearing 15.12.95. Next directions 
hearing 12.4.96.

CC (New South W ales) Pty Ltd, Holland 
Stolte Pty Ltd, Multiplex Constructions 
Pty Ltd, Leighton Contractors Pty Ltd, 
Australian Federation of Construction 
Contractors (AFCC) &  ors, ss 45, 52, 53, 
55A. Alleged collusive tendering practices, 
misleading or deceptive conduct, false or 
misleading representations, conduct that is 
liable to mislead the public as to the nature, 
characteristics, suitability or quantity of any 
services. Proceedings instituted 30.8.94. 
Directions hearing 29.9.94 —  Mr Russell 
Richmond, a former National Executive 
Director of the Australian Federation of 
Construction Contractors (AFCC), announced 
that he would not defend the proceedings 
brought against him and consented to the entry 
of a judgment against him. On the same day 
AFCC informed the Court that it did not

propose to take further part in the proceedings.
24.11.94 the Court imposed a penalty of 
$10 000 on Mr Richmond.

5.5.95 Holland Stolte Pty Limited and
Mr Graham Duff, a former Managing Director 
of Holland Stolte Pty Limited, withdrew their 
defences and consented to judgment. Penalties 
totalling $400 000 were imposed against 
Holland Stolte, and $50 000 against Mr Duff.

2.8.95 Lindgren J in the Federal Court ordered 
CC (NSW) Pty Ltd, Multiplex Constructions Pty 
Ltd and Leighton Contractors Pty Ltd to give 
the Commission discovery of documents 
relating to alleged collusive tendering practices 
in respect of the building project known as the 
Commonwealth Offices Haymarket project.

8.9.95 Lindgren J in the Federal Court 
imposed the (previous) maximum penalty of 
$250 000 for each of two offences on 
Leighton Contractors Pty Ltd and Multiplex 
Constructions Pty Ltd and ordered each 
company to pay $75 000 costs. Personal 
penalties were imposed on Mr Leonard Dixon, 
a chief estimator for Leighton ($25 000) and 
Mr Geoffrey Thomas Palmer, a retired director 
of Multiplex ($50 000). The penalties followed 
the withdrawal of defences by Leighton, 
Multiplex, Dixon and Palmer. The companies 
have also made full restitution to the Australian 
Government of the $750 000 ‘unsuccessful 
tenderers fee’ which each had received from 
the successful tenderer, Holland Stolte.

Proceedings are continuing against CC (New 
South Wales) Pty Ltd.

Garden City Cabs Co-operative Ltd, s. 45.
Alleged anti-competitive agreement.
Proceedings instituted 22.7.94. Directions 
hearing 4.11.94. Interlocutory decision handed 
down 15.3.95. TPC unsuccessful in obtaining 
an interlocutory injunction to restrain conduct 
as Cooper J said there was no serious question 
to be tried and the balance of convenience was 
against granting the orders sought. TPC filed 
Notice of Motion 22.3.95 seeking leave to 
appeal. TPC withdrew notice of appeal and 
matter is to proceed to hearing —  date not 
fixed.
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Mobil Oil Australia Limited, BP Australia 
Limited, The Shell Company of Australia 
Limited, ss 45, 45A. Alleged anti-competitive 
agreements concerning the retail prices of 
petrol. Proceedings instituted 23.11.94. 
Strike-out applications filed by the respondents 
were heard before Ryan J on 20.3.95. With 
the consent of all parties the TPC filed a further 
amended statement of claim on 3.4.95. 
Respondents filed written submissions in 
response for the Court’s consideration.
Awaiting His Honour’s decision.

IMB Group Pty Ltd, Logan Lions Ltd, 
Redbeak Pty Ltd &  ors, ss 47(6), 52.
Alleged third line forcing and misleading or 
deceptive conduct in relation to financial 
planning and property development. 
Interlocutory proceedings commenced 6.9.93. 
Proceedings withdrawn 17.9.93. Proceedings 
recommenced 20.9.93. Directions hearing re 
discovery issues 21.4.94. 20.9.94 judgment 
handed down ordering all respondents to file a 
list of discoverable documents. Directions 
hearing 28.7.95, 20.9.95, 8.12.95. Hearing 
to consolidate this and related National Mutual 
proceedings 29.2.96. Matters listed for 
argument re the AC C C ’s application to amend 
the statement of claim and application on
12.3.96.

National Mutual Life Association of 
Australasia Ltd, ss 47(6), 52. Alleged third 
line forcing and misleading or deceptive 
conduct in the provision of share options and 
insurance policies in relation to the 
establishment of Logan Lions Leagues Club. 
Proceedings instituted 16.6.94. Directions 
hearings 28.7.95, 3.11.95, 8.12.95. Hearing 
to consolidate this and related 1MB Group Pty 
Ltd proceedings 29.2.96. Matters listed for 
argument re the AC C C ’s application to amend 
the statement of claim and application on
12.3.96.

Commonwealth Bureau of Meteorology,
s. 46. Alleged misuse of market power in 
relation to refusal to supply basic 
meteorological information. Proceedings 
instituted in the Federal Court Melbourne
13.12.95. ACCC seeking a mandatory 
injunction that the Bureau provide information 
to MetService and an injunction restraining the 
Bureau from supplying its specialised services

other than on commercial terms. Directions 
hearing 23.2.96. Next directions hearing
26.4.96.

Mayo International Pty Ltd, s. 48. Alleged 
resale price maintenance in relation to supply 
of hair care products. Proceedings instituted in 
the Federal Court Brisbane 6.11.95. ACCC is 
seeking permanent and mandatory injunctions 
as well as pecuniary penalties. First directions 
hearing 1.12.95. Further directions hearing
16.2.96. Next directions hearing 27.3.96.

Ampol (Victoria) Pty Limited and Best Oil 
Co. Pty Limited, s. 45. Alleged price fixing 
arrangement in relation to supply of LPG and 
petrol. Proceedings instituted in the Federal 
Court Melbourne 13.11.95. Ampol admitted 
to certain allegations contained in the statement 
of claim. A  joint submission by Ampol and the 
ACCC was filed in the Federal Court.
Judgment handed down 12.3.96 imposing 
penalties of $2.5 million on Ampol and 
$60 000 on Ampol employee Ken McKay. 
Costs of $10 000 awarded to the ACCC.

21.3.96 the matter in respect of Best Oil 
adjourned.

The matter in respect of Mr Danielli, fourth 
respondent in Best Oil matter, also adjourned.

J McPhce &  Son (Australia), s. 45. Alleged 
price fixing arrangement. Proceedings 
instituted in the Federal Court Melbourne
20.12.95. Directions hearing 20.2.96.

Model Agents and Managers Association 
Inc, s. 45. Alleged price fixing agreement in 
relation to enforcing payment of an agency 
service fee. Proceedings instituted in Federal 
Court Sydney 16.1.95. ACCC is seeking 
penalties and injunctions. Directions hearing
9.2.96 at which respondents ordered to file 
defences by 8.3.96. Registrar to report issues 
to Court after conferring with parties. Further 
directions 26.4.96.
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Consumer protection

Venture Industries and Collings 
Construction Company Pty Ltd, ss 51AB, 
52. Alleged misleading, deceptive and 
unconscionable conduct in relation to building 
homes. Proceedings instituted 3.9.93. 
Representative action on behalf of seven 
families.

Venture filed Notice of Motion seeking stay of 
proceedings pending outcome of arbitration 
hearings.

Wilcox J indicated merit in appointing 
arbitrators to this case under Order 72 of 
Federal Court Rules. Parties instructed to agree 
on short minutes in relation to running of 
arbitration hearings. Ongoing negotiations.
No agreement reached by parties to appoint 
arbitrators under Order 72.

Venture motion to stay proceedings and TPC 
motion to cross-vest proceedings to NSW 
Supreme Court heard 29-30.8.94. On
16.9.94 Wilcox J granted TPC motion and 
cross-vested the matter to NSW Supreme Court.

On 18.4.95 Hunter J in the Supreme Court 
made an order referring certain technical 
building issues to a Court-appointed referee,
Mr Lumsdaine. The reference began 13.6.95 
and the referee released his report on 9.8.95. 
The Collings and Venture defendants opposed 
the adoption of the report; however, on
28.9.95 Hunter J adopted the report with 
some alterations, in accordance with 
submissions by the TPC.

Trial before Hunter J from 9.10.95 to
28.11.95. Awaiting judgment.

In December 1995 the Venture parties applied 
to the High Court to overturn the September 
1994 cross-vesting of the matter from the 
Federal Court to the NSW Supreme Court. On
5.2.96 Gaudron J remitted the matter to the 
Full Federal Court. Directions hearing before 
Black CJ 23.2.96 at which ACCC sought and 
gained right to appear. Hearing before Full 
Federal Court in Melbourne set for 15.3.96.

Vales Wines Co Pty Limited, s. 53. Alleged 
false or misleading description concerning bulk 
wines supplied to some of the major 
winemakers. Proceedings instituted 22.12.93. 
Matter heard 12.10.95. Final addresses heard
11.12.95. Awaiting judgment.

Gold Coast Land Sales Pty Limited &  
Channel 10, s. 53A. Alleged misleading 
advertising and false representations in regard 
to land sales in Maryvale. Proceedings 
instituted 17.3.94, interlocutory injunctions 
granted by consent against Gold Coast Property 
Sales, its directors and agents.

6.6.95 Court found Gold Coast Sales had 
contravened the Act and ordered that it be 
restrained from making further representations 
regarding Maryvale land. Also ordered to pay 
Commission costs.

Further directions hearings against Channel 10 
on 8.9.95, 6.10.95, 16.2.96. Next directions 
hearing 15.3.96.

Europark International Pty Limited &  
anor, ss 52, 53(c), 53(d). Alleged misleading 
or deceptive conduct and false representations 
concerning sponsorship, approval. Proceedings 
instituted 19.7.94. Directions hearings
20.8.94, 22.11.94, 16.12.94, 15.2.95,
12.5 .95 .26.6 .95.4 .8 .95 . 13.10.95 
directions hearing seeking further amendments 
to statement of claim. 24.11.95 directions 
hearing —  respondents did not object to 
statement of claim.

My-Life Corporation Pty Ltd, ss 52, 57,
61(2A). Alleged multi-level marketing scheme. 
Proceedings instituted 24.11.94. Directions 
hearings 10.3.95, 21.4.95, 17.5.95. 
Respondent sought Notice of Motion to have 
TP C ’s statement of claims struck out. 2.6.95 
Court dismissed application and awarded costs 
to the Commission.

BioMetrics Contour Treatment, ss 52,
53(c), 55. Alleged misleading and deceptive 
advertising and promotion of goods. 
Proceedings instituted 6.1.95. Proceedings 
amended and a fifth respondent (Peter Foster) 
included on 19.5.95. 12.9.95 ex parte order 
obtained from the ACT Federal Court granting 
leave to serve the amended statement of claim
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on fifth respondent, Peter Foster, in the UK.
21.9.95 documents served on the fifth 
respondent in the UK.

Last directions hearing held 17.11.95.

Holiday Concepts, ss 52, 53(c), 53A.
Alleged misleading and deceptive conduct with 
respect to the promotion and selling of 
timeshare. Proceedings instituted 14.6.95 in 
the Federal Court Melbourne. At a directions 
hearing on 8.12.95 the matter was placed in 
the list of cases awaiting trial. A  substantive 
hearing date has yet to be set.

Reef Distributing Company Pty Ltd, ss 52,
53(bb), 53(e), 64. Alleged false and misleading 
representations in relation to the supply of 
agricultural products. Proceedings instituted in 
Federal Court Melbourne 8.9.95. Interim 
injunction granted restraining the company and 
its Director Russell Loel from continuing some, 
but not all, proceedings commenced in the 
Manly Local Court against farmers. Matter 
transferred to the Sydney Federal Court.

6.3.96 hearing for extension of interlocutory 
injunction. 13.3.96 further interlocutory 
injunction granted, restraining Reef from 
proceeding with prosecution of any proceedings 
now pending, and from instituting any new 
proceedings to recover monies for the price of 
agricultural goods. Hearing date for permanent 
injunction not yet set.

Nationwide News Pty Limited and 
SmartCom Telecommunications Pty 
Limited, ss 53(e), 53(g), 54. Alleged false and 
misleading representations in relation to a 
promotion offering ‘free’ mobile phones. 
Criminal proceedings instituted in Federal Court 
Sydney 13.9.95. Next hearing 4.3.96 for 
argument as to whether the two matters should 
be heard together.

Universal Vending Systems Pty Ltd and 
Corporate Catering Group Pty, ss 52, 58.
Alleged misleading or deceptive conduct in 
respect of business opportunities for the supply 
of vending machines and sports cards and lack 
of provision of sites for snack food vending 
packages. 6.6.95 ex parte injunction granted 
in the Federal Court Melbourne against both 
corporate and individual respondents restraining

them from engaging in the conduct and 
freezing the assets of the corporate 
respondents. 1.9.95 Jenkinson J ordered that 
initial orders be held until matter is fully heard. 
Directions hearing 29.9.95. Order made for 
parties to make discovery of documents by 
27.10.95. Directionshearing 17.11.95, 
9.2.96. Next directions hearing 22.3.96.

Section 87B  
undertakings
A 1992 amendment to the Trade Practices 
Act conferred extensive powers on the 
Federal Court under s. 87B to enforce 
undertakings concerning future conduct 
given by a person to the Commission 
following a Commission investigation. The 
Commission keeps a public register o f such 
undertakings.

The following is a list of s. 87B matters placed 
on the public register in late 1995 and early 
1996. This completes the list of s. 87B 
matters on the 1995 public register contained 
in the first issue of the ACCC  Journal. (The 
register was first listed in the Trade Practices 
Commission Bulletin 74, February 1994.)

First Netcom Pty Limited, ss 52, 53(c), 
53(e), 53(g), 59. Misleading or deceptive 
conduct, false or misleading representations, 
false or misleading statements about 
work-at-home schemes.

22.12.95 undertaking to stop engaging in 
conduct which had breached the Trade 
Practices Act and to provide refunds to its 
customers wherever it had failed to provide the 
discounts it promised. Its distributors will not 
represent to customers that First Netcom is 
approved or sponsored by Telstra. First 
Netcom also undertook to review all its 
promotional and training material, and to 
establish a trade practices compliance program 
and a complaints handling system that meets 
the Australian Standard.

Steggles Limited, s. 45(2)(a). Price fixing 
agreements in the supply of processed chicken 
products in SA.
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28.12.95 undertaking to implement a trade 
practices compliance program for at least three 
years.

Mobil Oil Australia Limited, s. 50.
Proposed acquisition would be likely to have the 
effect of substantially lessening competition in 
the supply of petroleum products in a number 
of markets for petroleum products in WA.

16.1.96 undertaking to make the Kwinana 
terminal available for use by independents on 
reasonable commercial terms, in the event that 
Mobil does not require the terminal for its own 
use.

Atticus Pty Ltd (trading as Mobile Pool 
Care (Q ld)), s 47. Exclusive dealing in 
relation to franchising licensing agreements for 
swimming pool maintenance and repair.

17.1.96 undertaking to amend the conditions 
of its future sales of franchises and franchise 
licencing agreements, and to notify all 
franchisees, agents and employees of the 
company of the terms of these undertakings.

Austcomm Tele Services Pty Ltd, s. 52.
Misleading and deceptive conduct in the 
marketing and promotion of its 
telecommunications reselling service.

21.2.96 undertaking to cease engaging in the 
conduct and to send corrective letters to 
customers. Austcomm also undertook to 
establish a compliance program.

Late news

Cue Design Pty Ltd and Cue & Co 
Pty Ltd

False and misleading representations 
(s. 53(e))

On 22 March 1996 two companies in the 
Cue group —  Cue Design Pty Ltd and Cue 
& Co. Pty Ltd —  were convicted in the 
Federal Court Adelaide on 30 charges of 
having made false and misleading 
representations about the price of their 
garments. The companies pleaded guilty to 
the charges. They were fined $75 000 and 
ordered to pay the Commission’s legal costs.

The Cue group designs and manufactures 
fashion garments for young women. It has a 
retail chain comprising about 80 stores 
located across Australia. The charges 
involved Cue stores in Adelaide, Perth, 
Melbourne, Brisbane, Canberra and Hobart.

The Commission instituted proceedings 
against the two companies on 18 September 
1995, alleging that in the week before 
Christmas 1994 Cue released nationally a 
new range of shorts, skirts, vests and tops 

! from its warehouse in Sydney, with swing 
tags attached to each garment showing two 
prices; the higher price was crossed out and 
prices ranging between $13 and $56 less 
were written underneath.

The Commission alleged this would lead 
shoppers to believe that the garments had 
previously been sold at the higher prices and 
had now been discounted. In fact, the 
garments had never been sold before.

In fixing penalty Justice O ’Loughlin said 
Cue’s sales strategy was widespread and not 
an isolated event. He said the conduct 
‘preyed on the gullibility of the public ... the 
natural and probable consequence of a 
dual-priced swing tag is that members of the 
buying public would assume that the 
garment had previously been offered for sale 
at the higher of the two prices and was now 
available at the lower price’ . A  person had 
to be ‘either very naive or recklessly
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indifferent to the perceptions of the buying 
public’ to suggest that they were not being 
misled.

The judge rejected criticism made during the 
hearing of the Commission’s use of a media 
release to announce that the Cue court 
action had been initiated. Justice 
O ’Loughlin said the Commission’s statement 
was ‘accurate’ and its conduct ‘reasonable’ .

‘The attendant publicity was a consequence 
of the defendants’ conduct. 1 do not intend 
to reduce penalties because of the 
consequences of such publicity.’

The Commission’s view is that publicity 
about the initiation and outcome of court 
actions is an integral part of its enforcement 
and compliance work. It helps to inform the 
public and the business sector about their 
rights and obligations under the law, it 
demonstrates to other businesses the 
consequences of breaching the law, and it 
can prompt other people to come forward 
with allegations of similar conduct by other 
companies.

ACCC Journal No. 2 Page 31


