
Enforcement

Restrictive trade 
practices
Seven Network Limited and Nine 
Network Australia Pty Ltd
Exclusive supply agreements (ss 45, 47)

The Commission is inquiring into two long-term 
exclusive program supply deals recently entered 
into by the Seven and Nine networks. There is 
a concern that they may breach s. 47 which 
prohibits anti-competitive exclusive dealing.

The two deals in question are:

■ an agreement Nine Network Australia Pty 
Limited has signed with Golden West 
Network Pty Limited, a company which 
operates the sole commercial television 
station in regional W A and which is 
associated with the Chairman of Seven 
Network Limited; and

■ an agreement Seven Network Limited has 
signed with Territory Television Pty 
Limited, a Nine Network subsidiary which 
operates the sole commercial television 
station in Darwin.

The deals raise concerns about the potential for 
competition from new entrants in the 
commercial television licence areas of Darwin 
and regional Western Australia, in each of 
which there is currently only one licensed 
commercial television operator.

The Australian Broadcasting Authority over the 
last year or so has been developing plans and 
proposals for a second commercial television 
operator in those markets. However, the 
recent signing of these two exclusive program 
supply deals by Seven and Nine could 
discourage or prevent the entry of a new 
competitor in these licence areas. The 
Commission was advised that a number of 
parties who had expressed an interest in

entering these markets were no longer 
interested when they became aware that the 
exclusive deals were in place.

The Commission is also inquiring into other 
matters which may or may not be related to the 
signing of the program supply deals, in 
particular the close timing of their signature and 
whether there was any understanding between 
Nine and Seven in relation to their signing. 
There is a concern that if there was an 
understanding it may breach s. 45 which 
prohibits anti-competitive agreements between 
competitors.

On 31 May 1996 the Commission advised 
Golden West and Nine that it was of the 
opinion that the exclusive supply agreement 
between them was likely to breach s. 47 of the 
Trade Practices Act.

Proposed undertakings discussed with the 
companies had not overcome the Commission’s 
concerns about the anti-competitive effect of 
the agreement and, accordingly, were not 
acceptable.
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The Commission is still continuing its 
investigation into the exclusive program supply 
agreement between Territory Television and 
Seven and whether there was any 
understanding between Nine and Seven in 
relation to the signing of the two exclusive deals.

Best Oil Co. Pty Limited

Anti-competitive agreement (s. 45)

On 17 May 1996 the Federal Court imposed 
penalties totalling $175 000 on Best Oil Co.
Pty Limited for its participation in a Victorian 
price fixing arrangement. Mr Michael Danielli, 
a commission agent for Best Oil, was penalised 
$40 000. The penalties were agreed by the 
parties and contained in joint submissions to the 
Federal Court. Best Oil and Danielli were also 
restrained for five years from engaging in the 
practice of price fixing.

Best Oil is the operator of a large independent 
petrol service station located in Doveton. The 
Commission alleged that from December 1994 
to February 1995 Best Oil, through Danielli, 
had attempted to induce a Doveton Solo 
Service Station (supplied by Ampol) to enter 
into a price fixing arrangement for LPG and 
petrol. It was alleged that Best Oil had sought 
to ensure that the Solo site prices would either 
match or be above prices posted by the Best Oil 
site.

As part of the settlement, the company’s 
directors, Mr David Wieland and Mr David 
Goldberger, stated that their group of 
companies, which includes the newly formed 
Liberty retail petrol chain, would endeavour to:

■ supply discount petrol to country areas in 
Victoria and NSW within the next
12 months;

■ provide access to its terminal located at 
Hastings to independent service station 
operators;

■ distribute petrol in Tasmania; and

■ implement a compliance program and 
educate its staff with the assistance of the 
Commission.

The Commission acknowledged that Best Oil 
had assisted it by admitting the breaches of the 
Act and by approaching the Commission almost 
immediately after the matter was filed in order 
to discuss a settlement. The Commission also 
acknowledged that there was no evidence to 
suggest that the directors of the company had 
condoned or were aware of the conduct; rather 
the conduct was that of an individual engaged 
as a commission agent.

The Commission welcomed the statement by 
the company’s directors. In the Commission’s 
view, the presence of a significant independent 
should result in a more competitive 
environment. Access to the group’s terminal 
will encourage other independents to transport 
and sell petrol to country areas, thereby 
promoting price competition and hence lower 
prices for consumers, farmers and small 
business.

The Commission also brought proceedings 
against Ampol for its part in the price fixing 
conduct, resulting in the imposition of penalties 
totalling $2.56 million on Ampol and one of its 
area representatives (see ACCC Journal no. 2, 
p. 15).

Rhone Merieux Australia Pty Ltd

Resale price maintenance (s. 48)

On 26 April 1996 the Commission filed 
proceedings in the Federal Court Victoria 
against Rhone Merieux Australia Pty Ltd and 
two employees alleging resale price 
maintenance on veterinary products, in 
particular the flea control product Frontline.
The matter was raised with the Commission on 
26 March 1996.

The Commission alleged that employees of 
Rhone Merieux Australia (RMA) placed pressure 
on a wholesaler to cease discounting RM A’s 
recently released product Frontline. The 
Commission alleged that when the wholesaler 
did not comply with the request, Rhone 
cancelled the wholesaler’s account and refused 
supply of any Rhone products.

On 21 May 1996 in the Federal Court 
Melbourne, RMA accepted that two employees 
had engaged in the alleged conduct.
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By consent of the parties the Federal Court 
ordered that:

■ RMA be restrained from engaging in resale 
price maintenance and that it write to all its 
wholesalers advising them that they can 
discount RMA products; and

■ RMA place corrective advertisements in the 
relevant veterinary magazines.

In addition to the Court orders, RMA gave 
legally enforceable undertakings that it would:

■ introduce a Commission-approved 
compliance program to cover its 
employees, including the provision of a 
pocket checklist on trade practices 
compliance;

■ write to all veterinary surgeons throughout 
Australia providing corporate compliance 
information to them on two separate 
occasions in the next two years and provide 
to them a pocket checklist on the Trade 
Practices Act; and

■ fund an industry awareness program on 
trade practices compliance for wholesalers 
and retail veterinary surgeons. This 
program is to include seminars and 
presentations in major capital cities.

The Commission noted that, at the time it had 
engaged in resale price maintenance, RMA was 
a newly established company that had not yet 
instructed its staff on its legal obligations. On 
becoming aware of the proceedings, the Board 
of Rhone-Poulenc (the parent group of RMA) 
had immediately investigated the matter, 
reinstated supply to the wholesaler, and 
provided full compensation for all losses and 
damages to the wholesaler. RMA had quickly 
approached the Commission, admitted the 
conduct took place and offered to take steps to 
undo the damage in the marketplace and to 
promote industry awareness of trade practices 
law. The Commission also noted that the 
industry awareness program, initiated by RMA, 
went beyond the remedies provided by the Act 
and reflected the company’s bona fide 
intentions to promote broad awareness of the 
Act.

The Commission said that the resolution of this 
matter showed that it would move quickly on 
breaches of the Act, but was prepared to be 
flexible in promoting solutions which reflected 
the particular facts of the matter, the 
responsiveness of the company complained of, 
and general and individual compliance with the 
law.

Ultra Tune Australia Pty Limited
Unconscionable conduct (s. 51AA)

Ultra Tune Australia Pty Ltd, one of Australia’s 
major car servicing and electronic tuning 
franchisors, offered court enforceable 
undertakings after the Commission alleged that 
the company had supplied one of its franchisees 
with a computer software accounting package 
without disclosing that the software package 
contained a lock-out code. When this lock-out 
code activated on a pre-determined date the 
franchisee was unable to use the software 
system until supplied with a password by Ultra 
Tune.

The Commission also alleged that Ultra Tune 
subsequently informed the franchisee that it 
would not provide the password unless the 
franchisee agreed to sign a revised franchise 
agreement with a higher royalty fee.

After investigation, the Commission came to 
the view that Ultra Tune had engaged in 
unconscionable and misleading conduct that 
either breached, or risked breaching, the Trade 
Practices Act. Under the unconscionable 
conduct provisions of the Act, companies must 
not take unfair advantage of their position by 
the use of pressure, including economic 
pressure, which goes beyond normal 
commercial negotiations. In this case, the 
Commission alleged the franchisee was being 
unreasonably denied access to his own client 
and financial information important to his 
ongoing business.

Unconscionable conduct is a priority area for 
the Commission, particularly where it relates to 
small business.

Ultra Tune signed legally enforceable 
undertakings that it would:

■ continue to supply the necessary passwords 
to all franchisees supplied with the software
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package for the currency of their franchise 
agreements;

■ fully inform franchisees about the existence 
or effect of any conditions prior to 
supplying the new software package;

■ not place Ultra Tune franchisees under 
unconscionable pressure when negotiating 
with them the terms of their franchise 
agreements, the need for a new or revised 
franchise agreement, and for the provision 
of any computer system;

■ introduce a Commission-approved 
compliance program, and a complaints 
handling system which meets the Australian 
Standard;

■ apply to become subject to the Franchising 
Code of Practice; and

■ pay for trade practices seminars for all its 
franchisees.

Mergers
Davids and QIW
Acquisition (s. 50)

On 28 March 1996 the Commission authorised 
the proposed acquisition by Davids Limited of 
independent grocery wholesaler QIW Limited.

Davids is the largest independent grocery 
wholesaler in Australia. It operates in NSW, 
the ACT, Victoria, Queensland, South Australia 
and the Northern Territory. QIW operates in 
Queensland, northern NSW and the Northern 
Territory. It also owns Composite Buyers Ltd 
(CBL) which operates in Victoria and to a lesser 
extent in NSW and Tasmania. The parties to 
the proposed acquisition also have direct 
interests in grocery retailing. However, QIW is 
in the process of disposing of its retail interests.

The principal activities of Davids and QIW are 
the wholesale distribution of groceries, 
perishable foods, general merchandise and 
liquor. Independent grocery wholesalers such 
as Davids and QIW supply independent 
retailers, while the national retail chains (Coles, 
Woolworths, Franklins) operate their own 
vertically integrated grocery distribution 
businesses.

The Commission received almost 100 
submissions about the proposed acquisition. As 
the matter proved complex, it was forced to 
extend the length of its consideration.

After considering the submissions of interested 
parties, the Commission was satisfied that in all 
the circumstances the acquisition of QIW by 
Davids would result, or would be likely to result, 
in such benefit to the public that the acquisition 
should be allowed to proceed.

Authorisation was granted to Davids to acquire 
further issued shares and other securities in 
QIW on the condition that it acquire sufficient 
shares and other securities to enable it to cast 
more than 50 per cent of the votes at general 
meetings of QIW.

(See also Adjudication chapter, pp. 42-44 for 
further detail.)

Woolworths and Cannons
Acquisition (s. 50)

On 18 April 1996 the Commission announced 
it would not intervene in the acquisition of 
Cannons Food Barns by Woolworths Limited.

Cannons operates supermarkets in the ACT 
and southern NSW and controls the wholesaler 
AIW.

The Commission considered the results of its 
own market inquiries and submissions from 
Woolworths, Cannons and many other 
interested parties in reaching its decision not to 
intervene.

Woolworths has offered assurances that it will 
maintain existing supply arrangements to AIW 
customers after its acquisition of Cannons.

Wattyl and Taubmans
Acquisition (s. 50)

On 12 March 1996 the Commission filed 
proceedings in the Federal Court seeking to 
restrain the completion of an agreement by 
Wattyl Limited to acquire the architectural and 
decorative paint business of Taubmans, on the 
grounds that it would be likely to substantially 
lessen competition.

The proposed acquisition would have involved 
Wattyl acquiring the Taubmans’ manufacturing
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plant at Villawood in NSW, a number of trade 
centres and the Taubmans brand name.

In taking this action, the Commission 
particularly took into account:

■ the fact that the proposed acquisition would 
remove a large competitor from the market;

■ the high level of concentration which would 
result in the national market for the 
manufacture of architectural and decorative 
paints —  the Commission estimated that 
the two largest paint manufacturers, Dulux 
and the merged Wattyl/Taubmans, would 
account for around 90 per cent of total 
paint manufacture by value;

■ high barriers to entry to paint 
manufacturing in the form of brand 
recognition which differentiates the 
products of the leading paint manufacturers;

■ the extent of vertical arrangements between 
the paint manufacturers and paint resellers, 
accentuating the height of barriers to entry 
and making it difficult for smaller paint 
manufacturers to compete successfully with 
the major manufacturers;

■ the significant level of vertically integrated 
participation of paint manufacturers in the 
sale of paint to trade painters; and

■ the absence of significant import 
competition.

The architectural and decorative paint industry 
in Australia has been valued at $630 million 
annually. The major end-users are 
do-it-yourself customers and trade painters.
The Commission concluded that these 
consumers would be likely to face higher paint 
prices as a result of the proposed acquisition.

Whilst there are other paint competitors in the 
market, these are significantly smaller than 
Dulux, Wattyl and Taubmans with lower levels 
of sales and little brand recognition. The 
Commission concluded that these smaller, 
regional paint manufacturers would be unable to 
constrain the pricing decisions of the major 
manufacturers.

The Commission also noted that since the last 
major acquisition in the paint industry, namely

the Dulux acquisition of British and Berger 
Paints in 1988, four independent paint 
manufacturers had been acquired by either 
Wattyl, Taubmans or Dulux. Pascol and Solver 
had been acquired by Wattyl, Raffles by 
Taubmans, and Cabots by Dulux. These 
acquisitions had added to overall concentration 
in the Australian paint industry.

On 14 March 1996 the companies offered an 
undertaking to the Federal Court not to proceed 
with the acquisition, pending a hearing of the 
Commission’s application for a final injunction.

On 3 April 1996 Wattyl and Taubmans lodged 
an application for authorisation for the 
proposed acquisition. On 17 May 1996 the 
Commission announced that it proposed to 
deny the authorisation. After detailed 
consideration of the arguments put forward by 
the parties, the Commission concluded that the 
public benefit associated with the acquisition 
would not outweigh its anti-competitive 
detriment. (For more detail see Adjudication 
chapter, pages 46-47.)

The authorisation process and the preparations 
for trial continue.

Goodman Fielder and Bunge
Joint venture (s. 50)

On 8 March 1996 the Commission announced 
it would not oppose a proposal for a joint 
venture between Goodman Fielder and Bunge.

The Commission had opposed an earlier joint 
venture proposal from the companies on the 
grounds that it would be likely to substantially 
lessen competition (see Trade Practices 
Commission Bulletin 82).
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The Commission considered that the new 
proposal, in principle, did not appear likely to 
substantially lessen competition and that it took 
into account the Commission’s concerns with 
the earlier proposal.

On 10 May 1996 the Commission was 
informed that the two parties had ended their 
discussions and the proposed joint venture 
would not proceed.

Consumer protection
Chats House Investments Pty Ltd

Unconscionable conduct in commercial 
transactions (s. 51AA), misleading 
representations about the future supply and 
use o f goods and services (s. 51 A), misleading 
or deceptive conduct (s. 52), false or 
misleading representations about the 
sponsorship, approval or affiliation o f a 
corporation (s. 53(d))

On 24 April 1996 the Commission commenced 
proceedings against a foreign exchange broking 
company, Chats House Investments Pty Ltd, a 
present director, and a former director, alleging 
that their actions lost approximately 30 clients 
tens of thousands of dollars each.

The action was brought after an investigation 
by the Australian Securities Commission (ASC). 
The ASC investigation indicated that Chats 
House actively sought inexperienced people to 
be its agents, trained them poorly, then sent 
them out to bring potential investors to the 
business.

The Commission alleges that Chats House 
demanded thousands of dollars in margin calls 
and interest charges, on the false basis that it 
was passing on demands made by the banks 
Chats House dealt with. The Commission also 
alleges that Chats House misrepresented that 
they had a close business association with 
Bankers Trust.

The Commission alleges this conduct by Chats 
House and its present director, Albert Chan and 
former director, Donald Aylett is in breach of 
ss 51AA, 51 A, 52 and 53(d) of the Trade

Practices Act. It also alleges deceit by all three 
respondents.

The Commission is pursuing the matter as a 
representative action, seeking damages on 
behalf of former Chats House clients.

On 26 April 1996, the Federal Court accepted 
undertakings from Chats House and Mr Chan 
that they would not engage in foreign exchange 
trading. Undertakings were also given 
restricting access to money in bank accounts 
and controlling the movement of money or 
other property out of Australia.

On 3 May 1996 a directions hearing was held 
in the Federal Court Sydney. The next 
directions hearing is set for 5 August 1996.

The ACCC and the ASC have advised that the 
business community can expect further joint 
exercises by the two authorities.

Vales Wine Company Pty Ltd

False or misleading representations (s. 53)

On 10 May 1996 the Vales Wine Company Pty 
Ltd and two of its former directors, Michael 
Von Berg and Claude Curtis, were convicted of 
falsely representing the vintage and description 
of quantities of bulk wine.

The Commission initiated the action in 
December 1993 after the Australian Wine and 
Brandy Corporation had audited the Vales Wine 
Company’s records and discovered some 
anomalies.

Justice O ’Loughlin of the Federal Court 
convicted the company on four charges relating 
to the sales of bulk wines in 1991-92 to a 
number of major Australian wineries. The sales 
involved volumes of wines of between 30 000 
litres and 198 000 litres.

The Court found that the wines had been 
represented as varietal wines, such as shiraz 
and cabernet sauvignon, but that the wines 
supplied were in fact blends. The Court also 
convicted the two former directors for aiding 
and abetting the Vales Wine Company in 
relation to the sale of cabernet sauvignon to 
one winery.
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Justice O ’Loughlin said the evidence of 
winemakers who had purchased the wines 
showed that they did so ‘ . as a result of first 
sampling the wine and each conceded that the 
relevant blend profile ... could not have been 
detected as being a wine different to that which 
had been ordered’ . He went on to say This 
evidence ... shows how much our wine industry 
is dependent upon the integrity of winemakers 
and wine manufacturers’ .

The Commission said that the purpose and 
effect of the deception was to double the price 
of the wine sold and indicated a company 
policy to sell inaccurately described wine.

The matter was adjourned until 3 June 1996 
for submissions on penalty.

Frlcotech Leisure Brands Pty Ltd

False or misleading representations about the 
place o f origin o f goods (s. 53(eb))

On 24 April 1996 the Commission instituted 
proceedings in the Federal Court Hobart 
against Pricotech Leisure Brands Pty Ltd, 
distributors of the ‘Cook-On’ range of gas 
barbecues.

The Commission has alleged that Pricotech, a 
subsidiary of The Galore Group Ltd, supplied 
resellers with ‘Cook-On’ barbecues which were 
labelled with various representations such as 
‘Proudly Australian’ , ‘Made in Australia’ and 
‘Australian Made’ . The Commission has 
alleged that components of the barbecues were 
imported into Australia from China and other 
countries.

The Commission alleges that the 
country-of-origin claims on barbecues, including 
the Party Master and Swagman models, 
distributed by Pricotech to Tasmanian retailers 
are false, misleading or deceptive.

A  directions hearing was held on 6 May 1996 
in the Federal Court Hobart. The next 
directions hearing is set for 6 August 1996.

Ansett Australia

Misleading or deceptive conduct (s. 52)

Following Commission action, Ansett Australia 
offered court enforceable undertakings to 
allocate Ansett Australia Frequent Flyer (AAFF) 
points to participants who have flown any class 
of Singapore Airlines flights.

Information circulated to award program 
participants in Ansett’s Travelling Life 
magazine and its Member's Mini Guide had 
indicated that points would be awarded to 
passengers who flew on Singapore Airline 
flights. However, the detailed terms and 
conditions of the program expressed in Ansett’s 
Silver Members Guide to Privileges did not 
allow points for discount or economy class 
passengers.

The Commission considered the Travelling 
Life promotion and Member's Mini Guide 
booklet to be misleading or deceptive. Ansett 
acknowledged that the information might have 
misled program participants and cooperated 
with the Commission in resolving this matter.

Ansett agreed to:

■ remove the Mini Guide and the 
December-January issue of Travelling Life 
from circulation;

■ place corrective advertising in the next two 
issues of Travelling Life. The advertising 
will offer points to passengers who travelled 
or are booked to travel as economy or 
discount economy class passengers on 
Singapore Airlines;

■ allocate AAFF points at the rate of
one point per kilometre for economy class 
travel and 0.7 points per kilometre for
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discount economy class to passengers who 
can prove they took Singapore Airlines 
flights or are booked to travel on Singapore 
Airlines up until 30 June 1996;

■ include in all frequent flyer application 
forms a statement that a person can request 
a copy of the AAFF terms and conditions 
before applying for membership;

■ continue updating, developing and 
implementing a comprehensive trade 
practices education program; and

■ provide for an annual independent audit of 
effectiveness of the compliance program 
and to report to the Commission for three 
years on its effectiveness.

Sprint International
False or misleading representations (s. 53)

In February 1996 the Commission received a 
complaint against Sprint International, a 
telecommunications company which supplies 
international telephone services, alleging the 
company had run misleading advertisements in 
four Chinese newspapers. The advertisements, 
comparing Sprint International’s Chinese New 
Year special rates to the Optus standard rates, 
were inaccurate. During the relevant period, 
the Chinese New Year period, three Optus 
rates in fact applied: Optus’ standard off-peak 
rate, Optus’ standard rate and Optus’ own 
special Chinese New Year rates.

Although Sprint’s rates were at all times lower 
than Optus’ rates, the Commission considered 
that the advertising was misleading because 
Sprint was not comparing like with like.
Sprint’s conduct was likely to mislead 
consumers as to the degree of savings gained 
by making calls using Sprint rather than Optus.

The Commission prepared for court action 
against Sprint but upon an offer of satisfactory 
undertakings did not proceed. Sprint undertook 
to:

■ run corrective advertisements in the four 
Chinese newspapers which had previously 
run the Chinese New Year special rates 
promotions;

■ write to all consumers who had signed with 
Sprint since the promotion had begun,

telling them the correct comparison 
between Sprint and Optus rates; and

■ conduct an internal investigation into the 
cause of the misleading comparison in a 
manner approved by the Commission.

The action was significant as part of the 
Commission’s objective to foster knowledge of 
the Trade Practices Act within the 
non-English-speaking community.

Radio Rentals Limited

False or misleading representations (s. 53(e))

After a recent Commission investigation, Radio 
Rentals Limited has undertaken to offer full 
cash refunds to customers who bought 
Westinghouse 440 litre two-door 
fridge/freezers in the company’s ‘Easter 
Specials’ promotion.

For several weeks during January 1996, Radio 
Rentals ran advertisements in South Australian 
city and country newspapers headlined ‘Easter 
Specials’ . The advertising represented that all 
the products featured were specially priced and 
offered the benefit of a special deferred 
payment plan. One of the products was the 
Westinghouse fridge/freezer, advertised at ‘Now 
$1479’ . In fact, that had been the normal 
price of the fridge/freezer since the previous 
September.

The Commission believes Radio Rentals’ use of 
the words ‘Now ’ or ‘Now Only’ , where the 
associated price was not a genuine reduction of 
the price at which the goods had previously 
been sold by Radio Rentals, was likely to be a 
false or misleading representation in breach of 
the Trade Practices Act.

In addition to the refunds, Radio Rentals will 
publish an apology in each store and in the 
newspapers where the advertising originally 
appeared. The company has agreed to develop 
and implement a three-year trade practices 
compliance training program for all staff.

Universal Press Pty Ltd
False or misleading representations (s. 53)

One of Australia’s major publishers of street 
directories, Universal Press Pty Ltd, will offer
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refunds to advertisers following an investigation 
by the Commission into allegations that the 
company misrepresented the extent of 
distribution of its Tasmanian publications.

In mid-1995 Universal Press Pty Ltd published 
three regional UBD Community Business and 
Street Directories covering Tasmania, via its 
subsidiary Universal Business Directories Pty 
Ltd.

When selling advertising for the Launceston & 
North East directory the company’s sales 
representatives informed advertisers that 50 per 
cent of households outside Launceston would 
receive a copy of the 1995 edition.

In north-west Tasmania advertisers were 
informed, variously, that 50 per cent or 80 per 
cent of households would receive the 1995 
North West & West Coast directory. In 
southern Tasmania, similar representations 
were made to advertisers about the distribution 
of the Hobart & Southern Tasmania directory 
to households outside Hobart.

After investigation, the Commission came to 
the view that distribution claims made by 
Universal Press contravened the Trade Practices 
Act in that, in many locations, less than the 
stated percentage of households received a 
copy of the relevant directories.

The Commission’s investigation also found that 
claims that the directories were annual 
publications were misleading as the North East 
directory was republished in less than 
12 months.

As a result of the Commission’s action,
Universal Press Pty Ltd provided the 
Commission with legally enforceable 
undertakings to place advertisements in 
Tasmanian newspapers offering to provide a 
full refund to advertisers who feel that they have 
been disadvantaged by the company’s 
misrepresentations.

Optus Communications Pty Ltd
Misleading or deceptive conduct (s. 52), false 
or misleading representations (s. 53(g))

Following Commission action, Optus 
Communications Pty Ltd has taken remedial 
steps to eliminate confusion over the process of 
obtaining bill comparisons through the ‘Optus 
Guarantee’ promotion.

The Optus Guarantee promises customers that 
Optus will be cheaper than Telstra across the 
bill for long distance calls. If customers wish to 
test this guarantee, Optus arranges a bill 
comparison of the total Optus long distance bill 
against the same calls over the same period 
with Telstra, including any flexi-plans. If the 
customer’s bill would have been lower with 
Telstra, Optus refunds double the difference.

The Commission received complaints from 
consumers that, when calling Optus to order a 
bill comparison under the Guarantee, they were 
told that they could not get a bill comparison on 
their current telephone bill.

After the Commission raised its concerns,
Optus retrained all staff to ensure that they give 
correct information on the Optus Guarantee. 
Optus has also written to all customers who 
might have been told that a bill comparison was 
not available on their current bill under the 
Optus Guarantee. Optus will be providing 
credits to customers who may have suffered loss 
as a result of being given incorrect information. 
Optus has also agreed to have the mailout and 
credit process audited, and will be providing a 
report to the Commission on the results of the 
mailout.

Prudential Australian Superannuation 
Limited
Misleading or deceptive conduct (s. 52)

The Commission recently investigated a 
complaint about Prudential Australian 
Superannuation Limited’s assessment of a 
claim. The claim was made in relation to a 
superannuation fund set up by Prudential for 
the complainant’s employer. The complainant 
had claimed for total and permanent 
disablement prior to the end of his 
superannuation cover, but had lodged the claim 
after the period of cover had ended. Prudential 
calculated the complainant’s entitlement at less 
than $1000.

The complainant alleged that Prudential had 
failed to notify him of time limitations affecting 
his entitlements; that is, that he had to lodge 
any claim for injury arising during the period of 
cover, before the end of the period of cover. 
After being contacted by the Commission, 
Prudential reviewed the claim and found that 
the complainant was entitled to claim after the
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end of the period of cover for injuries suffered 
during the period of cover. Prudential was 
satisfied that the complainant’s disablement had 
occurred during the period of cover under the 
policy. The matter was resolved with the 
complainant’s claim being met by a payment of 
almost $90 000.

Identified Products Pty Ltd

False or misleading representations 
concerning the place o f origin o f goods 
(s. 53(eb))

In February 1996 the Commission received a 
complaint about misleading advertising in 
relation to a company called Identified Products 
Pty Ltd which supplies cloth labels to clothing 
manufacturers and dressmakers. The company 
manufactures embroidered labels in Adelaide 
and imports woven labels. In anticipation of 
having its own machinery for manufacturing 
woven labels, the company registered the 
business name ‘Australian Woven Labels’ and 
advertised under that name in the Adelaide 
Yellow Pages and the Adelaide Colour Pages. 
However, the company did not buy the 
machinery and continued to import woven 
labels.

Following the Commission’s investigation, the 
company agreed it would cease all use of that 
business name and would not renew its entries 
in the Yellow Pages and Colour Pages until the 
product was actually manufactured in Australia. 
It also agreed to inform all prospective 
purchasers of its woven labels that the labels 
were not manufactured in Australia.

Frantz Products Australia Pty Ltd

False or misleading advertising regarding 
place o f origin o f goods (s. 53(eb))

A  manufacturer of automotive filters has 
avoided further Commission action by 
correcting its advertising. The manufacturer, 
Frantz Products Australia Pty Ltd, based in 
Mackay, north Queensland, was advertising that 
its range of filters was ‘a product of Stockton 
California’ . The Commission discovered that 
some products were imported from America 
and assembled in Australia whilst others were 
manufactured in Mackay.

A  competitor had complained to the 
Commission alleging that Frantz was obtaining 
a marketing edge by advertising that its 
products were ‘a product of Stockton 
California’ whereas they were mostly 
manufactured in Mackay from products 
obtained locally. After intervention by the 
Commission’s Townsville office, Frantz was 
quick to recognise the potential problem and 
adjust its advertising accordingly by removing 
any reference to the term ‘a product of 
Stockton California’ on all advertising and 
promotional material. Frantz’s quick and 
effective action averted any further action by 
the Commission and the matter was resolved 
informally.

New car promotion

False or misleading representations (s. 53)

The advertising used as part of a new car 
promotion by a major car company was 
amended after inquiries by the Commission’s 
Brisbane office. The complainant and the 
Commission were concerned that the original 
form of the advertising was misleading because 
it might have created the impression in the 
minds of some consumers that the car could be 
bought for half the price.

The deal was that an approved purchaser could 
buy a new car over a two-year period for the 
recommended retail price plus on-road costs 
and other statutory charges. There were no 
interest payments. The purchaser would pay a 
50 per cent deposit and enter into a hire 
purchase agreement requiring a second and 
final payment of the remaining 50 per cent in 
two years.

However, the advertisement failed to clearly 
indicate that the advertised price represented 
only the first payment, and might have created 
the impression that the total price of the car 
was half the recommended retail price.

When contacted by the Commission, the car 
company agreed immediately to amend its 
advertising.
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Product safety

Children’s nightclothes

Misleading or deceptive conduct (s. 52), false 
or misleading representations (ss 53(a), 53(c)), 
non-compliance with mandatory consumer 
product safety standard (s. 65C)

On 16 May 1996 the Commission instituted 
proceedings in the Federal Court Sydney 
against Woolworths Limited, Woolworths 
(Queensland) Pty Limited, Woolworths (South 
Australia) Pty Limited, Woolworths (W.A.) Pty 
Limited and Australian Safeway Stores Pty 
Limited in relation to the sale of children’s 
nightclothes.

The Commission alleges that the companies 
breached ss 52, 53(a), 53(c) and 65C of the 
Trade Practices Act by selling and offering for 
sale six styles of children’s nightclothes that did 
not conform with the relevant mandatory 
consumer product safety standard. The 
Commission is seeking:

■ injunctions preventing further sale of the 
products;

■ an injunction requiring the companies to 
appoint an independent external 
investigator to report to Woolworths and 
the Commission on how the contraventions 
occurred, those responsible for them, and 
to identify necessary modifications to 
Woolworths’ quality assurance, warehouse 
and product recall procedures;

■ an injunction for five years requiring the 
companies to submit all new product lines 
of children’s nightclothes to Woolworths’ 
quality assurance department for testing 
and certification that they comply with the 
standard, and testing of representative 
samples of each batch of imported 
children’s nightclothes for compliance with 
the standard;

■ an injunction requiring the companies to 
revise their existing product recall 
procedures in consultation with the 
Commission;

■ an injunction requiring the companies to 
institute within three months a trade 
practices compliance system to the 
Commission’s satisfaction; and

■ payment of the Commission’s costs.

The Commission said that, while the companies 
had voluntarily recalled the products from sale 
and had cooperated fully with the Commission 
in its investigation, it was seeking orders from 
the Court to make sure that such breaches did 
not occur again.

A  directions hearing will be held in Sydney on 
14 June 1996.

Other matters 
still before the 
Court
Restrictive trade practices

Pioneer (Warwick), ss 45, 46. Alleged 
predatory pricing by Pioneer in the Warwick 
pre-mixed concrete market. Proceedings 
instituted 30.9.92. Directions hearing 4.3.93 
—  Pioneer brought application to strike out 
Commission’s statement of claim. 12.5.94 
judgment handed down striking out part of 
statement of claim.

Respondents and Commission appealed.
1.8.94 leave to appeal and cross-appeal 
allowed. 5.8.94 Pioneer’s appeal dismissed, 
and Commission’s cross-appeal allowed with 
costs. 24.8.94 Pioneer sought special leave to 
appeal to the High Court.

10.3.95 Court refused Pioneer, saying Full 
Federal Court decision was ‘plainly correct’ . 
Matter reverted to Federal Court for directions 
hearing.

Directions hearing 15.12.95. Next directions 
hearing 12.4.96.
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CC (New  South W ales) Pty Ltd, Holland 
Stolte Pty Ltd, Multiplex Constructions 
Pty Ltd, Leighton Contractors Pty Ltd, 
Australian Federation of Construction 
Contractors (AFCC) &  ors, ss 45, 52, 53, 
55A. Alleged collusive tendering practices, 
misleading or deceptive conduct, false or 
misleading representations, conduct that is 
liable to mislead the public as to the nature, 
characteristics, suitability or quantity of any 
services. Proceedings instituted 30.8.94. 
Directions hearing 29.9.94 —  Mr Russell 
Richmond, a former National Executive 
Director of the Australian Federation of 
Construction Contractors (AFCC), announced 
that he would not defend the proceedings 
brought against him and consented to the entry 
of a judgment against him. On the same day 
AFCC informed the Court that it did not 
propose to take further part in the proceedings. 
24.11.94 the Court imposed a penalty of 
$10 000 on Mr Richmond.

5.5.95 Holland Stolte Pty Limited and
Mr Graham Duff, a former Managing Director 
of Holland Stolte Pty Limited, withdrew their 
defences and consented to judgment. Penalties 
totalling $400 000 were imposed against 
Holland Stolte, and $50 000 against Mr Duff.

2.8.95 Lindgren J in the Federal Court ordered 
CC (NSW) Pty Ltd, Multiplex Constructions Pty 
Ltd and Leighton Contractors Pty Ltd to give 
the Commission discovery of documents 
relating to alleged collusive tendering practices 
in respect of the building project known as the 
Commonwealth Offices Haymarket project.

8.9.95 Lindgren J in the Federal Court 
imposed on Leighton Contractors Pty Ltd and 
Multiplex Constructions Pty Ltd the (previous) 
maximum penalty of $250 000 for each of two 
offences and ordered each company to pay 
$75 000 costs. Personal penalties were 
imposed on Mr Leonard Dixon, a chief 
estimator for Leighton ($25 000) and Mr 
Geoffrey Thomas Palmer, a retired director of 
Multiplex ($50 000). The penalties followed 
the withdrawal of defences by Leighton, 
Multiplex, Dixon and Palmer. The companies 
have also made full restitution to the Australian 
Government of the $750 000 ‘unsuccessful 
tenderers fee ’ which each had received from the 
successful tenderer, Holland Stolte.

Proceedings are continuing against CC (New 
South Wales) Pty Ltd.

Garden City Cabs Co-operative Ltd, s. 45.
Alleged anti-competitive agreement.
Proceedings instituted 22.7.94. Directions 
hearing 4.11.94. Interlocutory decision handed 
down 15.3.95. TPC  unsuccessful in obtaining 
an interlocutory injunction to restrain conduct 
as Cooper J said there was no serious question 
to be tried and the balance of convenience was 
against granting the orders sought. TPC filed 
Notice of Motion 22.3.95 seeking leave to 
appeal. TPC  withdrew notice of appeal and 
matter is to proceed to hearing —  date not 
fixed.

21.5.96 ACCC granted leave to amend 
statement of claim and application. Next 
directions hearing 16.8.96.

Mobil Oil Australia Limited, BF Australia 
Limited, The Shell Company of Australia 
Limited, ss 45, 45A. Alleged anti-competitive 
agreements concerning the retail prices of 
petrol. Proceedings instituted 23.11.94. 
Strike-out applications filed by the respondents 
were heard before Ryan J on 20.3.95. With 
the consent of all parties the TPC filed a further 
amended statement of claim on 3.4.95. 
Respondents filed written submissions in 
response for the Court’s consideration.
Awaiting His Honour’s decision.

IMB Group Pty Ltd, Logan Lions Ltd, 
Redbeak Pty Ltd &  ors, ss 47(6), 52.
Alleged third line forcing and misleading or 
deceptive conduct in relation to financial 
planning and property development. 
Interlocutory proceedings commenced 6.9.93. 
Proceedings withdrawn 17.9.93. Proceedings 
recommenced 20.9.93. Directions hearing re 
discovery issues 21.4.94. 20.9.94 judgment 
handed down ordering all respondents to file a 
list of discoverable documents. Directions 
hearings 28.7.95, 20.9.95, 8.12.95. Hearing 
to consolidate this and related National Mutual 
proceedings 29.2.96. Matters listed for 
argument re the A C C C ’s application to amend 
the statement of claim and application on
12.3.96.

Federal Court consolidated this and National 
Mutual Life matter on 12.3.96.
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National Mutual Life Association of 
Australasia Ltd, ss 47(6), 52. Alleged third 
line forcing and misleading or deceptive 
conduct in the provision of share options and 
insurance policies in relation to the 
establishment of Logan Lions Leagues Club. 
Proceedings instituted 16.6.94. Directions 
hearings 28.7.95, 3.11.95, 8.12.95. Hearing 
to consolidate this and related IMB Group Pty 
Ltd proceedings 29.2.96. Matters listed for 
argument re the A C C C ’s application to amend 
the statement of claim and application on
12.3.96.

Federal Court consolidated this and IMB Group 
matter on 12.3.96. Hearing of notice of 
motion to strike out part of ACC C ’s statement 
of claim listed for 3.6.96

Commonwealth Bureau of Meteorology,
s. 46. Alleged misuse of market power in 
relation to refusal to supply meteorological 
information. Proceedings instituted in the 
Federal Court Melbourne 13.12.95. ACCC 
seeking a mandatory injunction that the Bureau 
provide information to MetService and an 
injunction restraining the Bureau from 
supplying its specialised services other than on 
commercial terms. Directions hearings
23.2.96, 26.4.96. Next directions hearing
14.6.96.

Mayo International Pty Ltd, s. 48. Alleged 
resale price maintenance in relation to supply 
of hair care products. Proceedings instituted in 
the Federal Court Brisbane 6.11.95. ACCC is 
seeking permanent and mandatory injunctions 
as well as pecuniary penalties. First directions 
hearing 1.12.95. Further directions hearings
16.2.96, 27.3.96.

Am pol (Victoria) Pty Limited and Best Oil 
Co. Pty Limited, s. 45. Alleged price fixing 
arrangement in relation to supply of LPG and 
petrol. Proceedings instituted in the Federal 
Court Melbourne 13.11.95. Ampol has 
admitted to certain allegations contained in the 
statement of claim. A  joint submission by 
Ampol and the ACCC was filed in the Federal 
Court. Judgment handed down 12.3.96 
imposing penalties of $2.5 million on Ampol 
and $60 000 on Ampol employee Ken McKay. 
Costs of $10 000 awarded to the ACCC.

Best Oil admitted certain conduct. 29.4.96 
penalty hearing for Mr Danielli, fourth 
respondent in Best Oil matter. 17.5.96 Federal 
Court imposed penalties of $175 000 on Best 
Oil and $40 000 on Mr Danielli, commission 
agent for Best Oil. Best Oil and Mr Danielli 
also restrained for five years from engaging in 
price fixing.

J McPhec &  Son (Australia), s. 45. Alleged 
price fixing arrangement. Proceedings 
instituted in the Federal Court Melbourne
20.12.95. Directions hearing 20.2.96. 
Respondents filed a strike-out application for 
mention on 2.5.96. Strike-out application set 
for hearing on 29.5.96.

Model Agents and Managers Association 
Inc, s. 45. Alleged price fixing agreement in 
relation to enforcing payment of an agency 
service fee. Proceedings instituted in Federal 
Court Sydney 16.11.95. ACCC is seeking 
penalties and injunctions. Directions hearing
9.2.96 at which respondents ordered to file 
defences by 8.3.96. Three of the 12 
respondents have filed admissions to most of 
the statement of claim. Conference before 
Registrar 22.4.96. Directions hearing 26.4.96, 
timetable set for affidavits and discovery.
Further directions hearing 12.7.96.

Crom ford Pty Limited, Australian Film 
and Pipe Manufacturers and Anross 
Investments Pty Limited, s. 45. Alleged 
price fixing, market sharing in relation to the 
supply of polythene building film and 
acquisition of polythene scrap plastic, and 
alleged resale price maintenance in relation to 
the supply of polythene building film. 
Proceedings instituted in Federal Court
29.12.95. ACCC is seeking penalties and 
injunctions. Next directions hearing 23.5.96.

Consumer protection

Venture Industries and Collings 
Construction Company Pty Ltd, ss 51AB,
52. Alleged misleading, deceptive and 
unconscionable conduct in relation to building 
homes. Proceedings instituted 3.9.93. 
Representative action on behalf of seven 
families.
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Venture filed Notice of Motion seeking stay of 
proceedings pending outcome of arbitration 
hearings.

Wilcox J indicated merit in appointing 
arbitrators to this case under Order 72 of 
Federal Court Rules. Parties instructed to agree 
on short minutes in relation to running of 
arbitration hearings. Ongoing negotiations.
No agreement reached by parties to appoint 
arbitrators under Order 72.

Venture motion to stay proceedings and TPC  
motion to cross-vest proceedings to NSW 
Supreme Court heard 29-30.8.94. On
16.9.94 Wilcox J granted TPC motion and 
cross-vested the matter to NSW Supreme Court.

On 18.4.95 Hunter J in the Supreme Court 
made an order referring certain technical 
building issues to a Court-appointed referee,
Mr Lumsdaine. The reference began 13.6.95 
and the referee released his report on 9.8.95. 
The Collings and Venture defendants opposed 
the adoption of the report; however, on
28.9.95 Hunter J adopted the report with 
some alterations, in accordance with 
submissions by the TPC.

Trial before Hunter J from 9.10.95 to
28.11.95. Awaiting judgment.

In December 1995 the Venture parties applied 
to the High Court to overturn the September 
1994 cross-vesting of the matter from the 
Federal Court to the NSW Supreme Court. On
5.2.96 Gaudron J remitted the matter to the 
Full Federal Court. Directions hearing before 
Black CJ 23.2.96 at which ACCC sought and 
gained right to appear. Hearing before Full 
Federal Court 15.3.96, awaiting judgment.

Proceedings for contempt against fifth 
respondent, June Collings, commenced
12.4.96. It is alleged that June Collings sold 
real property in breach of an order of 18.3.94 
which required that she not ‘ ... advertise for 
sale, not attempt to sell, nor dispose of, nor 
take steps to encumber any real or personal 
property without first giving 3 working days 
notice to the [Commission] ... ’ . Matter to be 
heard 3.5.96.

Gold Coast Land Sales Pty Limited &  
Channel 10, s. 53A. Alleged misleading 
advertising and false representations in regard 
to land sales in Mary vale. Proceedings 
instituted 17.3.94, interlocutory injunctions 
granted by consent against Gold Coast Property 
Sales, its directors and agents.

6.6.95 Court found Gold Coast Sales had 
contravened the Act and ordered that it be 
restrained from making further representations 
regarding Maryvale land. Also ordered to pay 
Commission costs.

Further directions hearings against Channel 10 
on 8.9.95, 6.10.95, 16.2.96, 15.3.96.

Europark International Pty Limited &  
anor, ss 52, 53(c), 53(d). Alleged misleading 
or deceptive conduct and false representations 
concerning sponsorship, approval. Proceedings 
instituted 19.7.94. Directions hearings
20.8.94, 22.11.94, 16.12.94, 15.2.95,
12 .5 .95 ,26 .6 .95 ,4 .8 .95 . 13.10.95 
directions hearing seeking further amendments 
to statement of claim. 24.11.95 directions 
hearing —  respondents did not object to 
statement of claim.

My-Life Corporation Pty Ltd, ss 52, 57,
61(2A). Alleged multi-level marketing scheme. 
Proceedings instituted 24.11.94. Directions 
hearings 10.3.95, 21.4.95, 17.5.95. 
Respondent sought Notice of Motion to have 
T P C ’s statement of claims struck out. 2.6.95 
Court dismissed application and awarded costs 
to the Commission. 15.11.96 Notice of 
Motion to have Mr Kenneth Stockley, CEO of 
My-Life Corporation, joined to the proceedings 
unsuccessful. Directions hearings 22.3.96,
10.5.96. My-Life ceased to operate. 
Respondent seeking Notice of Judgment.
Court dates to be advised.

BioMetrics Contour Treatment, ss 52,
53(c), 55. Alleged misleading and deceptive 
advertising and promotion of goods. 
Proceedings instituted 6.1.95. Proceedings 
amended and a fifth respondent (Peter Foster) 
included on 19.5.95. 12.9.95 ex parte order 
obtained from the ACT Federal Court granting 
leave to serve the amended statement of claim 
on fifth respondent, Peter Foster, in the UK.
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21.9.95 documents served on the fifth 
respondent in the UK.

Last directions hearing held 17.11.95.

Holiday Concepts, ss 52, 53(c), 53A.
Alleged misleading and deceptive conduct with 
respect to the promotion and selling of 
timeshare. Proceedings instituted 14.6.95 in 
the Federal Court Melbourne. At a directions 
hearing on 8.12.95 the matter was placed in 
the list of cases awaiting trial. A  substantive 
hearing date has yet to be set.

Reef Distributing Company Pty Ltd, ss 52,
53(bb), 53(e), 64. Alleged false and misleading 
representations in relation to the supply of 
agricultural products. Proceedings instituted in 
Federal Court Melbourne 8.9.95. Interim 
injunction granted restraining the company and 
its Director Russell Loel from continuing some, 
but not all, proceedings commenced in the 
Manly Local Court against farmers. Matter 
transferred to the Sydney Federal Court.

6.3.96 hearing for an extension of interlocutory 
injunction. 13.3.96 further interlocutory 
injunction granted, restraining Reef from 
proceeding with prosecution of any proceedings 
now pending, and from instituting any new 
proceedings to recover monies for the price of 
agricultural goods. Hearing date for permanent 
injunction not yet set.

Nationwide News Pty Limited and 
SmartCom Telecommunications Pty 
Limited, ss 53(e), 53(g), 54. Alleged false and 
misleading representations in relation to a 
promotion offering ‘free’ mobile phones. 
Criminal proceedings instituted in Federal Court 
Sydney 13.9.95. 4.3.96 Tamberlin J ordered 
that the matters be heard together. Joint 
hearing set for 5 days starting 22.7.96.

Universal Vending Systems Pty Ltd and 
Corporate Catering Group Pty, ss 52, 58.
Alleged misleading or deceptive conduct in 
respect of business opportunities for the supply 
of vending machines and sports cards and lack 
of provision of sites for snack food vending 
packages. 6.6.95 ex parte injunction granted 
in the Federal Court Melbourne against both 
corporate and individual respondents restraining 
them from engaging in the conduct and

freezing the assets of the corporate 
respondents. 1.9.95 Jenkinson J ordered that 
initial orders be held until matter is fully heard. 
Directions hearing 29.9.95. Order made for 
parties to make discovery of documents by
27.10.95. Directions hearings 17.11.95,
9.2.96. 22.3.96. Next directions hearing
31.5.96.

Nordic Lust Pty Ltd (trading as City Pro  
Sport &  Fitness), s. 65C. Alleged supply of 
exercise cycles which did not comply with the 
mandatory consumer product safety standard. 
Trial held 13-15.5.96. Trial to resume
21.5.96.

Mergers 
examined under
s. 50
The following is a list of non-confidential 
mergers examined in the 1996 calendar year to 
date and mergers examined in the 1995 
calendar year which have since become 
non-confidential. This list is periodically 
updated on a public register held at the 
Commission.

Mergers on the public register for the calendar 
year 1994 are listed in the former Trade 
Practices Commission Bulletin 75, April 1994 
(which also included matters considered in 
1993) and Bulletin 80, February 1995.
Mergers examined in the calendar year 1995 
are listed in ACCC Journal 1, January 1996.

Mergers examined in
1995

Microsoft Pty Limited/Telstra 
Corporation Limited: On Australia Pty 
Limited —  joint venture —  supply of on-line 
services. This matter was raised in January
1995. On Australia Pty Limited is a joint 
venture proposal between Microsoft Pty Limited 
and Telstra Corporation Limited. On Australia
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Pty Limited is proposed to be a provider of 
on-line services.

The Commission conducted inquiries and 
entered into discussions with Telstra, Microsoft 
and On Australia Pty Limited. Following 
certain informal undertakings the Commission 
decided not to take any action apart from 
monitoring the substance of the undertakings 
and the development of the industry in general.

The Commission did not oppose the joint 
venture.

Davids Ltd/Composite Buyers Ltd —
grocery and liquor wholesaling and retailing.
On 3 February 1995 Davids Limited lodged an 
application for authorisation of its proposed 
acquisition of Composite Buyers Limited. The 
Commission granted authorisation. Resource 
and Industry Ltd and QIW Ltd both applied to 
the Trade Practices Tribunal for a review of the 
Commission’s decision to authorise Davids Ltd’s 
proposal to acquire CBL. RAI subsequently 
withdrew its review and the matter proceeded in 
Sydney with QIW as the applicant for review. 
The Commission participated in its role of 
assisting the Tribunal.

On 17 October 1995 the Tribunal handed 
down its decision confirming that the 
authorisation should be granted but requiring no 
undertakings from the parties and imposing no 
condition except that Davids must obtain more 
than 50 per cent of CBL’s voting shares.

Davids Holdings Ltd/Jewel Food Stores
Pty Ltd —  grocery retail services. This matter 
was raised in April 1995. Davids Holdings Ltd 
acquired Jewel Food Stores Pty Ltd. Jewel 
Food Stores is engaged in grocery retailing in 
New South Wales, Victoria and Queensland.

The Commission did not oppose the 
acquisition.

Queensland Cotton Holdings 
Limited/Namoi Cotton Co-operative Ltd
—  cotton ginning and marketing. This matter 
was raised in April 1995. Queensland Cotton 
Holdings and Namoi Cotton Co-operative 
proposed to merge. It was proposed that the 
merged entity be composed of equity 
contributed by each of the parties (Queensland 
Cotton Holdings contributing 53 per cent and 
Namoi Cotton contributing 47 per cent).

In November 1995 the parties announced that 
they had failed to agree on the terms of the 
merger and that the proposed transaction had 
been abandoned.

Telstra Corporation Limited/Australian 
Academic Research Network —  on-line 
services, date communications carriage. This 
matter was raised in May 1995. Telstra 
Corporation Limited proposed acquiring the 
Australian Academic Research Network, a 
major gateway for entry by subscribers to the 
Internet. As the market for on-line services is 
an evolving one and there were alternative 
sources of supply, the acquisition would not 
deter entry or place barriers on expansion of 
existing suppliers.

The Commission did not oppose the acquisition.

Consolidated Alloys Pty Ltd/Radiant Lead 
Division of Email Ltd —  lead sheeting. This 
matter was raised in May 1995. Consolidated 
Alloys signed an agreement with Email for the 
acquisition of Radiant. The agreement was 
made conditional on Commission approval.

The Commission did not oppose the acquisition 
despite high market concentration, due in 
particular to the fact that imports are readily 
available.

Rockwell Systems Australia Pty 
Limited/AeroSpace Technologies of 
Australia Limited —  privatisation. This 
matter was raised in May 1995. The 
Commonwealth Government privatised 
AeroSpace Technologies of Australia Limited, 
with Rockwell Systems Australia Pty Limited as 
the preferred bidder.

The Commission did not oppose the 
acquisition.

QlW/Com posite Buyers Limited —
wholesale supply of groceries. This matter was 
raised in May 1995. QIW acquired Composite 
Buyers Limited. CBL primarily supplies grocery 
products and liquor under the banners of 
Payless, Rite-way, Budget-Rite/Four Square, 
Tuckerbag, Goodfellows, Kings, MFC Tiger 
Superbarn and Island Foods in Victoria and, to 
a lesser extent, in New South Wales and 
Tasmania.
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The Commission did not oppose the 
acquisition.

Olin Australia Limited/Scorpio Cartridges
—  ammunition. This matter was raised in 
June 1995. The Commission considered that 
the acquisition of the Scorpio shotshell business 
by Olin Australia Limited was unlikely to 
substantially lessen competition due to the low 
barriers to entering the industry and the fact 
that imports were an effective constraint on the 
prices for domestic shotshell ammunition. The 
Commission also concluded that reloading is a 
viable and low cost alternative to purchasing 
new ammunition for most recreational shooters.

The Commission did not oppose the 
acquisition.

Pace Farms Pty/Egg farms in N SW  —
production and supply of shell eggs. In 1995 
certain NSW egg producers drew the 
Commission’s attention to the fact that Pace 
Farms Pty had acquired and/or leased a 
significant number of egg farms in New South 
Wales over about nine months of 1995. The 
Commission considered that barriers to entering 
the market for the production and supply of 
shell eggs were low.

The Commission did not oppose the 
acquisition.

Santos Limited/Tenneco Gas Australia —  
PAS A  Pipeline Asset —  gas. In June 1995 
Tenneco acquired the Moomba-Adelaide natural 
gas pipeline (MAP) from the South Australian 
Government. By agreement with Tenneco, 
Santos had an option to acquire up to 20 per 
cent of the MAP assets exercisable up to 
31 December 1995. In its assessment, the 
Commission decided not to consider the Santos 
option until the management agreements had 
been settled between Tenneco and Santos.

During subsequent communication with 
Tenneco and Santos, the Commission received 
advice from the parties that the period for 
exercising the option had been extended 
initially to 29 February 1996 and later to 
31 March 1996. However, on 5 March 1996, 
the parties advised the Commission that Santos 
did not intend to proceed with exercising its

option to purchase an interest in the 
Moomba-Adelaide pipeline assets.

Norton Pty Limited/Artec Abrasives 
Australia Limited — abrasive products. This 
matter was raised in June 1995. Norton Pty 
Limited and Artec Abrasives Australia Limited 
proposed a joint venture involving the 
acquisition by Norton of Artec’s Australian 
business. The Commission noted the small 
market share of the target company and the 
minimal accretion of market share which would 
result from the acquisition. The significance of 
import competition was also noted.

The Commission did not oppose the 
acquisition.

Westpac Banking Corporation/Challenge 
Bank Limited —  Western Australian retail 
banking services. This matter was raised in July
1995. Westpac Banking Corporation proposed 
acquiring Challenge Bank Limited. Following 
extensive market inquiries, the Commission 
determined that the acquisition would be 
unlikely to have the effect of substantially 
lessening competition. The Commission took 
the view that the market should be regarded as 
one for retail banking services rather than 
financial services as a whole, with a particular 
focus on the position in Western Australia.

The Commission considered the presence of 
BankWest to be an important factor in its 
decision. BankWest is a strong competitor of 
the major trading banks in the West. This was 
a key factor in the Commission’s conclusion 
that, on balance, the Westpac acquisition of 
Challenge would not substantially lessen 
competition.

The Commission did not oppose the acquisition.

Bayer Australia Ltd/Hodgsons Dye 
Agencies —  supply of iron oxide dyes. This 
matter was raised in September 1995. Bayer 
Australia proposed to acquire Hodgson Dye 
Agencies. The Commission considered that 
imports were an effective constraint on 
domestic prices of iron oxide dyes due to the 
fact that approximately 98 per cent of all iron 
oxide is imported. Furthermore, historical data 
showed that the level of imports had increased 
by over 40 per cent over the last 15 years.
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The Commission did not oppose the 
acquisition.

Perpetual Trustees Australia/Austrust 
Limited —  the provision of traditional trustee 
services. This matter was raised in 
October 1995. Perpetual Trustees proposed to 
acquire Austrust Limited. The Commission 
considered the proposed acquisition on a 
confidential basis. The Commission considered 
that in the supply of trustee services, 
superannuation services, corporate trust 
services and fund management services the 
proposed acquisition was unlikely to result in 
concentration levels in the market which would 
exceed the threshold levels established in the 
Commission’s draft merger guidelines. 
Perpetual’s bid for Austrust was not successful 
and the company was eventually sold to Tower 
Financial Services Group Limited.

The Commission did not oppose the proposed 
acquisition.

Rhone-Poulenc Rorer Inc/Fisons Pty Ltd
—  pharmaceuticals. This matter was raised in 
October 1995. In August 1995,
Rhone-Poulenc Rorer, a US company, launched 
a bid for UK-based Fisons Pty Ltd. Both 
companies have Australian subsidiaries involved 
in the manufacture, importation and distribution 
of pharmaceutical products. Rhone-Poulenc 
and Fisons both manufacture products in the 
categories of anti-coagulants and 
anti-emetics/anti-nauseants. The former of 
these was not considered a substantial market 
while the latter did not raise concerns due to 
the expiry of patents and the unsophisticated 
nature of the drugs.

Accordingly, the Commission did not oppose 
the acquisition.

Du Pont (Australia) Ltd/Ticor Ltd —
production and sale of sodium cyanide. Du 
Pont and Ticor proposed an unincorporated 
joint venture entity to take over and expand 
Ticor’s existing sodium cyanide manufacturing 
plant in Gladstone, Queensland. In 
October 1995 the parties applied to the 
Commission for authorisation of the joint 
venture and an exclusive marketing 
arrangement.

On 8 May 1996 the Commission issued a 
determination granting authorisation of the joint 
venture and the exclusive market arrangements.

Australis Media Limited/Foxtel 
Management Pty Limited —  pay television. 
This matter was raised in October 1995. The 
parties, Australis and Foxtel, proposed merging. 
The original merger proposal was considered by 
the Commission as likely to lead to a substantial 
lessening of competition. Subsequently the 
parties developed proposals to try to overcome 
any possible anti-competitive effects. The 
Commission considered that there were 
practical difficulties with the proposals and that 
its competition concerns would not be 
alleviated.

On 19 April 1996 the Commission was 
informed by Australis that the proposed merger 
with Foxtel would not be proceeding. Australis 
advised that it had secured a new funding 
package from a consortium of investors which 
included Publishing & Broadcasting Limited. A  
number of competition issues may arise from 
this funding package which the Commission is 
currently examining.

Eastern Suburbs Newspapers/Offset 
Alpine —  web and sheet fed commercial 
printing. This matter was raised in 
October 1995. The Commission considered 
that the proposed acquisition of Offset Alpine 
by Eastern Suburbs Newspapers was unlikely to 
substantially lessen competition, particularly as 
there are a number of other competitors in the 
market for the supply of web printing services.

In February 1996 the Commission announced 
that it would not oppose the acquisition.

Bidvest Group Limited/Manettas Limited
—  processing and distribution of fresh and 
frozen seafood. This matter was raised in 
October 1995. The Bidvest Group, a South 
African group, proposed acquiring shares in 
Manettas Limited. As Bidvest did not 
previously operate in Australia, the Commission 
considered that the structure of the market 
would not change as a result of the proposed 
acquisition.

The Commission did not oppose the 
acquisition.
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Sonic Technology Australia Ltd/Hanly 
Moir Pathology Pty Ltd/Drs Barratt and 
Smith Pathologists Pty Ltd —  provision of 
pathology services to non-public patients in 
NSW. On 30 October 1995, the Commission 
was made aware of acquisition proposals 
involving three private pathology providers 
operating in NSW and the ACT. Under the 
proposals, the largest pathology provider in 
NSW, Sonic Technology Australia Ltd, sought 
to acquire the fourth and fifth largest pathology 
providers respectively, Drs Barratt & Smith 
Pathologists Pty Ltd and Hanly Moir Pathology 
Pty Ltd.

Following inquiries the Commission concluded 
that, should the acquisitions proceed, the 
resulting concentration levels in the market for 
the provision of pathology services to 
non-public patients would not exceed the 
threshold levels established in the Commission’s 
draft merger guidelines. The Commission’s 
inquiries also found that there were sufficient 
pathology providers operating in NSW and the 
ACT able to compete effectively with the 
merged entity.

The Commission decided, on 22 December 
1995, not to oppose the acquisition.

General Binding Corporation  
Australia/TAC Pty Ltd —
shredders/binders/laminators/office equipment. 
This matter was raised in November 1995. 
General Binding Corporation Australia 
proposed to acquire 100 per cent of the issued 
share capital in TAC  Pty Ltd. TAC  Pty Ltd will 
in turn acquire certain assets of Patria Pty Ltd 
and Typewriter and Accounting Control Pty 
Ltd.

The Commission did not oppose the 
acquisition.

Price &  Pierce Papers (Australia) Pty 
Ltd/Pratt Paper Pty Ltd —  paper processing 
and distribution. Price & Pierce Papers 
(Australia) Pty Ltd proposed to acquire certain 
assets of Pratt Paper Pty Ltd used in its paper 
processing and distribution business. An 
important consideration for the Commission 
was that the level of concentration in the 
market would remain unchanged after the

acquisition, because an existing operator would 
be replaced by a new entrant.

The Commission did not oppose the acquisition.

Brisbane Cabs/Merrywell Pty Ltd —  taxi 
depot services. This matter was raised in 
November 1995. The proposed merger was 
between Brisbane Cabs and Merrywell Pty Ltd 
(trading as Black & White Cabs). Black &
White Cabs operated the second largest depot 
service in the Brisbane metropolitan area while 
Brisbane cabs operated the smallest. The 
largest depot in the market, Yellow Cabs, had 
been a vigorous competitor.

Commission inquiries indicated that, while 
Brisbane Cabs was an effective competitor 
when it first entered the market five years ago, 
this competition had not been maintained. It is 
unlikely that, individually, Black & White Cabs 
or Brisbane Cabs would continue to be vigorous 
and effective competitors in this market in the 
future.

In February 1996 the Commission announced 
that it would not oppose the proposed merger.

Mobil Oil Australia Limited/Amgas Pty 
Ltd and Coodex Pty Ltd —  petroleum retail 
and wholesale. This matter was raised in 
November 1995. Mobil Oil Australia Limited 
proposed acquiring the petroleum retail and 
wholesale businesses of Amgas Pty Ltd and 
Coodex Pty Ltd. In December 1995, Mobil 
purchased the retail operations of Amgas and 
the wholesale operations of Coodex, a related 
company.

The Commission was concerned that the 
merger might be likely to have the effect of 
substantially lessening competition in the supply 
of petroleum products in a number of markets 
for petroleum products in Western Australia 
because of the removal of a vigorous and 
effective competitor. The Commission was also 
concerned that the acquisition might restrict the 
opportunity for distribution and sale of 
petroleum products in Western Australia by 
companies independent of established major oil 
companies. Furthermore, the merger would 
remove an independent petroleum retailer and 
replace it with a major oil company.
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Following discussions with Mobil, the company 
(while denying that competition would have 
been lessened) offered undertakings which 
ensure that the company’s terminal facilities at 
Kwinana remain available to independent 
importers, wholesalers or retailers, in the event 
that Mobil does not require the terminal for its 
own business.

Impact Manufacturing Limited/GE Crane 
&  Sons Limited —  manufacture and supply of 
collapsible tubes. Impact Manufacturing 
Limited acquired the collapsible aluminium tube 
manufacturing division of GE Crane Holdings 
Limited in November 1995. In examining the 
acquisition, the Commission considered that the 
current level of independent imports and low 
barriers to entry made it unlikely that the 
acquisition would substantially lessen 
competition in the supply of collapsible tubes. 
Furthermore customers are able to both import 
and vertically integrate backwards into the 
manufacture of collapsible tubes, as 
demonstrated by the recent vertical integration 
of Colgate Palmolive.

The Commission did not oppose the 
acquisition.

American Greeting Corporation/Greeting 
Cards Division of Containers Packaging 
(Amcor) —  greeting cards. American Greeting 
Corporation proposed to acquire the Greeting 
Cards Division of Containers Packaging 
(Amcor). The acquisition was completed in 
January 1996.

The Commission did not oppose the 
acquisition, since the acquirer is a new entrant 
into the Australian greeting cards market.

Howard Smith Industries Pty Limited, 
Adelaide Steamship Company Limited, 
Waratah Towage Pty Limited and 
J Fenwick and Co Pty Ltd —  supply of 
towage services in the Sydney ports. This 
matter was raised in December 1995. Howard 
Smith Industries Pty Limited, Adelaide 
Steamship Company Limited, and Waratah 
Towage Pty Limited formed several 
agreements for the sale and charter of four tugs 
used by J Fenwick and Co Pty Ltd in the ports 
of Sydney. After making market inquiries, the 
Commission formed the view that the

arrangements were likely to substantially lessen, 
prevent or hinder competition in the supply of 
towage services in the Sydney ports. The 
Commission’s view was that the merger would 
turn the duopoly into a monopoly, and prevent 
any possible future competition.

The Commission moved to seek an injunction 
after the parties refused to abandon or modify 
their proposal. On 23 January 1996, His 
Honour Mr Justice Whitlam in the Federal 
Court Sydney refused to grant the interim 
injunction, reserving his reasons. His Honour 
also refused to grant an injunction regarding the 
transactions, pending either an appeal or the 
handing down of his reasons for decision. In 
the circumstances, it was not possible for the 
Commission to appeal against the decision 
before the transactions proceeded to finality 
later that afternoon.

The Commission considered that orders for 
divestiture of the assets acquired or setting aside 
of the transactions would do little to permit or 
enhance future competition in the Sydney ports 
or to restore the price constraint that each 
competitor previously exerted on the other.

Accordingly the Commission decided not to 
pursue its claims and will not further proceed 
against the parties in respect of the acquisitions 
and associated transactions.

Mergers examined in
1996

Neverfail Springwater Co Ltd/Aqua Vital 
Australia Ltd —  bulk bottled water. This 
matter was raised in January 1996. Neverfail 
acquired Aqua Vital in January 1996. Both 
companies bottle and supply bulk bottled water. 
The Commission considered that the acquisition 
was unlikely to have the effect of substantially 
lessening competition in the market. The 
market has potential for growth, barriers to 
entry are relatively low and there are substitutes 
for bulk bottled water.

The Commission did not oppose the 
acquisition.
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Woolworths Ltd/Cannons Food Stores —
grocery wholesaling and retailing. This matter 
was raised in January 1996. Woolworths 
proposed acquiring 11 Cannons’ retail grocery 
stores, one liquor store and the business of 
Australian Independent Wholesalers, which 
operates a warehouse in the ACT.

The Commission did not oppose the acquisition.

Unilever/Diversey (Australia) Pty Limited
—  industrial detergents. This matter was raised 
in February 1996. Unilever Canada and its 
parent company Unilever Pty Ltd signed an 
agreement in January 1996 that will result in 
Unilever purchasing Diversey Corporation from 
the Molson Companies Limited. The 
agreement will involve the transfer of the assets 
of Diversey Australasia to Unilever. The sale 
closed on 1 April 1996.

The Commission did not oppose the acquisition.

Davids Limited/QIW Limited —  wholesale 
supply of groceries. On 13 February 1996 
Davids lodged an application for authorisation 
of its proposed acquisition of QIW Limited.
The acquisition of QIW by Davids would leave 
Davids as the sole wholesale distributor of 
grocery products to independent retailers along 
the eastern seaboard of Australia. However, 
Davids claimed that significant public benefits 
would result from the acquisition particularly in 
terms of cost savings and the establishment of a 
‘fourth force’ to better compete with the major 
chains.

The Commission was satisfied that in all the 
circumstances the acquisition of QIW by Davids 
would result in such a benefit to the public that 
it should be allowed to take place, and 
authorisation was granted on 28 March 1996.

D George Harris &  Associates &  
ors/Penrice Ltd —  manufacture and 
distribution of soda ash. In February 1996, 
Harris & Associates approached the 
Commission with a proposal to acquire all the 
issued shares in Penrice Ltd. The Commission 
considered that the acquisition was unlikely to 
lead to a substantial lessening of competition 
because it was merely a change of ownership, 
Harris being a new entrant to the Australian 
market.

The Commission did not oppose the 
acquisition.

Maersk Medical/Indoplas Pty Ltd —  supply 
and distribution of medical products. This 
matter was raised in February 1996. Maersk 
Medical proposed acquiring Indoplas Pty Ltd. 
Maersk and Indoplas are both involved in the 
supply and distribution of medical products, 
including catheters and urinary drainage bags, 
throughout Australia. The parties entered into 
the acquisition agreement in March 1996 
conditional on the Commission’s approval.

Based on the results of market inquiries, the 
Commission concluded in March 1996 that it 
would not oppose the acquisition.

National Australia Bank/St George —
banking. In February 1996 the Commission 
announced that it was making routine inquiries 
about the National Australia Bank’s 5.8 per 
cent shareholding in St George Bank. In 
September 1995, following its decision not to 
oppose Westpac’s acquisition of Challenge 
Bank, the Commission said that regional banks 
play a key role in promoting competition and 
consumer choice. The Commission said that it 
would scrutinise any acquisitions of regional 
banks by major trading banks very carefully.

Should National Australia Bank or any other 
major trading bank move to acquire St George, 
the Commission would look at the matter on its 
merits at the time of the proposed acquisition.

Goodman Fielder/Bunge Industrial Pty
Ltd —  joint venture in flour market. In March 
1996 the Commission confirmed that it would 
not oppose a revised merger proposal to merge 
the milling, baking, pre-mix and starch/gluten 
operations of Goodman Fielder and Bunge.

The Commission considered that, in principle, 
the new proposal did not appear likely to 
substantially lessen competition.

On 10 May 1996 the Commission was 
informed that the two parties had ended their 
discussions and the proposed joint venture 
would not proceed.

Titan Nails/Otter Nails Pty Ltd —  supply of 
loose nails and fasteners. This matter was
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raised in March 1996. Otter Nails proposed to 
acquire Titan Nails. The Commission defined 
the relevant market as a national market for the 
supply of loose nails and fasteners to retail 
outlets.

The Commission noted that, as a result of the 
acquisition, the merged entity would have a 
market share of approximately 42 per cent.
The Commission took the view that despite the 
level of concentration, market inquiries had 
indicated the potential for import substitution, 
the existence of alternative domestic suppliers 
and countervailing power of a small number of 
national customers.

On this basis, the Commission determined that 
it would not oppose the merger.

American Banknote 
Corporation/Leigh-Mardon Security 
Group of Leigh-Mardon Pty Ltd —  security 
printing, holography, printing of telephone and 
identification cards. In April 1996 American 
Banknote Corporation proposed to acquire the 
Leigh-Mardon Security Group. An important 
consideration for the Commission at the time 
was the fact that American Banknote 
Corporation was a new entrant into the 
Australian security printing market.

The Commission did not oppose the 
acquisition. However, the Commission will 
monitor the market.

Section 87B  
undertakings
A 1992 amendment to the Trade Practices 
Act conferred extensive powers on the 
Federal Court under s. 87B to enforce 
undertakings concerning future conduct given 
by a person to the Commission following a 
Commission investigation. The Commission 
keeps a public register o f such undertakings.

The following is a list of s. 87B matters placed 
on the public register in late 1995 and early
1996. This completes the list of s. 87B 
matters on the 1995 public register contained 
in the first issue of the ACCC Journal. (The

register was first listed in the Trade Practices 
Commission Bulletin 74, February 1994.)

First Netcom Pty Limited, ss 52, 53(c),
53(e), 53(g), 59. Misleading or deceptive 
conduct, false or misleading representations, 
false or misleading statements about 
work-at-home schemes.

22.12.95 undertaking to stop engaging in 
conduct which had breached the Trade 
Practices Act and to provide refunds to its 
customers wherever it had failed to provide the 
discounts it promised. Its distributors will not 
represent to customers that First Netcom is 
approved or sponsored by Telstra. First 
Netcom also undertook to review all its 
promotional and training material, and to 
establish a trade practices compliance program 
and a complaints handling system that meet the 
Australian Standard.

Steggles Limited, s. 45(2)(a). Price fixing 
agreements in the supply of processed chicken 
products in SA.

28.12.95 undertaking to implement a trade 
practices compliance program for at least three 
years.

Inghams Enterprises Ltd, s. 45(2)(a). Price 
fixing agreements in the supply of processed 
chicken products in SA.

28.12.95 undertaking to implement a trade 
practices compliance program for at least three 
years.

Mobil Oil Australia Limited, s. 50.
Proposed acquisition would be likely to have the 
effect of substantially lessening competition in 
the supply of petroleum products in a number 
of markets for petroleum products in WA.

16.1.96 undertaking to make the Kwinana 
terminal available for use by independents on 
reasonable commercial terms, in the event that 
Mobil does not require the terminal for its own 
use.

Atticus Pty Ltd (trading as Mobile Pool 
Care (Q ld)), s. 47. Exclusive dealing in 
relation to franchising licensing agreements for 
swimming pool maintenance and repair.
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17.1.96 undertaking to amend the conditions 
of its future sales of franchises and franchise 
licensing agreements, and to notify all 
franchisees, agents and employees of the 
company of the terms of these undertakings.

Austcomm Tele Services Pty Ltd, s. 52.
Misleading and deceptive conduct in the 
marketing and promotion of its 
telecommunications reselling service.

21.2.96 undertaking to cease engaging in the 
conduct and to send corrective letters to 
customers. Austcomm also undertook to 
establish a compliance program.

Radio Rentals Limited, ss 52, 53(e). Alleged 
misleading and deceptive price of refrigerators 
through the use of the word ‘Now ’ in ‘Easter 
Specials’ promotion, when it was the regular 
price and there was no actual saving.

26.4.96 undertaking to cease the conduct, offer 
refunds to purchasers, publish apologies (both 
in-store and in newspapers) and implement a 
national three-year compliance program.

Universal Press, s. 52. Misleading or 
deceptive conduct in relation to the sale of 
advertising in three regional community 
business and street directories in Tasmania.

1.5.96 undertaking to provide full refunds to 
customers who advertised in the directories 
where they believe they have been 
disadvantaged by the company’s conduct, and 
to place a public apology notice in certain 
Tasmanian newspapers. The company also 
undertook not to misrepresent the distribution 
of its directories or the length of time its 
directories were in circulation.
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