
Adjudication

Authorisations
The Commission has the role, through the 
authorisation process, o f adjudicating on 
proposed mergers and certain 
anti-competitive practices that would 
otherwise breach the Trade Practices Act.

Authorisation provides immunity from court 
action, and is granted where the Commission 
is satisfied that the practice delivers 
offsetting public benefits.

Australian Competition 
Tribunal

Review of the Commission’s 
determination to revoke authorisation of 
the accreditation system for advertising 
agencies

On 24 May 1976 the Commission granted 
conditional authorisation to an application by 
the Media Council of Australia for a system of 
accreditation for advertising agencies.

After an appeal by the applicant to the Trade 
Practices Tribunal the system was granted 
authorisation on 10 February 1978. The 
Tribunal requested that the Commission 
periodically examine the working of the system 
to determine whether, by reason of altered 
circumstances, it was appropriate that the 
authorisation be varied or revoked.

In January 1995 the Commission announced a 
review of the system and called for submissions. 
After considering the submissions made by 
interested parties, the Commission was satisfied 
that a material change of circumstances had 
occurred in a number of areas since 1978 
which warranted revocation of the

authorisation. Accordingly a revocation was 
issued on 5 October 1995 to take effect on 
27 October 1995.

Following release of the Commission 
determination, appeals were lodged with the 
Australian Competition Tribunal (formerly the 
Trade Practices Tribunal) by both the Media 
Council and the Advertising Federation of 
Australia.

These appeals were considered by the Tribunal 
during hearings in March 1996. Findings from 
the appeals are yet to be released.

While the Tribunal completes its deliberations, 
authorisation of the conduct continues to apply.

(See also Trade Practices Commission 
Bulletin 83, October 1995.)

Final determinations

Davids Limited

Proposed acquisition of QIW Limited 
(A30174)

Summary

■ Determination granting authorisation to the 
proposed acquisition issued 28 March 
1996, to take effect 19 April 1996

On 13 February 1996 Davids Limited lodged 
an application for authorisation of its proposed 
acquisition of QIW Limited. The principal 
activities of Davids and QIW are the wholesale 
distribution of groceries, perishable foods, 
general merchandise and liquor. Independent 
grocery wholesalers, such as Davids and QIW, 
supply independent retailers while the national 
retail chains (Coles, Woolworths, Franklins) 
operate their own vertically integrated grocery 
distribution businesses.
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Davids is the largest independent grocery 
wholesaler in Australia. It operates in NSW, 
the ACT, Victoria, Queensland, South Australia 
and the Northern Territory. QIW operates in 
Queensland, northern NSW and the Northern 
Territory. It also owns Composite Buyers Ltd 
(CBL) which operates in Victoria and to a lesser 
extent in NSW and Tasmania. The parties to 
the proposed acquisition also have direct 
interests in grocery retailing. However, QIW is 
in the process of disposing of its retail interests.

Relevant market

Davids submitted that the relevant market was 
the national market for the distribution of 
grocery products to the consuming public via 
integrated retail chains and independent 
wholesalers supplying independent retailers.
This is consistent with the market identified by 
the Trade Practices Tribunal in last year’s 
application by QIW for review of the 
Commission’s decision to grant authorisation of 
Davids’ proposed acquisition of CBL.

QIW maintained that there was a separate 
wholesale market for the supply of groceries to 
independent retailers, consistent with the 
decision of Justice Spender in the 1993 QIW  
case, which was subsequently upheld by the Full 
Federal Court.

In preparing this determination the Commission 
formed the view that the matter was a complex 
one and extended the period of consideration 
of the matter to 45 days. In support of its 
decision the Commission noted:

■ issues associated with identifying and 
defining the relevant market for the 
purpose of assessing the effects of the 
acquisition on competition;

■ the implications of previous decisions, and 
arguments as to the inter-relationship 
between these decisions and the current 
case; and

■ the weight to be given factors at the 
wholesale distribution level relative to the 
benefits at the retail level.

After considering the various arguments in 
respect of the market definition and taking

account of the effects of recent developments 
on the industry, the Commission concluded that 
an unequivocal definition was not required in 
this particular instance to determine the public 
benefits nor to identify potential detriment. In 
part this was due to the fact that the public 
benefits as identified accrued mainly at the 
national, strategic level while the competition 
effects most identified as causing concern to 
particular interested parties were at the local 
and/or regional level.

However, the Commission did note several 
changes which are altering the structure of the 
industry. These include the continuing erosion 
of independents’ market share, the national 
trend to deregulation of trading hours, the rise 
of cheque-book competition (the practice by 
large chains of progressively acquiring individual 
independent grocery retailers), and the 
expansion and refurbishment strategies of the 
three major chains. The Commission also took 
account of Davids’ recent acquisition of the 
Jewel chain of independents and its 
ramifications for the structure of the industry.

Submissions

The Commission received about 100 
submissions from interested parties including 
independent retailers, banner groups and 
retailers’ associations. Supporters of the 
acquisition took the view that independent 
retailers need the support of a strong 
wholesaler to provide real competition to the 
chains and to overcome perceived weaknesses 
in the structure of the independent sector.
They saw a need for strong, disciplined banner 
groups and access to capital and support 
services sufficient to allow them to compete on 
a more level footing with the chains.

Opponents of the proposed acquisition were 
concerned that a claimed monopoly in the 
wholesale market could result in increased 
wholesale prices, reduction in service, 
rationalisation, loss of identity, possible 
retribution for perceived disloyalty and negative 
flow-on effects to consumers. There was a view 
that Davids could favour its own retail interests 
above the other retailers it supplies, for 
example by discriminating in favour of its Jewel 
stores against other independents.
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Anti-competitive effects

Davids rejected the suggestion that the 
proposed acquisition might have an 
anti-competitive effect, stating that the strength 
and survival of independent retail outlets was 
fundamental to its business as a wholesaler. 
Davids claimed that the proposed acquisition 
would create substantial public benefits.
Savings would result from the rationalisation of 
duplicated activities, spreading overheads, and 
from achieving better terms of supply for 
merchandise, advertising, transport and freight. 
The acquisition would also enable Davids to put 
in place its ‘fourth force’ vision. This involves 
establishing a strong unified wholesaler which 
can provide retail and financial support to the 
independent retailers to assist them in 
competing with the three major chains.

Davids, while acknowledging that there is direct 
competition with QIW, maintains that this 
competition is counter-productive, occurring at 
the expense of the market performance and 
competitiveness of the independent sector. The 
Commission noted the substantial loss over time 
of market share from the independents to the 
chains and concluded that this trend was not 
likely to be reversed under existing conditions. 
The Commission also noted the increased 
concentration at the wholesale level which 
might occur as a result of the acquisition, the 
existence of significant barriers to entry in the 
wholesale segment, the effect of the 
competition at retail on the ability of the 
wholesaler to appropriate excess profits and/or 
lower the service levels, and the changing 
dynamics of the food and grocery industry.

The Commission concluded that there might be 
anti-competitive elements associated with the 
proposed acquisition.

Public benefit

The Davids’ submission identified a number of 
public benefits which, it argued, would result 
from the acquisition and would not arise 
otherwise. These included significant 
cost-related savings arising from rationalisation 
of duplicated activities, particularly in 
warehousing and handling activities; 
volume-related savings associated with 
advertising, transport and improvements in 
trading terms; and the establishment of a 
‘fourth force’ to counter the strength of the 
chains through the provision of retail and

financial support which would be made 
available through a strong independent 
wholesale presence in the market.

The Commission concluded that savings were 
likely to arise through improved efficiency as a 
result of amalgamation and improved buying 
power. The Commission accepted that 
commercial reality may result in a total quantum 
of savings which differed from that identified in 
the applicant’s submission. However, it 
considered this would not negate the likelihood 
of significant efficiencies arising from the 
acquisition and resulting in a benefit to the 
public.

Commission conclusion

It is the Commission’s view that the acquisition 
is likely to lead to a more effective and 
competitive independent retail sector, allowing 
the independent retailers better access to the 
resources needed to put them on a like footing 
with the major chains. This, in turn, should 
lead to a benefit to the public outweighing any 
potential detriment.

The Commission urged Davids to consider 
instituting procedures to ensure independent 
conciliation with its customers should conflicts 
arise over pricing, service, rebates and access to 
support services.

Davids has since developed a code of practice 
intended to ameliorate these concerns. The 
code includes provision for an independent 
ombudsman to rule on potential conflicts.

On 28 March 1996 the Commission granted 
authorisation to the proposed acquisition on the 
condition that it acquire sufficient shares and 
other securities to enable it to cast more than 
50 per cent of the votes at general meetings of 
QIW.
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Du Pont (Australia) Limited, Ticor 
Limited, Howson Algraphy 
(Australasia) Pty Limited, Ticor 
Chemical Company Pty Limited
Proposed joint venture to manufacture 
sodium cyanide and associated exclusive 
marketing arrangements (A90581, A90582)

Summary

■ Draft determination proposing to grant 
authorisation issued 18 April 1996

■ Final determination granting authorisation 
issued 8 May 1996

On 12 October 1995 the Commission received 
two applications from Du Pont (Australia) 
Limited (DuPA) and Ticor Limited on behalf of 
their subsidiaries, Howson Algraphy 
(Australasia) Pty Limited and Ticor Chemical 
Company Pty Limited (TCC), seeking 
authorisation for a proposed joint venture for 
the manufacture of sodium cyanide and 
associated exclusive marketing arrangements.

DuPA, a wholly owned subsidiary of the United 
States company E.I. du Pont, manufactures a 
range of chemicals, polymers, fibres, diagnostic 
reagents, medical products, imaging systems 
and graphic arts equipment for the printing 
industry.

Ticor is a holding company with subsidiaries 
involved in the mining, energy and chemical 
industries. TCC is one such subsidiary and 
currently operates a sodium cyanide plant at 
Gladstone, Queensland. DuPA markets all 
TC C ’s output through an exclusive marketing 
agreement which was notified to the 
Commission in 1993.

The application

Under the proposal Howson and TCC would 
form an unincorporated joint venture to 
manufacture solid and liquid sodium cyanide at 
the existing Gladstone plant. The joint venture 
would result in a substantial upgrade of existing 
plant and lift current capacity by 14 000 tonnes 
to 40 000 tonnes per annum.

The exclusive marketing agreement supersedes 
that already in place, giving DuPA exclusive

rights to sell all product manufactured by the 
joint venture.

Anti-competitive detriment

In terms of competition effects, the 
Commission noted its concern over the 
entrenchment of the current industry structure 
over the longer term. The industry is highly 
concentrated at the international level and two 
of the three major international producers of 
sodium cyanide have significant shares in the 
Australian domestic market. The oligopolistic 
structure of the industry and the commodity, 
undifferentiated nature of the product have the 
potential to lead to cooperative arrangements 
between the major players at the expense of 
competition.

The market for sodium cyanide is a growing 
one which is directly related to the production 
of gold world-wide. Sodium cyanide is an 
essential element in processing ore for the 
retrieval of gold and the Commission 
considered it highly likely that demand would 
increase substantially over the coming years in 
response to technological advances and 
increased gold exploration and production. 
There are already signs of a tightening of 
supply and accompanying price increases.

The Australian market is very close to 
self-sufficient, with around 90 per cent of 
domestic demand satisfied from domestic 
production. The parties stated that the threat 
of imports maintained pressure on Australian 
producers and ensured a competitive 
environment, despite the concentration in the 
industry. The Commission considered that 
imports were not likely to exercise a significant 
restraint on domestic prices, especially in the 
short to medium term, and considered that 
internationally the industry was approaching full 
capacity.

The Commission was also concerned at the 
removal of DuPA as a potential entrant in its 
own right, noting that the company had 
historically been the major importer into 
Australia and was one of a handful of 
companies which were identified as potential 
entrants to domestic production of sodium 
cyanide.
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Another issue was the opportunity for the 
parent company to exercise control over the 
subsidiary to the subsidiary’s detriment. The 
independence of the subsidiary might be put at 
risk if its strategic and marketing plans 
conflicted with the overseas parent’s.

The Commission concluded, therefore, that 
there was potential for anti-competitive 
detriment.

Public benefit

The parties identified a number of public 
benefits which they claimed would flow from 
the joint venture, including:

■ capital investment in the industry;

■ provision of technology to improve 
environmental standards in sodium cyanide 
manufacture;

■ improvement in plant efficiency;

■ increase in the value of exports;

■ import substitution;

■ benefits to the economy, both local and 
national; and

■ enhancement of the ability of the joint 
venture parties to compete in the market.

The Commission accepted that increased 
production would satisfy forecast demand, 
otherwise likely to be satisfied by imports, 
thereby assisting Australia’s external trade 
account over the medium to long term. While 
demand forecasts are highly variable it is 
questionable whether significant export of 
product would be forthcoming, due to the 
expected increase in domestic demand which 
should flow from an active gold sector. This 
does not detract from the import substitution 
benefits, and the Commission accepted this as a 
substantial benefit to the public.

The Commission closely considered and 
accepted the parties’ contentions that the 
techniques and technology that would be 
brought to the joint venture by DuPA had 
significant potential to improve the efficiency of 
the existing operations and to do so in such a 
way as to provide substantial environmental 
benefits, particularly in the net decline in 
nitrous oxides and greenhouse gases. In 
addition there would also be substantial

reductions in solid contaminated waste as a 
result of adoption of the Andrussow process.

Commission conclusion

On balance, the Commission concluded that the 
public benefits outweighed the possible 
anti-competitive detriment and on 18 April 
1996 issued a draft determination proposing to 
grant the authorisations.

A  final determination granting authorisation 
was issued on 8 May 1996.

Wattyl and Taubmans

Acquisition o f Taubmans’ architectural and 
decorative paint business by Wattyl (A30175)

Summary

■ Determination denying authorisation issued 
17 May 1996

Background

In April 1995 Courtaulds (Australia) Pty 
Limited, the owner of Taubmans Industries Ltd, 
sought bids for Taubmans architectural and 
decorative paint manufacturing operations in 
Australia, New Zealand, Fiji and Western 
Samoa. On 27 July 1995 Wattyl (Australia) Pty 
Limited advised the Commission of its interest 
in acquiring the Australian assets of Taubmans 
offered for sale.

The Commission formed the view that there 
was a strong prospect that the proposed 
acquisition would be likely to have the effect of 
substantially lessening competition in breach of 
s. 50 of the Trade Practices Act. The proposed 
acquisition was announced publicly in 
October 1995 and the Commission undertook 
extensive market inquiries.

On 6 December 1995 the Commission again 
considered the matter and decided that in its 
view the proposed acquisition would be likely to 
breach s. 50 of the Act. The parties were 
informed of the Commission’s view. In 
subsequent discussions the parties raised a 
number of arguments citing public benefit from 
the proposed acquisition. Such arguments were 
not relevant under s. 50 of the Act and could 
only be considered in the context of an
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authorisation application. Wattyl indicated a 
preference for a Federal Court determination 
rather than seeking authorisation.

Wattyl and Taubmans signed a contract for the 
purchase and sale of the Taubmans’ Australian 
business on 16 December 1995. Following 
discussions with the Commission, the parties 
agreed not to complete the sale until 14 March
1996. The parties refused to extend these 
undertakings and the Commission filed an 
application in the Federal Court on 11 March 
1996 seeking an interlocutory order restraining 
the acquisition. Wattyl and Taubmans decided 
not to contest the interlocutory hearing and 
provided undertakings not to complete the 
transaction until the conclusion of the trial.
(For further detail see Enforcement chapter, 
pp. 22-23)

On 3 April 1996 Wattyl and Taubmans lodged 
an application for authorisation for the 
proposed acquisition.

Commission consideration

The Commission considered that the reduction 
in the number of big producers from three to 
two (Dulux and Wattyl) would make price 
increases more likely, to the detriment of 
consumers. It also considered that a third, 
vigorous competitor would be removed from 
the market if the acquisition went ahead. In the 
Commission’s view, the high entry barriers, 
vertical trade restrictions and lack of import 
competition in the industry would make a 
significant new entry unlikely in the near future.

The Commission noted that many of the 
vertical agreements established between the 
major paint companies and resellers restricted 
the opportunity of resellers to sell competing 
brands by imposing conditions such as 
minimum sales targets and/or shelf space 
requirements, prohibitions on supplying certain 
customers, and prohibitions on the sale of 
competing brands. The Commission believed 
the acquisition would strengthen the 
anti-competitive effects of these arrangements.

The parties had argued that the transfer of 
Taubmans’ ownership from a British company 
to an Australian company was a public benefit. 
The Commission accepted that there would be 
a public benefit from the transfer from foreign 
to domestic ownership, but not that this would 
outweigh the adverse effect on consumers of

likely higher paint prices. The claim that there 
would be increased Australian control was 
considered somewhat equivocal since the British 
owner, Courtaulds, indicated it was likely to use 
the sale proceeds to increase its (foreign) 
participation elsewhere in the economy.

The companies had argued that there would be 
efficiency gains after the acquisition. The 
Commission retained KPMG to undertake an 
independent assessment of the claimed 
efficiency gains. They concluded that there 
were substantial efficiency savings although 
significantly less than those claimed by the 
parties. The Commission accepted that to the 
extent that efficiencies resulted from resource 
savings they were a public benefit; and to the 
extent that these efficiencies merely reflected 
better buying power the extent of any public 
benefit would have to be assessed against the 
likelihood that such savings might be passed on 
in lower prices. The Commission noted that 
some gains would be achieved by market 
rationalisation processes that could otherwise 
occur.

While the Commission accepted that there were 
substantial public benefits, the magnitude of 
these benefits was likely to be small when 
compared to the anti-competitive effects of the 
acquisition.

Commission conclusion

After detailed consideration of the arguments 
put forward by the parties, the Commission 
concluded that the public benefit associated 
with the acquisition would not outweigh its 
anti-competitive detriment.

On 17 May 1996 the Commission announced 
that it proposed to deny the authorisation.

Australian Stock Exchange Limited

Proposed amendments to ASX  business rules 
relating to capital liquidity and other 
requirements (A90583, A90584)

Summary

■ Draft determination proposing to grant 
authorisation issued 24 April 1996

■ Final determination granting authorisation 
issued 22 May 1996
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On 3 October 1995 the Australian Stock 
Exchange Limited (ASX) lodged two 
applications for authorisation in respect of 
amendments to ASX business rules 1.1, 5.1.1,
5.6, 5.10, and related definitions, and new 
business rule 4.51 and consequential definitions.

The amendments to business rules 1.1, 5.1.1,
5.6, 5.10 and related definitions concern the 
capital liquidity requirements of ASX member 
organisations (or brokers) and a number of 
minor or procedural matters. These rules had 
previously been granted authorisation by the 
Commission. Proposed new business rule 4.51 
and consequential definitions relate to the use 
of settlement agents by brokers.

The application

ASX submitted that a number of the 
amendments to rule 1.1 enhanced existing 
prudential standards, but might require brokers 
to amend their business arrangements (within 
six months); while the balance of the 
amendments to rule 1.1 removed ambiguities, 
inconsistencies and inadvertent omissions from 
current drafting, thus clarifying the scope of the 
rule. The applicant submitted that the 
amendments to rules 5.1.1, 5.6 and 5.10 
related to minor or procedural matters.

ASX also advised that, with technological 
developments in stockbroking over the past few 
years, some brokers were focusing on the 
provision of trading services and were looking 
to contract out clearing/settlement services by 
using settlement agents to act on their behalf. 
However, as the business rules currently did not 
specifically recognise settlement agents, such 
agents effectively had been confined to 
organisations which were either owned by a 
broker or were brokers providing these services 
to other brokers. New rule 4.51 would lift the 
de facto restriction on the class of persons 
eligible to provide settlement services as agents 
on behalf of brokers.

Commission consideration

The Commission agreed with ASX that a 
number of the proposed amendments to 
rule 1.1 would enhance existing prudential 
standards and therefore would be likely to result 
in benefit to the public. The Commission

considered that the effect of the proposed 
changes would be also to increase the capital 
requirements of brokers. It concluded that any 
anti-competitive detriment likely to result from 
these and the other proposed amendments to 
rule 1.1 would be outweighed by the benefit to 
the public likely to result.

The Commission noted that new rule 4.51 
would expand the class of persons eligible to 
provide clearing/settlement services on behalf 
of brokers. The Commission considered that 
the proposed new rule would be unlikely to 
lessen competition. (It noted that it could in 
fact result in an increase in competition for the 
provision of such services.) The Commission 
noted that the proposed new rule would 
facilitate the contracting out of 
clearing/settlement services by brokers where it 
is more economical for non-broker settlement 
agents to provide such services on their behalf. 
The Commission considered that any increase 
in the efficiency of clearing/settlement services 
as a result of the use of non-broker settlement 
agents would benefit the public.

The Commission considered that the 
amendments to rules 5.1.1, 5.6 and 5.10 
would not cause it to alter its view in respect of 
the existing authorisation of these provisions.

Commission conclusion

On 24 April 1996 the Commission issued a 
draft determination proposing to grant 
authorisation to ASX to give effect to the 
arrangements outlined in the application. On 
22 May 1996 a final determination granting 
authorisation was issued.
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Draft determinations
MIM Holdings Limited
In relation to the proposed North West Power 
Project (A50017, A50018)

Summary

■ Draft determination proposing to grant 
authorisation issued 24 April 1996

On 25 January 1996 MIM Holdings Limited 
lodged two applications for authorisation on 
behalf of its subsidiary, Mount Isa Mines Limited 
(ISA), and participants in a proposed joint 
venture to be formed, subject to negotiation of 
satisfactory terms, to supply electricity within 
the Carpentaria/Mount Isa Mineral Province.

Background

The province is not connected to Queensland’s 
main electricity grid, and this situation is 
unlikely to change in the foreseeable future. 
Currently the Mica Creek Power Station 
(MCPS), with its coal- and distillate-fired 
generators, is the major source of electricity in 
the province. Other sources of electricity 
within the region are the operators of existing 
mines (Selwyn, Gunpowder, Osborne) which 
provide their own requirements from 
distillate-fired generators on-site, and the North 
Queensland Electricity Corporation (NORQEB) 
which operates distillate-fired generators in a 
number of small settlements in the region.

MCPS is currently owned and operated by ISA.
It is proposed that a majority interest in MCPS 
be sold to an independent power producer and 
that a joint venture be formed between ISA and 
the independent power producer or their 
respective subsidiaries. It is proposed that the 
joint venture would upgrade the MCPS, expand 
its capacity depending on contract 
requirements, convert it to gas, and generate 
and sell electricity. MIM is working toward 
engaging an independent power producer by 
June 1996.

The application

The authorisation applications relate to certain 
aspects of a proposal to upgrade MCPS and 
convert it to gas firing to supply existing 
customers and a number of new mining

operations within the province. The project 
consists of the following key elements:

■ a 15-year gas supply contract with 
take-or-pay obligations between the South 
West Queensland gas producers and the 
owners of MCPS (estimated value,
$750 million);

■ construction of gas processing facilities 
(estimated cost, $140 million);

■ construction of a gas pipeline to Mount Isa 
(estimated cost, $180 million);

■ upgrade and conversion of MCPS 
(estimated cost, $140 million); and

■ construction of an electricity transmission 
system (estimated cost, $140 million).

However, MIM sought authorisation in respect 
of only the following arrangements and 
conduct, which relate to the future supply of 
electricity by the owners of MCPS:

■ provisions in the proposed Joint Venture 
Agreement and in the proposed Power 
Purchase Agreements (PPAs) under which 
the price to be charged for electricity to 
each customer jointly supplied by the 
owners of MCPS will be common for each 
of the owners; and

■ the requirement under the proposed PPAs 
that customers will purchase their entire 
estimated electricity requirements from the 
owners of MCPS.

MIM advised that there were a number of 
expected new mining projects in the province 
—  Ernest Henry (MIM 51 per cent owned), 
Cannington (BHP), Century Zinc (CRA) and 
Queensland Phosphate (Western Mining). MIM 
proposed that the owners of MCPS enter into 
PPAs with the owners of these new mines, and 
with ISA and NORQEB (currently the main 
customers of MCPS). MIM advised that the 
proposed PPAs were not essential to the 
delivery of gas to the province, but would 
enhance the economics of gas supply by 
increasing volumes. It advised that in the 
absence of authorisation of the PPAs, MCPS 
would be converted to gas, take gas from the 
South West Queensland producers, continue to 
supply its existing customers, and be expanded 
to enable supply to Ernest Henry, while the 
other expected mining developments 
(Cannington, Century Zinc and Queensland
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Phosphate) would generate electricity on-site 
using either distillate or gas as fuel.

Commission consideration

The Commission noted MIM’s submission that 
the joint venture owners of MCPS would not 
otherwise supply electricity in competition with 
each other in the province, and under the 
proposal would be supplying solely as a result of 
their common ownership of MCPS. The 
Commission considered that the provisions of 
the proposed Joint Venture Agreement and 
PPAs relating to the supply of electricity at a 
common price by each of the owners of MCPS 
would be unlikely to lessen competition for the 
supply of electricity in the province.

The Commission also noted that, should all the 
persons that M1M has nominated as potential 
power purchasers under the proposed PPAs in 
fact enter into such agreements, the MCPS 
electricity purchase ties would be likely to have 
a significant effect on competition for the 
supply of electricity in the province during the 
term of the PPAs. However, potential MCPS 
customers would have a number of electricity 
supply options available to them (on-site 
generation using either gas or distillate), and 
further supply options could become available 
during the term of any PPA  which might be 
executed. That the proposed PPA would be 
negotiated in such an environment should 
ensure, in the Commission’s view, that the PPA 
terms were competitive with alternative sources 
of electricity currently available, or likely to 
become available during the life of the PPA. In 
these circumstances, the anti-competitive 
effects of the MCPS electricity tie contained in 
any PPA that might be entered into would, in 
the Commission’s view, be mitigated, at least to 
some extent.

The Commission agreed with MIM that the 
potential customers of MCPS would be likely to 
enter into PPAs only if such action were in their 
best economic interests (noting that they would 
have a number of electricity supply options 
available to them). On the basis that potential 
customers of MCPS were unlikely to enter into 
PPAs unless such agreements delivered a 
cost-effective supply of electricity (thus 
increasing the efficiency of relevant mining 
operations), the Commission accepted that

public benefit would be likely to result from any 
PPA  that was executed.

The Commission also considered that the 
introduction of an experienced independent 
power producer as joint venture owner of 
MCPS should help the power station to 
maximise technological and other cost 
efficiencies and supply reliability. The 
Commission accepted that, to the extent mine 
developers entered into PPAs with the owners 
of MCPS, individual consumers living in areas 
adjacent to the new transmission lines were 
likely to benefit from the availability of 
transmitted electricity supply. The Commission 
also accepted that there would be some public 
benefit in the limited and short-term growth in 
employment that could be linked directly to 
mine developers entering into PPAs.

Commission conclusion

The Commission concluded that its granting of 
authorisation in respect of the applications 
would be an ‘environmentally significant 
action’ , and therefore referred the matter to the 
Commonwealth Environment Protection 
Authority as required under the Environment 
Protection (Impact of Proposals) Act.

The Commission proposes to grant 
authorisation in respect of the applications, but 
it will not issue its final determination until it 
has taken into account any comments, 
suggestions or recommendations made by the 
Commonwealth Minister for the Environment 
as a consequence of the Commission’s referral 
of the matter under the Environment Protection 
(Impact of Proposals) Act.

Franchising Code Administration 
Council Limited

Franchising Code o f Practice (A30164) 

Summary

■ Interim authorisation granted until final 
determination issued

■ Draft determination issued on 1 May 1996 
proposing to grant authorisation for five 
years
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On 27 January 1995 the Franchising Code 
Administration Council Ltd (FCAC) (now the 
Franchising Code Council Limited) lodged an 
application with the former Trade Practices 
Commission for authorisation of its Franchising 
Code of Practice. The Code had previously 
been authorised in 1993 but the authorisation 
had expired on 1 February 1995.

FCAC was established on 28 January 1993 as 
a non-profit company limited by guarantee. Its 
main role is to establish and monitor a register 
of persons agreeing to comply with the Code; 
to monitor Code performance and report on 
this to the Commonwealth Minister for Small 
Business; and to deregister persons who fail to 
comply. It comprises five franchisors, five 
franchisees, two service providers, one lawyer, 
one chairperson and one government 
representative as an observer.

The Code which was the subject of the current 
application was in most respects the same as 
that previously authorised, but with some 
amendments, including some of the 
recommendations of the 1994 review of the 
Code commissioned by the then Minister for 
Small Business, Customs and Construction.

The Commission considered that clause 16.1 of 
the Code could have an anti-competitive effect. 
This clause requires banks and financial 
intitutions which register with the FCAC to 
provide customised franchisee finance packages 
or arrangements only for franchise systems of 
registered franchisors. The Commission 
considered that this clause could lessen 
competition if a significant number of the major 
lenders for franchise systems registered under 
the Code. However, it appeared that in 
practice few lenders were registered and finance 
on competitive terms was available for the 
franchise systems of unregistered franchisors. 
The remaining provisions of the Code were not 
considered anti-competitive.

The Commission considered that the 
provisions, particularly those dealing with 
information disclosure, certification and 
cooling-off, were likely to result in sufficient 
public benefit to outweigh any anti-competitive 
detriment.

On 1 May 1996 the Commission issued a draft 
determination proposing to grant authorisation 
to FCAC in respect of the Code for five years. 
An interim authorisation applies until the final 
determination is issued.

Interim authorisation

NSW electricity market arrangements 

Summary

■ Interim authorisation granted on 26 April 
1996

The application

The Honourable Carl Scully, in his capacity as 
acting Minister for Energy (NSW), lodged an 
application for authorisation of NSW electricity 
market arrangements on 4 March 1996, for 
and on behalf of the following corporations:

■ First State Power
■ Macquarie Generation
■ Pacific Power
■ Energy Australia
■ MetSouth Energy (trading as Integral Energy)
■ MidState Energy (trading as Advance 

Energy)
■ Energy South
■ Far West Energy
■ NorthPower Energy
■ ACTEW  Corporation Ltd (ACTEW)
■ NSW Electricity Transmission Authority 

(trading as TransGrid)

The application was made under ss 88(1) and 
88(8) of the Trade Practices Act, and ss 88(1) 
and 88(8) of the NSW Competition Code. The 
application is for authorisation of the terms of 
the Market Code (the Code) and conduct to be 
engaged in under the Code that might 
contravene ss 45 or 47 of the Trade Practices 
Act.

The provisions of the Code which may 
contravene the Act, as identified by the 
applicants, include:

■ mechanism for setting the pool price;
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■ maximum and minimum pool prices;

■ exclusionary provisions of the Code;

■ prudential criteria; and

■ exclusive dealing arrangements.

Authorisation was also sought for the vesting 
contracts between generators and retailers 
participating in the NSW electricity market.

The authorisation sought was for the period 
until 30 June 1997.

Background to Australian electricity industry 
reform

The introduction of competition to the 
electricity industry is seen as essential to 
generating the productivity improvements and 
efficiencies in production that will benefit all 
Australian industry. The importance of 
competition has been recognised by Australian 
governments and many are now in the process 
of introducing competitive structures to the 
State electricity industries.

The structural reforms that are taking place 
involve the disaggregation of vertically 
integrated monopolies into separate 
transmission, generation and distribution 
businesses. The separation of regulatory 
responsibilities from commercial activity is also 
occurring, enabling management of the new 
entities to focus on appropriate goals for the 
organisation, not blurred by political demands 
that previously formed an implicit part of their 
operations.

Concurrently, a national electricity market is 
being developed. The national electricity 
market will apply to all States and Territories 
that can be interconnected before or around the 
turn of the century. Western Australia and the 
Northern Territory will not be involved in this 
market because of the current lack of 
interconnection and the high cost (due to 
distance) involved in making those connections.

While the generation and retail sectors will be 
opened up to competition, the actual physical 
wires required to transport electricity from 
generators to end-users (whether transmission

or local distribution systems) are recognised as 
natural monopolies and will be subject to 
regulatory reform rather than market reform 
mechanisms.

The national electricity market arrangements 
are underpinned by the following objectives:

■ freedom of choice for electricity buyers;

■ non-discriminatory access to the 
interconnected transmission and distribution 
network;

■ no discriminatory legislative or regulatory 
barriers to entry for new participants in 
electricity generation or retail; and

■ no barriers to interstate and intrastate trade.

Electricity reform in NSW

The NSW Government developed its own 
market arrangements following the 
disaggregation and corporatisation of its 
previously State-owned electricity monopoly. It 
intends to fold its market arrangements into the 
national electricity market arrangement once 
the national electricity market commences.

New South Wales began its reform agenda in 
electricity in 1995, firstly reviewing the 
structure of the industry, and then 
disaggregating the State-owned vertically 
integrated electricity monopoly into three 
separate businesses covering generation, 
transmission, and distribution and retail 
services.
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The 25 distributors have been amalgamated 
and restructured into six distributor bodies, two 
urban and four rural. Each distributor has been 
corporatised but remains wholly owned by the 
NSW Government. Each distributor is to 
operate ring-fenced wires and energy trading 
operations.

Three independent generation entities were 
created by the break-up of Pacific Power, to 
compete in the generation sector of the NSW 
electricity market. The three generation bodies 
—  Pacific Power, First State Power and 
Macquarie Generation —  remain wholly owned 
by the NSW Government.

The Snowy Mountains Hydro-Electric 
Authority, which is to be corporatised and trade 
independently in the future, will participate in 
the NSW electricity market, trading the NSW 
share of the power output as a ring-fenced unit 
within Pacific Power.

The Electricity Transmission Authority 
(TransGrid) is to remain a separate entity and 
will manage and administer the NSW electricity 
market, as well as separately operating its 
transmission wires business.

Natural monopolies (transmission and 
distribution) are to be regulated, both by the 
NSW Independent Pricing and Regulatory 
Tribunal and by the ACCC.

A  market for State-based trade in wholesale 
electricity (the NSW electricity market) 
commenced operation in May 1996.

The proposed NSW electricity market 
arrangements were submitted to the 
Commission for authorisation only for the 
period until the national electricity market 
commences. It was expected that the NSW 
electricity market would operate only for 6-12 
months, after which time the arrangements 
would be subsumed into the national electricity 
market. It is in this context that the 
Commission reviewed the NSW application for 
authorisation.

Summary o f arrangements

Central to the NSW electricity market 
arrangements is a compulsory trading pool.

The market will be managed by the Market and 
System Operator (MSO), a ring-fenced entity 
within TransGrid. The MSO is responsible for 
instantaneously matching supply and demand of 
electricity and for ensuring the integrity, 
security and safety of the electricity system.

All market participants are bound by legislation 
to comply with the provisions of the Code and 
must also be authorised by the NSW Minister 
for Energy. Market participants include 
generators, transmission network operators, 
distribution network operators and electricity 
retailers. At the commencement of the market, 
all participants must hold either a wholesale 
trader’s authorisation or a network operator’s 
authorisation, granted by the Minister. Under 
s. 12 of the Electricity Supply Act 1995, a 
wholesale trader’s authorisation may be granted 
only on condition that the wholesale trader 
complies with the rules, procedures and 
conditions of wholesale market operation 
published by the MSO. Similar provisions for 
network operators’ authorisations are set out at 
s. 9 of the Electricity Supply Act.

The Code forms the rules, procedures and 
conditions of wholesale market operation 
referred to above.

Commission consideration

In the limited time available before the 
commencement of the competitive NSW 
electricity market, the Commission was not able 
to fully complete its statutory functions in 
relation to authorisation of the Code. The 
Commission identified a number of issues that 
will need further analysis before it will be fully 
satisfied that the proposed arrangements will 
result in a benefit to the public that will 
outweigh the anti-competitive detriment arising 
from the restrictions embodied in the proposed 
market arrangements and vesting contracts.

Whilst the Commission identified concerns with 
the Code, it recognised that the NSW electricity 
market is a transitional market designed to 
facilitate the implementation of an 
interconnected wholesale electricity market 
across the south-eastern Australian States.
There has been a major reform program 
undertaken in the NSW electricity industry, 
which has delivered significant structural
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reforms, including the breaking up of the 
generation monopoly and the amalgamation of 
the distribution bodies, reaping benefits from 
economies of scale in the distribution and retail 
supply sector. The full benefits of structural 
reform will only be delivered by the 
development of a competitive electricity market, 
with competition in both the generation and 
retail sectors of the markets.

The NSW electricity market is a form of 
competitive market for the electricity supply 
industry which allows participants to become 
accustomed to interacting in a market 
environment. The market, whilst not 
necessarily leading immediately to highly 
competitive outcomes, is a step that will aid and 
facilitate the development of a competitive and 
integrated national electricity market.

Commission conclusion

On 26 April 1996 the Commission granted 
interim authorisation to the NSW electricity 
market arrangements, as embodied in the NSW 
Code, pending a full consideration of the issues 
including a public consultation process.

The Commission opted to grant interim 
authorisation to the arrangements in order to 
allow the reform process in the electricity 
industry to continue. Interim authorisation will 
give the market participants protection from 
being found in breach of the Trade Practices 
Act, through entering into or engaging in 
conduct under the Code and the related vesting 
contracts during the period of the interim 
authorisation.

The interim authorisation will apply until a final 
determination is made or the application is 
withdrawn by the applicant.

The Commission, however, would propose to 
revoke the interim authorisation unless further 
action is taken in relation to entry to the 
market. In particular, the Commission was 
concerned about the NSW Government’s stated 
policy to restrict entry to the market, and 
sought written assurance from the NSW Energy 
Minister that this policy would be altered by the 
end of 1996. The Minister has given written 
advice to the Commission that, subject to

Cabinet approval, the policy will be changed 
within that time frame.

The Commission did not grant interim 
authorisation to the second tranche of vesting 
contracts as proposed in the application, but 
these will be reconsidered at the 
commencement of the national electricity 
market.

Authorisation under 
review

Newspaper and magazine distribution 
in NSW/ACT, Victoria and Queensland

In 1980 the Commission authorised distribution 
arrangements for newspapers and magazines in 
NSW/ACT, which provided the model for the 
subsequent Victorian and Queensland 
authorisations granted in the 1980s. The 
arrangements generally provided for:

■ horizontal agreements between publishers;

■ combined delivery, supply to sub-agents and 
retail functions; and

■ close control of newsagency businesses by 
newsagency councils.

In 1995 the Commission decided to review the 
authorised arrangements in the eastern States 
and Territories. This decision followed the 
Trade Practices Tribunal’s decision in 
November 1994 to set aside a July 1993 
authorisation by the Commission of a revised 
distribution system in Victoria.

It appears to the Commission that a number of 
changed circumstances have materially affected 
the original authorisations and that the public 
benefits said to flow from the authorised 
arrangements may no longer outweigh the 
anti-competitive detriments. Small business 
may now be substantially constrained by the 
current arrangements.

The Commission is reviewing the authorisations 
in the light of these apparent changes. It has 
received a large number of submissions and is
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currently considering them. No decision has 
yet been made.

(See also former Trade Practices Commission 
Bulletin 82, August 1995.)

Revocation of 
authorisations

Under s. 91(4) o f the Trade Practices Act, 
where it is satisfied that there has been a 
material change o f circumstance since an 
authorisation was granted, the Commission 
may revoke the authorisation, and if it 
considers it appropriate to do so, grant a 
substitute authorisation.

The Australian Gas Light Company

Natural gas supply arrangements (A90424) 

Summary

■ Authorisation of three agreements granted 
May 1986

■ Review of authorisation initiated 
September 1994

■ Authorisation revoked and substitute 
authorisation granted 27 March 1996

■ Revocation of determination to be reviewed 
by Australian Competition Tribunal

Background

In December 1984 The Australian Gas Light 
Company (AGL) applied to the former Trade 
Practices Commission for authorisation of 
provisions of two agreements between AGL 
and the Cooper Basin Producers of natural gas, 
namely the Letter of Agreement and the Deed 
of Covenant and Release. The scope of the 
application was extended in 1985 to a third 
existing agreement, the Deed of Covenant and 
Consent.

The agreements set out the terms and 
conditions under which AGL agreed to buy, and 
the Producers agreed to sell, natural gas for use

in NSW. This included provision for price 
reviews through negotiation, and for arbitration 
when necessary. The term of the Letter of 
Agreement was for 30 years, commencing in 
1976, with provision for an extension of a 
further five years.

In South Australia, the agreements were already 
exempted from the application of Part IV of the 
Trade Practices Act through the operation of 
paragraph 51(l)(b) of the Trade Practices Act 
and s. 16(d) of the Cooper Basin (Ratification) 
Act 1975 (SA). Before 1986, the parties had 
conducted arbitrations in Adelaide under the 
protection of the Ratification Act. The purpose 
of the authorisation was to enable the parties to 
conduct price reviews and arbitrations in 
Sydney where the Ratification Act exemption 
did not apply.

The Commission granted authorisation on 
5 May 1986. It found that the anti-competitive 
effects of the arrangements were outweighed by 
the significant public benefit which accrued 
from efficient reticulation of Cooper Basin gas 
as a result of the Producers being able to 
negotiate freely as to various matters including 
the price at which gas was sold to the 
purchaser, AGL.

On 21 September 1994 the TPC initiated a 
review of the authorisation in the light of what 
appeared to it to be material changes of 
circumstances since the authorisation was 
granted.

Material changes o f circumstances

At the completion of the review in March 
1996, the Commission was satisfied that three 
material changes of circumstances, as follows, 
had occurred since authorisation was granted.

First, sales of gas under the Letter of 
Agreement have, since 1988, occurred at a 
price collectively fixed by the parties under a 
new clause 24 which was substituted for the 
authorised clause 24 in the Letter of Agreement.

Clause 24, as authorised, established a price for 
the sale of gas to AGL and provided for the 
negotiation of new prices and arbitration of 
price disputes between AG L and the Producers. 
In 1988 the authorised clause 24 was deleted
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and a revised clause 24 inserted. The new 
clause 24 established a new price, a CPI-based 
price adjustment formula and an annual price 
escalator.

The Commission obtained legal advice that 
sales of gas under the revised clause 24 were 
not protected by the authorisation since the 
revised clause 24 was not before the TPC when 
the authorisation was granted. Without 
authorisation protection for the new clause 24, 
the authorisation is not achieving its 
fundamental purpose, namely, protection for 
price reviews and arbitrations conducted in 
NSW.

Second, AG L is no longer the sole actual and 
potential source of metered gas to both 
domestic and industrial consumers in Sydney, 
nor in Newcastle, Wollongong and other 
regional centres.

The introduction, since 1986, of access regimes 
to the Moomba to Sydney pipeline system 
(MSPS) and the AG L gas distribution network 
and the general access provisions of Part I1IA of 
the Trade Practices Act have introduced both 
actual and potential competition in the 
distribution of gas to industrial and domestic 
consumers in Sydney, Newcastle, Wollongong 
and other regional centres.

Furthermore, the fact that BHP Petroleum 
(BHPP) has a contract to supply gas to Sithe 
Energies, and that the Producers are seeking to 
supply gas directly to industrial consumers in 
NSW, demonstrates that AG L is no longer the 
sole actual and potential source of gas.

Third, since 1986 it has become less difficult 
for producers from the Gippsland Basin, in 
particular, to compete in the market for the 
supply of gas to distributors and end-users in 
NSW.

The agreement by CO AG, in February 1994, 
on principles for the introduction of free and 
fair trade in gas by July 1996 and the 
introduction of regimes for access to the MSPS 
and the AG L distribution network have made it 
easier for the Gippsland producers, in 
particular, to supply gas in NSW.

This is demonstrated by the fact that BHPP and 
Sithe Energies have signed a contract for the 
supply of gas to a Sithe Energies co-generation 
plant, and two firm proposals have been made 
for the pipeline interconnection between NSW 
gas consumers and the Gippsland Basin.

Alteration in the balance o f public benefit 
and anti-competitiue detriments

In addition to being satisfied that there had 
been a material change of circumstances, the 
Commission was satisfied that the 
anti-competitive detriments of the authorised 
agreements now outweighed their public 
benefits.

The Commission concluded that three clauses 
in the Letter of Agreement limit the potential 
for an alternative producer to supply distributors 
and end-users in NSW:

■ the first right of refusal clause (clause 12), 
which reduces the incentives for a third 
party producer to sell gas to AGL in 
competition with the Producers over and 
above volumes contemplated by the Letter 
of Agreement;

■ the take-or-pay clause (clause 18), which 
restricts the ability of AGL to obtain its gas 
from alternative producers by obliging AGL 
to pay the Producers for 80 per cent of the 
annual contracted quantities of gas 
irrespective of whether or not AGL takes 
the gas; and

■ the exclusive dealing clause (clause 20), 
which, by preventing AGL from obtaining 
its gas within contracted quantities from
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alternative suppliers, restricts the capacity 
of third party producers, such as BHPP, to 
sell gas to AGL.

Although it is now easier for an alternative 
producer from the Gippsland Basin to enter the 
market, these clauses, in the lead-up to pipeline 
interconnections, restrict the capacity for such a 
producer to sell gas to AGL, the largest 
distributor of gas in NSW. The Commission 
was therefore satisfied that the anti-competitive 
effects of these clauses had increased since 
1986 in the context of current market 
conditions in NSW.

The Commission recognised that there were 
public benefits associated with the use of 
long-term contracts in underwriting significant 
capital expenditure, and there may exist 
circumstances where this would attract 
authorisation. However, the Commission 
believed that any positive benefits associated 
with the long-term nature of the Letter of 
Agreement and the current take-or-pay 
provisions were now outweighed by their 
anti-competitive effects in restricting the entry 
of a third-party producer to the market in NSW.

The Commission also considered that, because 
the authorised clause 24 had been deleted and 
a new clause 24 substituted, the public benefits 
of the authorised clause 24 were no longer 
relevant to the current arrangements and 
consequently the total amount of public benefit 
of the authorised arrangements had been 
correspondingly reduced.

Commission conclusion

The Commission was satisfied that the 
anti-competitive detriments now exceeded the 
public benefits of the authorised arrangements 
and that there were sufficient grounds to revoke 
the authorisation.

However, it accepted that while the Ratification 
Act was in force, appreciable cost savings could 
be achieved by permitting AG L and the 
Producers to jointly fix and review prices and 
conduct arbitrations in Sydney. In addition, the 
new clause 24 had lessened the likelihood of 
costly arbitrations. The Commission was 
satisfied that the new clause 24 of the Letter of 
Agreement resulted in public benefits of

substance. It therefore decided to revoke the 
existing authorisation and to grant a substitute 
authorisation.

The substitute authorisation was limited to 
letting the parties establish contract prices and 
conduct price reviews and arbitrations in 
accordance with the amended clause 24. This 
would allow the parties to continue to hold 
arbitrations in Sydney or elsewhere. The 
authorisation will continue only for as long as 
the Ratification Act protects the agreements, or 
for three years, whichever is the shorter.

The authorisation was not extended to clauses 
tying AG L to the Producers, although the tying 
clauses continue to be protected by the 
Ratification Act.

The Commission considered that the revocation 
of the anti-competitive aspects of this 
authorisation would have minimal effect if other 
regulatory and contractual impediments to both 
intra-basin and inter-basin competition 
remained, particularly the protections for the 
Letter of Agreement contained in the 
Ratification Act. The Commission believes that 
the Ratification Act’s protection of the 
provisions tying AG L to the Producers has 
become a barrier to the development of 
inter-basin competition, and ultimately to 
intra-basin competition, in the supply of gas to 
NSW.

Appeal to the Tribunal

On 17 April 1996 the Producers filed an 
application with the Australian Competition 
Tribunal for a review of the Commission’s 
decision to revoke the authorisation for AG L 
Cooper Basin natural gas supply arrangements 
and grant a substitute authorisation. The 
parties to the application for review are:

■ Alliance Petroleum Australia Pty Ltd
■ Basin Oil NL
■ Boral Energy Resources Limited
■ Bridge Oil Developments Pty Ltd
■ Crusader Resources NL
■ Delhi Petroleum Pty Ltd
■ Reef Oil Pty Ltd
■ Santos Limited
■ Santos (BOL) Pty Ltd
■ Vamgas Pty Ltd
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The above were not the applicants for the 
authorisation but, together with AGL, were 
parties to the authorised agreements.

Authorisation 
applications under 
consideration

Delhi Petroleum (A90547)

Joint venture operations for SA gas supply.

Existing interim authorisation extended until 
final determination is made.

Further consideration deferred pending 
review o f AGL authorisation A90424.

Santos Limited (A90559)

Agreement relating to the sale and marketing of 
liquid hydrocarbons from natural gas in 
south-west Queensland.

Further consideration deferred pending 
review o f AGL authorisation A90424 and 
consideration o f new application A90568 to 
address Commission concerns.

Santos Limited (A90560)

SA Cooper Basin —  joint venture —  natural 
gas.

Further consideration deferred pending review 
of AG L authorisation A90424.

To be considered with Delhi Petroleum 
application.

Advertiser Newspapers Limited & 
others (A60020, A60021)

Contracts and rules for the operation of SA 
newsagency system.

Interim authorisation granted until 1.5.96.

Franchising Code Administration 
Council Ltd (A30164)
Voluntary code of practice for the franchising 
sector.

Interim authorisation granted until final 
determination issued.

1.5.96 Draft determination issued proposing 
to grant authorisation for five years.

Santos Ltd (A90568)
Sale of commingled liquid hydrocarbons from 
Cooper Basin in SA and Qld.

8.2.95 Interim authorisation granted.

CSR Ltd (A50016)
Application for authorisation for negotiation 
and agreements on cartage rates with 
independent contractor concrete carriers.

Australian Performing Rights 
Association (APRA) (A30166-A30173)
Arrangements for acquiring and granting rights 
for music.

Advertiser Newspapers & others 
(A60022)
Agreement regarding newsagency territories 
and termination of agreement to adopt 
newsagency administration rules.

MIM Holdings Limited (A50017, 
A50018)
Joint venture and Power Purchase Agreements 
relating to the production and supply of 
electricity by the Mica Creek Power Station.

24.4.96 Draft determination issued.

NSW Minister for Energy 
(A90588-A90590)
Wholesale electricity marketing arrangements.

26.4.96 Interim authorisation granted.

North Queensland Electricity 
Corporation (A90591, A90592)

Connection and access arrangements for the 
applicant’s electricity transmission network.
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Notifications
Under the Act, immunity from legal 
proceedings is available for exclusive dealing 
conduct, including third line forcing, when 
notification is given to the Commission. 
Exclusive dealing conduct, except third line 
forcing, gains immediate and automatic 
immunity when notified to the Commission. 
In the case o f third line forcing, immunity 
comes into force at the end o f the prescribed 
period from the time the Commission 
receives the notice. Immunity remains unless 
revoked by the Commission.

Notifications considered
Luv-a-Duck Range Pty Ltd (N40204) 
(Allowed to stand)

Exclusive dealing regarding the supply of 
fertilised chick eggs.

Australian Dental Association (NSW  
Branch Ltd) (N90338) (Allowed to 
stand)

Supply by ADA of professional indemnity 
assistance to members on condition they are 
members of the Medical Defence Union Ltd.

National Mutual Health Insurance Pty 
Ltd (N90339) (Allowed to stand)

Offering reduced health cover costs and 
reduced home loan application fee on condition 
the loan is taken out with a National Mutual 
subsidiary company.

Notifications under 
consideration
Queensland Milk Pty Ltd (N50089)

Supply of milk and dairy products on a 
wholesale basis.

Australian Performing Rights 
Association (APRA) (N30714)
Arrangements for acquiring and granting rights 
for music.

Advertiser Newspapers Ltd 
(N60023-N60025)
Arrangements for supply of newspapers 
published by Advertiser.

WA Tourism Commission 
(Eventscorp) (N70061)
Eventscorp requiring suppliers to annual car 
rally to use sponsors’ products, and requiring 
sponsors and other suppliers to use designated 
event contractors.

Optus Networks Pty Ltd (N90340)
Proposed supply of telephony or 
telecommunication services at 
preferential/discount rates or terms on 
condition the customer acquires subscription 
television services from Optus Vision.

Optus Vision Pty Ltd (N90341)
Proposed supply of subscription television 
services at preferential/discount rates on 
condition the customer purchases telephony or 
telecommunication services from Optus 
Networks.

Optus Mobile Pty Ltd (N90342)
Proposed supply of mobile telephony goods and 
services on preferential/discount terms on 
condition customers purchase 
telecommunication goods and services from 
Optus Networks.

Optus Networks Pty Ltd (N90343)
Proposed supply of telecommunication goods 
and services on preferential/discount terms on 
condition customers purchase mobile telephony 
goods and services from Optus Mobile.

Telstra Corporation Ltd (N90344)
Provision of access to a second telephone line 
at subsidised rates to 1000 rural and remote 
farmers on condition they acquire Internet 
access services from On Australia Pty Ltd.
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