
Enforcement

Restrictive trade 
practices
Tasmanian frozen foods wholesalers
Price fixing agreements (s. 45 A)

On 7 August 1996, after an extensive 
Commission investigation, a number of 
Tasmania’s major frozen food service industry 
wholesalers were penalised more than 
$1.54 million in total for their respective roles 
in long-running price fixing in the frozen food 
service industry.

The wholesalers supply frozen food to 
businesses such as restaurants, hotels and 
take-aways throughout Tasmania. The 
products involved in the price fixing included 
chips, scallops, flake, take-away lines, chickens, 
turkeys and Sara Lee ’s entire range of desserts.

The penalties were imposed on:

■ Clements Marshall Consolidated Limited’s 
wholly owned subsidiary, N.W. Frozen 
Foods Pty Ltd (trading as Allfood)
($1 200 000); its general manager, Richard 
Dally ($60 000); its north-west branch 
manager, Stephen Rimmer ($20 000); its 
northern branch manager, Kerry Vincent 
($10 000); and its southern branch 
manager, Colin Harris ($10 000);

■ Northern Food Service Pty Ltd ($70 000) 
and its managing director, Bill Dabner 
($30 000);

■ Bulk Frozen Foods Pty Ltd ($60 000) and 
its managing director, Bruce Frith
($30 000);

■ Southern Foodservice Pty Ltd ($30 000) 
and its managing director, Phillip Gumley 
($15 000); and

■ Emmanuel Klonaris, proprietor of Cut Price 
Frozen Foods ($10 000).

From at least 1991 until the Commission began 
its investigation in March 1995 the wholesalers 
held meetings and telephone conversations 
during which they set minimum prices for 
various common food service lines.

Allfood had more than 50 per cent market 
share in each of three geographical markets, 
and the respondents’ combined market share 
accounted for 80 to 90 per cent in each 
market. The food service industry in Tasmania 
is worth more than $70 million a year.

The Commission noted that the companies 
involved assisted with its investigation. This 
cooperation ultimately led to a substantial 
decrease in the penalty that the Commission 
would otherwise have sought, as well as a major 
saving in court time.

Other orders included restraining injunctions 
against each of the participants (corporate and 
individual) for five years. The Court also 
ordered each business to develop, in 
conjunction with the Commission, an internal 
education and compliance program. The 
participants will also pay the Commission’s 
costs.
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Enforcement

Hugo Boss Australia Pty Ltd
Resale price maintenance (s. 48)

On 25 July 1996 the Federal Court imposed a 
penalty of $515 000 on Hugo Boss Australia 
Pty Ltd for engaging in resale price 
maintenance. Hugo Boss is a manufacturer, 
importer and wholesaler of prestige men’s 
clothing. A  penalty of $75 000 was also 
imposed on Mr Aaron Kanat, Hugo Boss’ 
managing director.

Hugo Boss, Mr Kanat and several other senior 
executive staff also consented to the Federal 
Court imposing injunctions permanently 
restraining them from engaging in resale price 
maintenance.

Hugo Boss admitted to the Court that it had 
specified minimum prices below which certain 
lines of suits could not be resold or advertised 
for sale.

The Commission viewed the breaches as 
serious. It said that as well as artificially 
maintaining higher prices for consumers, resale 
price maintenance adversely affects retailers, 
which are often small businesses.

The Commission acknowledged that, once 
Hugo Boss had recognised the seriousness of 
the issues being investigated, it had assisted the 
Commission by admitting the conduct took 
place. It also provided a court enforceable 
undertaking to develop a trade practices 
compliance program.

Hamilton Island Limited
Unconscionable conduct in commercial 
transactions (s. 51AA), misleading and 
deceptive conduct (s. 52)

In a joint statement released on 12 July 1996, 
the newly appointed Chairman of Hamilton 
Island Limited, Mr David Ryan, and 
Commission Chairman, Professor Allan Fels, 
announced agreement on a confidential 
compensation package for former Hamilton 
Island concessionaire Mrs Gwen Evans.

The agreed payment follows Federal Court 
action by the Commission against Hamilton 
Island Limited for unconscionable conduct 
involving Mrs Evans and her family company 
Jalpalm, the former operators of the Island’s 
Pizza Parlour and Verandah Bar.

The Commission had alleged that Hamilton 
Island Enterprises Limited (HIE) had engaged in 
conduct that was unconscionable and 
misleading. The Commission had also named 
Hamilton Island Limited (HIL), a company 
closely associated with HIE, as a party which 
was involved in the conduct. This was the first 
such action taken by the Commission.

The Commission filed a representative action in 
which it sought injunctions and damages on 
behalf of Mrs Gwen Evans and her family 
company, Jalpalm.

The Commission acknowledged that the 
conduct had occurred in 1994, under a 
previous board and management team and 
prior to the appointment of the present 
Chairman of HIL, Mr David Ryan, and the new 
Chief Executive Officer, Mr Wayne Kirkpatrick.

It noted that the newly appointed board, 
Chairman and Chief Executive Officer had 
made extensive inquiries into the allegations 
and concerns raised by the Commission. It also 
acknowledged that the new board and 
management of both companies had sought to 
expeditiously resolve these matters and provide 
Mrs Gwen Evans and her company, Jalpalm, 
with a substantial payment which was 
acceptable to all parties.

Both companies have formally agreed to 
conduct management seminars on all relevant 
aspects of the Trade Practices Act and to 
develop a compliance manual for all company 
management staff.

Jaycee Rectification and Building 
Services and ors
Price fixing, market sharing agreements 
(s. 45), misleading or deceptive conduct (s. 52)

On 27 June 1996 the Commission instituted 
proceedings in the Federal Court Sydney 
against companies in the building waterproofing 
industry in relation to alleged price fixing and 
market sharing agreements and misleading and 
deceptive conduct.

The matter was heard before the Court on 
8 August 1996. The judge reserved his 
decision.
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Seven Network Ltd and Territory 
Television Pty Ltd

Exclusive dealing (s. 47)

On 19 June 1996 the Commission announced 
that, in its view, the long-term exclusive 
program supply deal between Seven Network 
Ltd and Territory Television Pty Ltd was likely 
to breach s. 47 of the Trade Practices Act.

Territory Television, a Nine Network subsidiary, 
operates the sole commercial free-to-air 
television station in Darwin. After extensive 
inquiries, the Commission came to the view 
that the deal was likely to have the purpose and 
effect of substantially preventing or hindering 
the emergence of a new competitor in the 
Darwin market.

Television broadcasters must be licensed by the 
Australian Broadcasting Authority before they 
can enter a market. The ABA over the last 
year or so has been developing plans and 
proposals for a second commercial television 
operator in Darwin and has received 
expressions of interest from a number of 
parties. However, the Commission was told by 
some of these parties that they were not 
prepared to pursue their interest while the 
exclusive program supply deal was in place.

The Commission has notified the parties to the 
exclusive deal of its conclusion in this matter. It 
is continuing its inquiries into two related 
matters:

■ an exclusive program supply agreement 
between Nine Network Australia and the 
Golden West Network in Western Australia; 
and

■ the close timing of the signing of the two 
exclusive program supply agreements.

Swimming Pool and Spa Association of 
Australia —  SA  Branch

Agreement to fix prices (s. 45A), agreement 
containing an exclusionary agreement 
(s. 45(2))

On 9 May 1996 the Adelaide Office of the 
Commission became aware that a Notice of 
Motion was to be put to members of the South 
Australia Branch of the Swimming Pool and 
Spa Association of Australia (SPASA SA) at 
their general meeting which, if agreed to, would 
stop member companies discounting for the 
three weeks immediately prior to the annual 
Adelaide Pool & Spa Show. It was also 
proposed that SPASA SA should prevent 
members from obtaining stands at the show if 
they chose to discount during this period.

As a result of Commission intervention the 
notice was immediately withdrawn and a 
warning letter was read to 14 SPASA SA 
member companies represented at the meeting. 
The minutes of the meeting, reflecting the 
Commission’s intervention, were circulated to a 
further 18 member companies. In addition, the 
SPASA SA Executive gave an informal 
undertaking not to raise the motion at any 
future meetings.

Mergers
Suncorp Insurance and Finance, 
Queensland Industry Development 
Corporation, Bank of Queensland Ltd 
and Metway Bank Ltd
Acquisition (s. 50)

The Commission announced on 13 June 1996 
that it would not oppose the proposed 
acquisition of Suncorp Insurance and Finance, 
Queensland Industry Development Corporation 
and, possibly, the Bank of Queensland Ltd by 
Metway Bank Ltd. (The Bank of Queensland 
subsequently declined to join the proposal.)

The Commission inquired into the matter after 
the proposal was announced and came to the 
view that it would not substantially lessen 
competition for retail banking services in 
Queensland or elsewhere.
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The Commission took into consideration that 
the proposed acquisition would bring Suncorp’s 
building society assets into the banking market 
and would also add insurance to the mix, which 
meant that it might become one of Australia’s 
first ‘bancassurance’ operations. Another 
consideration was that the proposed acquisition 
would leave Queensland with a strong regional 
bank.

The Commission also examined the National 
Australia Bank’s acquisition of shares in Metway 
Bank. NAB had acquired sufficient Metway 
Bank cumulative preference shares to block 
St George Bank’s renewed bid for Metway 
Bank. The Commission wanted to be satisfied 
that there was not likely to be substantial 
lessening of competition as a result of NAB ’s 
purchase of the shares.

The Commission also examined Metway Bank’s 
purchase of some Bank of Queensland shares 
and was similarly satisfied that this was not 
likely to substantially lessen competition.

Air New Zealand and Ansett

Acquisition (s. 50)

On 20 June 1996 the Commission announced 
it would not intervene in Air New Zealand’s 
plan to acquire TN T Ltd’s 50 per cent interest 
in Ansett.

The Commission looked closely at the nature of 
the proposed acquisition and conducted market 
inquiries in both Australia and New Zealand to 
determine how the market definition and 
competition assessment issues should be 
resolved.

The Commission noted the move toward the 
creation of a single aviation market for Australia 
and New Zealand and took account of this 
when reaching its decision not to block the 
acquisition. The Commission said that this was 
one of many cases where international factors 
had had a bearing on its decision.

The Commission concluded that the acquisition 
would not substantially lessen competition in an 
Australian market. It was also satisfied that 
there would not be a substantial lessening of 
competition in relation to international travel 
into and out of Australia or travel distribution in 
Australia.

Shomega Ltd and Pacific Magazines 
and Printing Ltd
Acquisition (s. 50)

On 4 June 1996 the Commission announced it 
would not oppose the proposed acquisition of 
Shomega Ltd by Pacific Magazines and Printing 
Ltd.

The Commission’s market inquiries concluded 
that the proposed acquisition was unlikely to 
deter new participants from entering the web 
printing market at the lower levels, where 
Shomega’s Canberra Press participated.
Market inquiries likewise did not disclose any 
evidence that the removal of Canberra Press 
was likely to deter new entry at the higher levels 
of the market.

It did not appear to the Commission that the 
acquisition would adversely affect consumers of 
printed material, with the remaining web 
printers in the market being strongly 
competitive, and some substitutes being 
available from other sources of printing.

Chubb Security Holdings Limited and 
MSS Security
Acquisition (s. 50)

In May 1996 the Commission decided not to 
oppose the proposed acquisition by Chubb 
Security Holdings Limited of MSS Security as 
the acquisition was unlikely to have the effect of 
substantially lessening competition in the 
market for security services.

The security services that the Commission 
considered may be affected by this acquisition 
included electronic security installation and
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service, monitoring, patrol and guarding 
services, in all States and Territories.

South Australia was the only State where 
concentration levels were found to reach the 
threshold levels in the Commission’s merger 
guidelines.

The Commission found that barriers to entry 
were relatively low in terms of the capital costs 
required to set up a security business.

As potential customers may not be aware of the 
common ownership of the various security 
businesses, the Commission requested that 
Chubb, Wormald Security Australia Pty Limited, 
James Hardie Limited and MSS inform all 
potential clients that these four entities are part 
of the Chubb Group.

The Commission will continue to monitor the 
security industry with particular attention to 
South Australia.

Port of Geelong and Ports Pty Limited

Acquisition (s. 50)

On 3 July 1996 the Commission announced it 
would not oppose the acquisition of the port of 
Geelong by Ports Pty Limited (a joint venture 
between Infrastructure Investment Corporation 
and Primera Pty Ltd, a wholly owned subsidiary 
of TN T Ltd).

Infrastructure Investment owns 70 per cent and 
Primera owns 30 per cent of Ports Pty Ltd. It 
is proposed that the port be managed by 
GeelongPort Pty Ltd, ultimately a wholly owned 
subsidiary of TNT Ltd.

During consideration of the bids for the port, 
the Commission was concerned to ensure that 
the acquisition did not have substantial 
anti-competitive effects. The purchasers 
addressed the Commission’s concerns by 
providing court enforceable undertakings to 
prevent the exercise of market power arising 
from the control of port facilities and to 
preserve inter-port competition.

The undertakings:

■ provide for non-discriminatory access to the 
port of Geelong for current and future users;

■ provide for notice of any intention to 
vertically integrate into the provision of 
other services at the port of Geelong; and

■ preserve existing and potential inter-port 
competition by requiring advance notice of 
any linkages between the port of Geelong 
joint venture and any other competing port 
through ownership or involvement in any 
other significant business.

The Commission considered that the 
privatisation of publicly owned infrastructure 
assets should be accompanied by appropriate 
safeguards to preserve and protect actual and 
potential competition. It therefore considered 
the existing interests of all bidders.

The Commission’s interest in the privatisation 
of the port of Geelong followed its involvement 
in the privatisation of the port of Portland 
earlier this year. In both cases it was invited by 
the Victorian Government to assess the 
competition consequences of the various bids.

Dow Chemical (Australia) Ltd and 
Huntsman Chemical Company 
Australia Pty Ltd

Joint venture (s. 50)

On 17 July 1996 the Commission announced it 
would not intervene in the joint venture 
between Dow Chemical (Australia) Ltd and 
Huntsman Chemical Company Australia Pty 
Ltd for the production and marketing of 
polystyrene in Australia. It concluded that the 
joint venture was unlikely to substantially lessen 
competition.

Under the terms of the joint venture Dow will 
produce general purpose polystyrene and 
Huntsman will produce high impact 
polystyrene. Marketing will be undertaken 
jointly.

Dow and Huntsman said that their Australian 
plants were substantially smaller than those with 
which they competed overseas. They claimed 
the joint venture would enable more efficient 
production and thereby maintain, and even 
expand, the level of exports which were already 
substantial.
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The Commission found that polystyrene was a 
widely traded commodity in the Asia-Pacific 
region and beyond. Evidence suggested that 
imports were likely to act as a constraint upon 
domestic pricing. The Commission noted that 
since 1 July 1996 polystyrene imports had 
become even more competitive with 
Australia-produced polystyrene because the 
tariff had been reduced to 5 per cent.

The Commission also noted that for some uses 
of polystyrene there was a degree of 
substitutability between polystyrene, other 
plastics and other materials.

Because the joint venture will result in a sole 
Australian producer of general purpose 
polystyrene and a sole Australian producer of 
high impact polystyrene, the Commission will 
monitor its competitive effects.

Consumer protection
National Mutual Life Association of 
Australasia Ltd

Exclusive dealing (third line forcing)
(s. 47(6)), misleading and deceptive conduct 
(s. 52), false or misleading representations 
(ss 53, 55)

On 3 June 1996 the Commission reached 
agreement with one of Australia’s biggest life 
insurance companies, National Mutual Life 
Association of Australasia Ltd, after action 
taken against alleged breaches of the Trade 
Practices Act. The alleged breaches involved 
the sale of National Mutual Lifestyle Protection 
policies, in conjunction with the promotion of a 
proposed Queensland rugby league football club 
at Logan City, south of Brisbane.

Over about 12 months National Mutual’s 
agents, 1MB Group Pty Ltd and individuals 
associated with IMB, sold about 436 policies. 
The Commission alleged that consumers were 
told by the agents they would receive benefits if 
they ‘invested’ in the proposed football club 
(which later became known as the ‘Logan 
Lions’) and that this ‘investment’ could be

undertaken only through a National Mutual 
Lifestyle Protection policy.

It was also alleged that a number of 
misrepresentations were made to consumers to 
induce them to buy policies and ‘invest’ in the 
proposed football club. These included claims 
of council approval for the development site of 
a football club, future value of the shares of the 
football club, and NSW Rugby League approval 
of the football club.

Rather than litigate over whether National 
Mutual was responsible for any breaches which 
might be established against its agents, National 
Mutual and the Commission agreed to a 
settlement.

National Mutual admitted that certain conduct 
alleged in the statement of claim contravened 
s. 52 of the Trade Practices Act and that it was 
indirectly involved in the conduct through its 
agents.

The Commission acknowledged that once 
National Mutual had been approached by the 
Commission and made aware of its concerns, 
the company acted quickly to fully inform those 
of its policy holders who may have been 
affected and to offer complete refunds to those 
customers.

Action against the agents, IMB Group Pty Ltd, 
and against Logan Lions Ltd and certain 
individuals continues.

On Clinic Australia Pty Ltd, Men Only 
Medical Clinic Pty Ltd, Potent-C 
Clinics (Australia) Pty Ltd

Misleading or deceptive conduct (ss 52, 55A), 
false or misleading representations (s. 53)

On 18 June 1996 the Commission filed 
proceedings in the Federal Court Sydney 
against On Clinic Australia Pty Ltd, Men Only 
Medical Clinic Pty Ltd, Potent-C Clinics 
(Australia) Pty Ltd, alleging false or misleading 
claims in advertisements about the effectiveness 
and cost of the impotency treatments offered.

The matter was heard on 26 July 1996 before 
Tamberlin J. The judge reserved his judgment.
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Marigny Australia (A/sia) Pty Ltd 
(trading as L’Oreal)

Misleading or deceptive conduct (s. 52), false 
or misleading representations (ss 53(e) and 
(g)), offering a gift or prize with the intention 
of not providing the gift or prize as offered 
(s. 54)

On 28 June 1996 the Commission lodged an 
application in the Federal Court Perth seeking 
declarations and permanent injunctions against 
Marigny Australia (A/sia) Pty Ltd, trading as 
L ’Oreal, in relation to a $6 ‘cash back’ offer on 
L ’Oreal Excellence Imedia Creme hair colorant.

The matter was heard before Mr Justice Lee on 
2 July and 1 August 1996. An interim 
injunction was granted on 1 August and a full 
hearing is listed for 16 August 1996.

Telstra Corporation Ltd

Misleading and deceptive conduct (s. 52), 
false and misleading representations (s. 53)

On 11 July 1996 the Commission launched 
court action against Telstra Corporation Ltd 
alleging false and misleading representations 
about its Local Call Saver 15 Flexi-Plan. The 
action, filed in the Federal Court Melbourne, 
sought declarations, injunction, and corrective 
advertising.

The Commission decided to institute court 
proceedings after Telstra failed to provide 
undertakings to the Commission addressing its 
concerns.

The representations included the following 
claims:

■ if customers make more than two local calls 
per day then a discount of 15 per cent 
applies which results in all local calls costing 
21 cents;

■ if customers spend more than $ 15 per 
month (two calls per day) then all local calls 
above that attract a 15 per cent discount;

■ discounts are available on all local calls if 
the customer is registered for CS15; and

■ CS15 is available to all customers without 
limitation.

The Commission alleges that the 
representations are false, misleading or 
deceptive in that:

■ the minimum charge per call under CS15 is
21.81 cents and not 21 cents; furthermore, 
because the first $15 worth of local calls do 
not attract any discount, the average charge 
per call varies between 21.81 cents and
25 cents, depending upon the number of 
calls made;

■ local calls made after the customer’s bill 
reaches $100 do not attract any discounts; 
therefore the average charge per call 
increases above the minimum of
21.81 cents if the customer makes more 
than 400 calls;

■ CS15 excludes various types of local calls, 
which are listed in the tariff lodged by 
Telstra with AUSTEL, from the discount; 
and

■ CS15 is not available to all customers, 
particularly businesses and customers not 
connected to computerised telephone 
exchanges.

Since the Commission instituted proceedings 
Telstra has placed corrective advertising in 
major Australian newspapers. The Commission 
is still seeking a declaration and an injunction 
from the Court.

My Life Corporation Pty Ltd

Misleading or deceptive conduct (s. 52), 
referral selling (s. 57), pyramid selling (s. 61)

On 15 July 1996 a company promoting a 
pyramid selling scheme settled Federal Court 
proceedings brought by the Commission.

My Life Corporation Pty Ltd had promoted two 
schemes which the Commission claimed were 
in contravention of the Trade Practices Act: the 
My Life Surviving 2000 Business Plan (S Plan), 
which was promoted from around 1991, and 
the Integrated Charity Plan (ICP), which was 
promoted from around 1994. Up to 60 000
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consumers may have been involved to some 
extent in the S Plan, and up to 9000 in the ICP.

The Commission also alleged that Mr Stockley, 
a director of My Life, was knowingly concerned 
in the conduct of the company and therefore 
attracted liability under the Act.

My Life represented to prospective members 
that they would receive money for helping My 
Life to recruit other people to the schemes and 
that a portion of the money new members paid 
to join the scheme would be paid to the 
participant who introduced the new member.

My Life and Mr Stockley had already ceased the 
promotion and operation of the schemes as a 
result of the Commission’s actions.

My Life agreed to injunctions restraining it 
from, among other things:

■ further promoting either of the two plans or 
any similar plans;

■ promoting, selling or supplying Biogen or 
Biolite or any other My Life product in 
connection with either of the two plans; and

■ representing that the purchase of any My 
Life products would result in contributions 
of products or donation to charity.

Mr Stockley also agreed to injunctions, and 
My Life and Mr Stockley agreed to pay the 
Commission’s legal costs.

A  number of consumers lost money as a result 
of participation in the schemes.

Pricotech Leisure Brands Pty Ltd

False or misleading representations about the 
place o f origin o f goods (s. 53(eb))

On 6 August 1996 Pricotech Leisure Brands 
Pty Ltd, the national distributor of the Cook-On 
range of gas barbecues, gave undertakings to 
the Federal Court Hobart and the Commission 
to cease using descriptions such as ‘Australian 
Made’ , ‘Made in Australia’ or ‘Proudly 
Australian’ in connection with any of its 
barbecues.

The Commission instituted proceedings in May 
1996 alleging that Pricotech had 
misrepresented that four models of barbecues it 
supplied —  Party Master Value Plus, Party 
Master Deluxe, Swagman and Mitre 10 
Grevillea —  were made in Australia.

The Commission’s investigation found that 
significant components of the barbecues, such 
as the cast iron plates, grates, flame tamers and 
burners, were sourced from China, and the gas 
cocks, regulators and ignition systems were 
imported from Italy.

Pricotech has undertaken to provide refunds to 
consumers who purchased one of these models 
of Cook-On barbecues between September 
1994 and July 1996 and who relied on the 
representation that the barbecue was made in 
Australia. It will also place corrective 
advertising in major daily Australian 
newspapers. The company consented to orders 
to pay the Commission’s costs of $5000.

Berrivale Orchards Ltd

Misleading or deceptive conduct (s. 52), false 
or misleading representations (s. 53(a))

On 6 August 1996 the Commission filed 
proceedings against one of Australia’s largest 
fruit juice processors, Berrivale Orchards Ltd, 
alleging misleading labelling of two of its 
products.

The company’s Daily Juice Company’s juice 
products use the terms ‘squeezed daily’ on its 
front labels for its orange juice products and 
‘crushed daily’ on its apple and blackcurrant 
juice products.
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The Commission alleges that the orange juice 
contained reconstituted juice during the winter 
months and the apple and blackcurrant juice 
contained reconstituted blackcurrant juice.

The Commission is seeking injunctions 
restraining the company from making the 
claims, corrective advertising and withdrawal of 
any remaining product with the incorrect 
labelling.

A  directions hearing will be held in the Federal 
Court Canberra on 6 September 1996.

Tasmania Distillery Pty Ltd

False or misleading representations (s. 53(eb))

On 31 July 1996 the Commission instituted 
proceedings in the Federal Court Hobart 
against Tasmania Distillery Pty Ltd, alleging the 
company misrepresented the place of origin 
and method of manufacture of its bottled spirit 
products.

The Commission alleges that Tasmania 
Distillery variously misrepresented that its 
Sullivans Cove Whisky, Red Coats Brandy, 
Classic Tasmanian Mt Wellington Gin and 
Tasmanian Virgin Vodka were made or distilled 
by Tasmania Distillery; that their origin was 
Tasmania; and that they contained or utilised 
ingredients sourced from Tasmania. The 
Commission alleges that the bottled products in 
question were sourced from interstate or 
overseas producers.

The Commission further alleges that Tasmania 
Distillery misrepresented that its bottled 
products were distilled using an Alambic

Charentais triple distillation pot still process, 
and that its claims that it is the only commercial 
whisky distillery in Australia are false or 
misleading.

A  directions hearing is set for 14 August 1996 
in the Federal Court Hobart.

Prentice Hall of Australia Pty Ltd
Misleading or deceptive conduct (s. 52)

On 3 July 1996 Prentice Hall of Australia Pty 
Ltd, one of Australia’s major publishing houses, 
offered legally enforceable undertakings after 
the Commission raised concerns about a 
promotional offer related to Internet access.

The Commission alleged that the company had 
engaged in misleading or deceptive conduct in 
publishing the 1995 and 1996 editions of 
Berny Goodheart and Frank Crawford’s 
Ozlnternet: A Guide to Connecting to the 
Internet in Australia. The guide represented 
that a customer could obtain free access to the 
Internet through a disk contained in the guide. 
However, it did not disclose that a $25 
registration fee had to be paid before obtaining 
the access and that the access was restricted to 
off-peak periods.

The Commission also alleged that Prentice Hall 
further misled consumers by representing that 
consumers were restricted in obtaining a refund 
for the guide.

As a result of the Commission’s action, Prentice 
Hall signed legally enforceable undertakings to:

■ recall the guide to correct the offending 
representations;

■ publish corrective advertisements in major 
Australian newspapers;

■ invite consumers who believe they were 
misled by the guide to apply to Prentice 
Hall for a refund of either the guide or 
registration fee; and

■ introduce a Commission approved 
compliance program, and a complaints 
handling system consistent with the 
Australian Standard.
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Vita Pacific Pty Ltd
False or misleading representations about 
place o f origin o f goods (s. 53(eb))

On 16 July 1996, Vita Pacific Pty Ltd, a Pacific 
Dunlop company, offered court enforceable 
undertakings to publish a corrective newspaper 
advertisement offering full cash refunds to 
customers who had bought Manhattan brand 
bedding ensembles through K-Mart stores.

In February 1996, the Commission received a 
complaint from a consumer about a Manhattan 
brand bedding ensemble manufactured by Vita 
Pacific and sold through a K-Mart outlet in 
South Australia. When the consumer 
purchased the ensemble it was in a sealed 
package labelled ‘Proudly Made in Australia’ . 
However, the care labels sewn onto the 
enclosed sheets and pillow cases stated ‘Made 
in Pakistan’ . The Commission believed that the 
labelling was likely to breach the Trade 
Practices Act.

Vita Pacific admitted that the sheets and 
pillowcases were imported from Pakistan, but 
said that the comforter was in fact Australian. 
The company claimed that the country of origin 
labelling had been overlooked when making up 
the ensembles as a special order for K-Mart.

In addition to offering refunds to customers,
Vita Pacific offered court enforceable 
undertakings to the Commission for three years 
to:

■ not supply a bedding ensemble labelled or 
otherwise represented as containing items 
made in Australia where such items are not 
made in Australia;

■ relabel reserve stocks of the bedding 
ensembles held by the company;

■ notify K-Mart, and any other retailer to 
whom the bedding ensembles had been sold 
or supplied, of the undertakings and make 
best efforts at its own cost to relabel, 
replace or recall the bedding ensembles; and

■ as a subsidiary of the Pacific Dunlop group 
of companies, continue to participate in the 
corporate compliance program established 
for that group.

After being alerted to the problem, K-Mart 
cooperated with the Commission by

withdrawing all stocks from sale immediately 
and returning them to Vita Pacific.

Big W and Target Australia Pty Ltd
False or misleading representations (s. 53(g))

In June/July 1995, in response to consumer 
complaints, the Adelaide Office of the 
Commission investigated the refund policies of 
Big W, with respect to computer software, 
cassettes and compact discs, and of Target 
Australia Pty Ltd, in relation to computer 
software.

Big W  had signs prominently displayed in two 
of its South Australian stores denying 
consumers refunds on such goods, allegedly due 
to copyright law.

Target had attached stickers to software in its 
104 stores denying consumers the right to a 
refund if the packaging on the product had 
been opened. This had been done in an effort 
to curb the alleged high incidence of software 
being purchased then copied and returned for a 
refund.

However, under the Trade Practices Act, 
consumers are always entitled to a refund where 
goods are not of merchantable quality, 
unsuitable for purposes made known to the 
seller by the consumer before sale, or where 
goods supplied do not match description or 
sample.

After being notified by the Commission, Big W 
immediately withdrew the signs and amended 
its refund policy, and Target immediately 
amended the wording on the stickers to reflect 
its obligations under the Act.

CASE dealers

False or misleading representations (s. 53)

CASE dealers have moved quickly to correct a 
mistake in their advertising of a backhoe 
promotion which could have misled potential 
buyers.

Routine advertising surveillance by the new 
Commission office in Tam worth led to the view 
that the ‘CASE CRATEBUSTERS SALE’ 
advertisement in The Land newspaper could be 
misleading. The advertised sale price applied to 
CASE 580SK machines with side shift 
standard backhoes, but the advertisement

ACCC Journal No. 4 Page 27



Enforcement

featured a picture of a CASE 580SK with a side 
shift extension backhoe that was not available 
at the advertised price. Upgrading the backhoe 
with an extension capacity would have cost 
clients an extra $7000 on top of the sale price 
of $69 000, according to a CASE dealer.

When the Commission raised the problem with 
CASE dealers, it found that they had already 
begun to prepare corrective advertising. The 
dealers also offered to supply CASE machines 
with an extension hoe at the advertised price to 
anyone who had complained to the 
Commission.

Clients who approach CASE dealers listed in 
the advertisement before the date of publication 
of the corrective advertising with the 
understanding that the offer price included the 
extension backhoe will receive it at no 
additional cost.

The Commission said that misleading conduct 
did not have to be deliberate to be in breach of 
the Trade Practices Act. However, the 
Commission would be much more 
understanding in instances of misleading 
conduct where the business took all possible 
steps at the earliest moment to stop the 
conduct and repair any damage.

Personal hygiene products

False and misleading representations (s. 53)

A  dispute between three firms which produce 
personal hygiene products has been settled after 
being referred to the Commission.

The firms are signatories to the Code of 
Practice on Environmental Marketing, which 
was developed by the personal hygiene 
products industry in order to eliminate any 
potentially misleading, deceptive or ambiguous 
environmental claims for personal hygiene 
products. The code applies to toilet tissue 
products, facial tissues, paper towelling, baby 
nappies, feminine hygiene products, nursing 
pads and other paper-based products, and 
operates in the Australian and New Zealand 
markets. It has operated successfully as a 
self-regulatory code.

The three signatories were in dispute during 
1994 and 1995 over claims made by one of 
the parties as to the flushability and 
biodegradability of its brand of tampons. The 
Code Management Committee was unable to 
successfully resolve the complaint and referred 
it to the Commission on the basis that the 
claims made were in breach of the Trade 
Practices Act.

After Commission staff met with the parties, 
the firm making the claims which were alleged 
to be false decided to alter the claims made on 
the packaging of its product. Commission staff 
were satisfied that the amended packaging 
claims would not offend the provisions of the 
Act. The Code Management Committee and 
the complainants indicated their satisfaction 
with the outcome.

Product safety
Children’s nightclothes
Misleading or deceptive conduct (s. 52), false 
or misleading representations (ss 53(a), 53(c)), 
non-compliance with mandatory consumer 
product safety standard (s. 65C)

On 16 May 1996 the Commission instituted 
proceedings in the Federal Court Sydney 
against a number of large retailers in relation to 
the sale of children’s nightclothes.

On 3 July 1996 the Federal Court Sydney 
made orders accepting a settlement reached 
between the Commission and Woolworths 
Limited; Woolworths (Q ’land) Pty Limited; 
Woolworths (South Australia) Pty Limited; 
Woolworths (W.A.) Pty Limited; Woolworths 
(Victoria) Pty Limited; and Australian Safeway 
Stores Pty Limited.

The companies admitted breaching ss 52,
53(a), 53(c) and 65C of the Act by selling and 
offering for sale six styles of children’s 
nightclothes that did not comply with the 
mandatory product safety standard.

Under the terms of the settlement the 
companies agreed to injunctions preventing 
further sale of the products concerned. They 
also gave undertakings to the Court to:

■ appoint an independent external
investigator to report to Woolworths and
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the Commission on how the contraventions 
occurred and who was responsible;

■ identify necessary modifications to 
Woolworths’ quality assurance, warehouse, 
inspection and product recall procedures;

■ routinely submit all new product lines of 
children’s nightclothes to Woolworths 
quality assurance department for testing 
and certifying compliance with the standard;

■ routinely test representative samples of 
each batch of imported children’s 
nightclothes for compliance with the 
standard;

■ revise existing inspection and product recall 
procedures in consultation with the 
Commission;

■ review their trade practices compliance 
system to the Commission’s satisfaction 
within three months; and

■ pay the Commission’s investigation and 
legal costs.

The Commission said that it was pleased that 
throughout the matter Woolworths had pursued 
a cooperative approach in its dealings with the 
Commission. After the Commission queried 
one item with it, Woolworths had tested its 
entire children’s nightclothes range and as a 
precaution had recalled a further 23 products 
which may not have complied with the 
mandatory standard.

Other matters 
still before the 
Court
Restrictive trade practices

Pioneer (Warwick), ss 45, 46. Alleged 
predatory pricing by Pioneer in the Warwick 
pre-mixed concrete market. Proceedings 
instituted 30.9.92. Directions hearing 4.3.93 
—  Pioneer brought application to strike out 
Commission’s statement of claim. 12.5.94 
judgment handed down striking out part of 
statement of claim.

Respondents and Commission appealed.
1.8.94 leave to appeal and cross-appeal 
allowed. 5.8.94 Pioneer’s appeal dismissed, 
and Commission’s cross-appeal allowed with 
costs. 24.8.94 Pioneer sought special leave to 
appeal to the High Court.

10.3.95 Court refused Pioneer, saying Full 
Federal Court decision was ‘plainly correct’ . 
Matter reverted to Federal Court for directions 
hearing.

Final directions hearing 12.4.96. Matter is 
now awaiting a trial date.

CC (New  South W ales) Pty Ltd, Holland 
Stolte Pty Ltd, Multiplex Constructions 
Pty Ltd, Leighton Contractors Pty Ltd, 
Australian Federation of Construction 
Contractors (AFCC) &  ors, ss 45, 52, 53, 
55A. Alleged collusive tendering practices, 
misleading or deceptive conduct, false or 
misleading representations, conduct that is 
liable to mislead the public as to the nature, 
characteristics, suitability or quantity of any 
services. Proceedings instituted 30.8.94. 
Directions hearing 29.9.94 —  Mr Russell 
Richmond, a former National Executive 
Director of the AFCC, announced that he 
would not defend the proceedings brought 
against him and consented to the entry of a 
judgment against him. On the same day AFCC 
informed the Court that it did not propose to 
take further part in the proceedings. 24.11.94 
the Court imposed a penalty of $10 000 on 
Mr Richmond.

5.5.95 Holland Stolte Pty Limited and
Mr Graham Duff, a former Managing Director 
of Holland Stolte Pty Limited, withdrew their 
defences and consented to judgment. Penalties 
totalling $400 000 were imposed against 
Holland Stolte, and $50 000 against Mr Duff.

2.8.95 Lindgren J in the Federal Court ordered 
CC (NSW) Pty Ltd, Multiplex Constructions Pty 
Ltd and Leighton Contractors Pty Ltd to give 
the Commission discovery of documents 
relating to alleged collusive tendering practices 
in respect of the building project known as the 
Commonwealth Offices Haymarket project.

8.9.95 Lindgren J in the Federal Court 
imposed on Leighton Contractors Pty Ltd and
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Multiplex Constructions Pty Ltd the (previous) 
maximum penalty of $250 000 for each of two 
offences and ordered each company to pay 
$75 000 costs. Personal penalties were 
imposed on Mr Leonard Dixon, a chief 
estimator for Leighton ($25 000) and Mr 
Geoffrey Thomas Palmer, a retired director of 
Multiplex ($50 000). The penalties followed 
the withdrawal of defences by Leighton, 
Multiplex, Dixon and Palmer. The companies 
have also made full restitution to the Australian 
Government of the $750 000 ‘unsuccessful 
tenderers fee ’ which each had received from the 
successful tenderer, Holland Stolte.

Proceedings are continuing against CC (NSW) 
Pty Ltd.

Garden City Cabs Co-operative Ltd, ss 45,
46. Alleged anti-competitive agreement. 
Proceedings instituted 22.7.94. Directions 
hearing 4.11.94. Interlocutory decision handed 
down 15.3.95. TPC  unsuccessful in obtaining 
an interlocutory injunction to restrain conduct 
as Cooper J said there was no serious question 
to be tried and the balance of convenience was 
against granting the orders sought. TPC filed 
Notice of Motion 22.3.95 seeking leave to 
appeal. TPC withdrew notice of appeal and 
matter is to proceed to hearing —  date not 
fixed.

21.5.96 ACCC granted leave to amend 
statement of claim and application. Next 
directions hearing 16.8.96.

Mobil Oil Australia Limited, BP Australia 
Limited, The Shell Company of Australia 
Limited, ss 45, 45A. Alleged anti-competitive 
agreements concerning the retail prices of 
petrol. Proceedings instituted 23.11.94. 
Strike-out applications filed by the respondents 
were heard before Ryan J on 20.3.95. With 
the consent of all parties the TPC  filed a further 
amended statement of claim on 3.4.95. 
Respondents filed written submissions in 
response for the Court’s consideration.
Awaiting His Honour’s decision.

IMB Group Pty Ltd, Logan Lions Ltd, 
Redbeak Pty Ltd &  ors, ss 47(6), 52.
Alleged third line forcing and misleading or 
deceptive conduct in relation to financial 
planning and property development. 
Interlocutory proceedings commenced 6.9.93. 
Proceedings withdrawn 17.9.93. Proceedings

recommenced 20.9.93. Directions hearing re 
discovery issues 21.4.94. 20.9.94 judgment 
handed down ordering all respondents to file a 
list of discoverable documents. Directions 
hearings 28.7.95, 20.9.95, 8.12.95. Hearing 
to consolidate this and related National Mutual 
proceedings 29.2.96. Matters listed for 
argument re the AC C C ’s application to amend 
the statement of claim and application on
12.3.96,

Federal Court consolidated this and National 
Mutual Life matter on 12.3.96.

National Mutual admitted that certain conduct 
alleged in the statement of claim contravened 
s. 52 of the Act and that it was indirectly 
involved in the conduct through its agent. 
National Mutual and the Commission agreed to 
a settlement. ACCC discontinued proceedings 
against National Mutual on 3.6.96.

Action against the agents, IMB Group Pty Ltd, 
and against Logan Lions Ltd and certain 
individuals continues.

Commonwealth Bureau of Meteorology,
s. 46. Alleged misuse of market power in 
relation to refusal to supply meteorological 
information. Proceedings instituted in the 
Federal Court Melbourne 13.12.95. ACCC 
seeking a mandatory injunction that the Bureau 
provide information to MetService and an 
injunction restraining the Bureau from 
supplying its specialised services other than on 
commercial terms. Directions hearings
23.2.96, 26.4.96, 14.6.96. Next directions 
hearing 19.7.96.

Mayo International Pty Ltd, s. 48. Alleged 
resale price maintenance in relation to supply 
of hair care products. Proceedings instituted in 
the Federal Court Brisbane 6.11.95. ACCC is 
seeking permanent and mandatory injunctions 
as well as pecuniary penalties. First directions 
hearing 1.12.95. Further directions hearings
16.2.96, 27.3.96.

Further directions hearing before Federal Court 
Registrar on 22.5.96. Respondents ordered to 
file and serve witness statements within 28 days 
and the matter to be reviewed by the Registrar 
in 4-6 weeks and set down for trial. 
Respondents did not file and serve witness
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statements as ordered and ACCC solicitors 
requested that the matter be listed before a 
judge to raise the issue of non-compliance. 
Hearing date to be advised.

J McPhee &  Son (Australia), s. 45. Alleged 
price fixing arrangement. Proceedings 
instituted in the Federal Court Melbourne
20.12.95. Directions hearing 20.2.96. 
Respondents filed a strike-out application for 
mention on 2.5.96. Strike-out application set 
for hearing on 29.5.96. ACCC amended its 
statement of claim. Respondents filed a Notice 
of Motion to strike it out. Matter listed for 
directions on 18.7.96. Further and better 
particulars have also been served on the ACCC.

Model Agents and Managers Association 
Inc, s. 45. Alleged price fixing agreement in 
relation to enforcing payment of an agency 
service fee. Proceedings instituted in Federal 
Court Sydney 16.11.95. ACCC is seeking 
penalties and injunctions. Directions hearing
9.2.96 at which respondents ordered to file 
defences by 8.3.96. Three of the 12 
respondents have filed admissions to most of 
the statement of claim. Conference before 
Registrar 22.4.96. Directions hearings
26.4.96, 12.7.96. Next directions hearing
29.8.96.

Cromford Pty Limited, Australian Film 
and Pipe Manufacturers and Anross 
Investments Pty Limited, s. 45. Alleged 
price fixing, market sharing in relation to the 
supply of polythene building film and 
acquisition of polythene scrap plastic, and 
alleged resale price maintenance in relation to 
the supply of polythene building film. 
Proceedings instituted in Federal Court
29.12.95. ACCC is seeking penalties and 
injunctions. Next directions hearing 23.5.96.

Consumer protection
Venture Industries and Collings 
Construction Company Pty Ltd, ss 51AB, 
52. Alleged misleading, deceptive and 
unconscionable conduct in relation to building 
homes. Proceedings instituted 3.9.93. 
Representative action on behalf of seven 
families.

Venture filed Notice of Motion seeking stay of 
proceedings pending outcome of arbitration 
hearings.

Wilcox J indicated merit in appointing 
arbitrators to this case under Order 72 of 
Federal Court Rules. Parties instructed to agree 
on short minutes in relation to running of 
arbitration hearings. Ongoing negotiations.
No agreement reached by parties to appoint 
arbitrators under Order 72.

Venture motion to stay proceedings and TPC 
motion to cross-vest proceedings to NSW 
Supreme Court heard 29-30.8.94. On
16.9.94 Wilcox J granted TPC motion and 
cross-vested the matter to NSW Supreme Court.

On 18.4.95 Hunter J in the Supreme Court 
made an order referring certain technical 
building issues to a Court-appointed referee,
Mr Lumsdaine. The reference began 13.6.95 
and the referee released his report on 9.8.95. 
The Collings and Venture defendants opposed 
the adoption of the report; however, on
28.9.95 Hunter J adopted the report with 
some alterations, in accordance with 
submissions by the TPC.

Trial before Hunter J from 9.10.95 to
28.11.95. Awaiting judgment.

In December 1995 the Venture parties applied 
to the High Court to overturn the September 
1994 cross-vesting of the matter from the 
Federal Court to the NSW Supreme Court. On
5.2.96 Gaudron J remitted the matter to the 
Full Federal Court. Directions hearing before 
Black CJ 23.2.96 at which ACCC sought and 
gained right to appear. Hearing before Full 
Federal Court 15.3.96. Judgment delivered
23.5.96 refusing the application of the Venture 
parties. Venture parties lodged an application 
for special leave to appeal to the High Court.

Proceedings for contempt against fifth 
respondent, June Collings, commenced
12.4.96. It is alleged that June Collings sold 
real property in breach of an order of 18.3.94 
which required that she not ‘ ... advertise for 
sale, not attempt to sell, nor dispose of, nor 
take steps to encumber any real or personal 
property without first giving 3 working days
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notice to the [Commission] ...’ . Hearing of 
matter delayed. Directions hearing 5.7.96.

Gold Coast Land Sales Pty Limited &  
Channel 10, s. 53A. Alleged misleading 
advertising and false representations in regard 
to land sales in Maryvale. Proceedings 
instituted 17.3.94, interlocutory injunctions 
granted by consent against Gold Coast Property 
Sales, its directors and agents.

6.6.95 Court found Gold Coast Sales had 
contravened the Act and ordered that it be 
restrained from making further representations 
regarding Maryvale land. Also ordered to pay 
Commission costs.

Further directions hearings against Channel 10 
on 8.9.95, 6.10.95, 16.2.96, 15.3.96.
Waiting for matter to be listed for trial.

Europark International Pty Limited &  
anor, ss 52, 53(c), 53(d). Alleged misleading 
or deceptive conduct and false representations 
concerning sponsorship, approval. Proceedings 
instituted 19.7.94. Directions hearings
20.8.94, 22.11.94, 16.12.94, 15.2.95,
12.5 .95 ,26.6 .95,4 .8 .95 . 13.10.95 
directions hearing seeking further amendments 
to statement of claim. 24.11.95 directions 
hearing —  respondents did not object to 
statement of claim. Trial held 26.4.96 -
1.5.96. Spender J reserved his decision.

BioMetrics Contour Treatment, ss 52,
53(c), 55. Alleged misleading and deceptive 
advertising and promotion of goods.
Proceedings instituted 6.1.95. Proceedings 
amended and a fifth respondent (Peter Foster) 
included on 19.5.95. 12.9.95 ex parte order 
obtained from the A C T  Federal Court granting 
leave to serve the amended statement of claim 
on fifth respondent, in the UK. 21.9.95 
documents served on the fifth respondent in the 
UK.

9.2.96 consent order obtained against Harrison 
for payment of A C C C ’s costs of $4000 by
31.3.96.

Holiday Concepts, ss 52, 53(c), 53A.
Alleged misleading and deceptive conduct with 
respect to the promotion and selling of 
timeshare. Proceedings instituted 14.6.95 in 
the Federal Court Melbourne. At a directions 
hearing on 8.12.95 the matter was placed in

the list of cases awaiting trial. A  substantive 
hearing date has yet to be set.

Reef Distributing Company Pty Ltd, ss 52,
53(bb), 53(e), 64. Alleged false and misleading 
representations in relation to the supply of 
agricultural products. Proceedings instituted in 
Federal Court Melbourne 8.9.95. Interim 
injunction granted restraining the company and 
its Director Russell Loel from continuing some, 
but not all, proceedings commenced in the 
Manly Local Court against farmers. Matter 
transferred to the Sydney Federal Court.

6.3.96 hearing for an extension of interlocutory 
injunction. 13.3.96 further interlocutory 
injunction granted, restraining Reef from 
proceeding with prosecution of any proceedings 
now pending, and from instituting any new 
proceedings to recover monies for the price of 
agricultural goods. Hearing date for permanent 
injunction not yet set.

Nationwide News Pty Limited and 
SmartCom Telecommunications Pty 
Limited, ss 53(e), 53(g), 54. Alleged false and 
misleading representations in relation to a 
promotion offering ‘free’ mobile phones. 
Criminal proceedings instituted in Federal Court 
Sydney 13.9.95. 4.3.96 Tamberlin J ordered 
that the matters be heard together.

Trial held 21-26.7.96. Judgment delivered
8.8.96. Heerey J found Nationwide (A News 
Corporation subsidiary) guilty of six breaches of 
s. 53(g) —  misleading representations with 
respect to the efffect of conditions attaching to 
a ‘free’ mobile phone offer. Aid and abet 
charges against SmartCom relating to breaches 
of ss 53(e) and 54 dismissed following findings 
in Nationwide case. Penalty hearing 19.8.96 
in Sydney.

Universal Vending Systems Pty Ltd and 
Corporate Catering Group Pty, ss 52, 58.
Alleged misleading or deceptive conduct in 
respect of business opportunities for the supply 
of vending machines and sports cards and lack 
of provision of sites for snack food vending 
packages. 6.6.95 ex parte injunction granted 
in the Federal Court Melbourne against both 
corporate and individual respondents restraining 
them from engaging in the conduct and 
freezing the assets of the corporate 
respondents. 1.9.95 Jenkinson J ordered that 
initial orders be held until matter is fully heard. 
Directions hearing 29.9.95. Order made for
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parties to make discovery of documents by
27.10.95. Directions hearings 17.11.95,
9.2.96. 22.3.96. Next directions hearing
31.5.96.

Nordic Lust Pty Ltd (trading as City Pro  
Sport &  Fitness), s. 65C. Alleged supply of 
exercise cycles which did not comply with the 
mandatory consumer product safety standard. 
Trial held 13-15.5.96 and continued on
21.5.96. 16.7.96 Nordic Lust convicted of 
selling an exercise cycle which did not meet the 
mandatory consumer product safety standard. 
Submissions on penalty to be heard at a later 
date.

Chats House Investments Pty Ltd,
ss 51AA, 51 A, 52, 53(d). Alleged misleading 
or deceptive conduct in relation to foreign 
exchange trading. Proceedings instituted
24.4.96. 26.4.96 Federal Court accepted 
undertakings from Chats House and its director 
Mr Chan. 3.5.96 directions hearing. Next 
directions hearing 5.8.96.

Vales Wine Company Pty Ltd, s. 53.
Alleged false representations in relation to 
vintage and description of quantities of bulk 
wine. 10.5.96 Vales and two of its former 
directors, Michael Von Berg and Claude Curtis, 
convicted of false representations. Matter 
adjourned until 3.6.96 for submissions on 
penalty. Matter listed for submissions as to 
penalty 25.7.96. Penalty expected to be 
handed down by September 1996. Appeal by 
the directors to be heard by Full Federal Court 
in November 1996. Full Court decision 
expected to be handed down by March 1997.

Mergers 
examined under 
s. 50
The following is a list of non-confidential 
mergers examined in the 1996 calendar year to 
date. This list is periodically updated on a 
public register held at the Commission.

Mergers on the public register for the calendar 
year 1994 are listed in the former Trade 
Practices Commission Bulletin 75, April 1994 
(which also included matters considered in

1993) and Bulletin 80, February 1995.
Mergers examined in the calendar year 1995 
are listed in ACCC Journal 1, January 1996 
and ACCC Journal 2, April 1996.

Mergers examined in
1996
Neverfall Springwater Co Ltd/Aqua Vital 
Australia Ltd —  bulk bottled water. This 
matter was raised in January 1996. Neverfail 
acquired Aqua Vital in January 1996. Both 
companies bottle and supply bulk bottled water. 
The Commission considered that the acquisition 
was unlikely to have the effect of substantially 
lessening competition in the market. The 
market has potential for growth, barriers to 
entry are relatively low and there are substitutes 
for bulk bottled water.

The Commission did not oppose the 
acquisition.

Woolworths Ltd/Cannons Food Stores —
grocery wholesaling and retailing. This matter 
was raised in January 1996. Woolworths 
proposed acquiring 11 Cannons’ retail grocery 
stores, one liquor store and the business of 
Australian Independent Wholesalers, which 
operates a warehouse in the ACT.

The Commission did not oppose the acquisition.

Unilever/Diversey (Australia) Pty Limited
—  industrial detergents. This matter was raised 
in February 1996. Unilever Canada and its 
parent company Unilever Pty Ltd signed an 
agreement in January 1996 that will result in 
Unilever purchasing Diversey Corporation from 
the Molson Companies Limited. The 
agreement will involve the transfer of the assets 
of Diversey Australasia to Unilever. The sale 
closed on 1 April 1996.

The Commission did not oppose the acquisition.

Davids Limited/QIW Limited —  wholesale 
supply of groceries. On 13 February 1996 
Davids lodged an application for authorisation 
of its proposed acquisition of QIW Limited.
The acquisition of QIW by Davids would leave 
Davids as the sole wholesale distributor of
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grocery products to independent retailers along 
the eastern seaboard of Australia. However, 
Davids claimed that significant public benefits 
would result from the acquisition particularly in 
terms of cost savings and the establishment of a 
‘fourth force’ to better compete with the major 
chains.

The Commission was satisfied that in all the 
circumstances the acquisition of QIW by Davids 
would result in such a benefit to the public that 
it should be allowed to take place, and 
authorisation was granted on 28 March 1996.

D George Harris &  Associates &  
ors/Penrice Ltd —  manufacture and 
distribution of soda ash. In February 1996, 
Harris & Associates approached the 
Commission with a proposal to acquire all the 
issued shares in Penrice Ltd. The Commission 
considered that the acquisition was unlikely to 
lead to a substantial lessening of competition 
because it was merely a change of ownership, 
Harris being a new entrant to the Australian 
market.

The Commission did not oppose the 
acquisition.

Maersk Medical/Indoplas Pty Ltd —  supply 
and distribution of medical products. This 
matter was raised in February 1996. Maersk 
Medical proposed acquiring Indoplas Pty Ltd. 
Maersk and Indoplas are both involved in the 
supply and distribution of medical products, 
including catheters and urinary drainage bags, 
throughout Australia. The parties entered into 
the acquisition agreement in March 1996 
conditional on the Commission’s approval.

Based on the results of market inquiries, the 
Commission concluded in March 1996 that it 
would not oppose the acquisition.

National Australia Bank/St George —
banking. In February 1996 the Commission 
announced that it was making routine inquiries 
about the National Australia Bank’s 5.8 per 
cent shareholding in St George Bank. In 
September 1995, following its decision not to 
oppose Westpac’s acquisition of Challenge 
Bank, the Commission said that regional banks 
play a key role in promoting competition and 
consumer choice. The Commission said that it

would scrutinise any acquisitions of regional 
banks by major trading banks very carefully.

Should National Australia Bank or any other 
major trading bank move to acquire St George, 
the Commission would look at the matter on its 
merits at the time of the proposed acquisition.

Goodman Fielder/Bunge Industrial Pty
Ltd —  joint venture. In March 1996 the 
Commission confirmed that it would not 
oppose a revised proposal to merge certain 
operations of Goodman Fielder and Bunge.

The Commission considered that, in principle, 
the new proposal did not appear likely to 
substantially lessen competition.

On 10 May 1996 the Commission was 
informed that the two parties had ended their 
discussions and the proposed joint venture 
would not proceed.

Titan Nails/Otter Nails Pty Ltd —  supply of 
loose nails and fasteners. This matter was 
raised in March 1996. Otter Nails proposed to 
acquire Titan Nails. The Commission defined 
the relevant market as a national market for the 
supply of loose nails and fasteners to retail 
outlets.

The Commission noted that, as a result of the 
acquisition, the merged entity would have a 
market share of approximately 42 per cent.
The Commission took the view that despite the 
level of concentration, market inquiries had 
indicated the potential for import substitution, 
the existence of alternative domestic suppliers 
and countervailing power of a small number of 
national customers.

On this basis, the Commission determined that 
it would not oppose the merger.

American Banknote 
Corporation/Leigh-Mardon Security 
Group of Leigh-Mardon Pty Ltd —  security 
printing, holography, printing of telephone and 
identification cards. In April 1996 American 
Banknote Corporation proposed to acquire the 
Leigh-Mardon Security Group. An important 
consideration for the Commission at the time 
was the fact that American Banknote
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Corporation was a new entrant into the 
Australian security printing market.

The Commission did not oppose the 
acquisition. However, the Commission will 
monitor the market.

SPC/H J Heinz —  market for canned baked 
beans and spaghetti. This matter was raised in 
March 1995. SPC and Heinz entered into a 
tolling arrangement for the production of 
canned baked beans and spaghetti. The 
arrangement provides for SPC to manufacture 
some of Heinz spaghetti, and for Heinz to 
manufacture a quantity of SPC baked beans.

Section 45 of the Trade Practices Act prohibits 
arrangements which are likely to result in a 
substantial lessening of competition. The 
Commission is concerned that any joint 
enterprises between competitors do not breach 
this provision.

In relation to this tolling arrangement, the 
Commission had some concerns that the 
arrangement may reduce the incentive for 
Heinz and SPC to compete aggressively in the 
production and sale of canned baked beans and 
spaghetti products, and that the arrangement 
provided for an exchange of information 
regarding production costs and schedules which 
may reduce the ability of the parties to compete 
effectively against each other.

Given that the parties have retained separate 
marketing functions, the Commission decided 
not to intervene in the matter at this time. 
However, it will continue to monitor the 
arrangement and review its position in 
12 months time to determine what, if any, 
effect the arrangement has had on the market.

Air New  Zealand/Ansett Holdings Ltd, 
Bodas Pty Ltd and associated entities —
domestic and Trans-Tasman passenger and air 
cargo transport.

This matter was raised in April 1995. Air New 
Zealand proposed to acquire TN T Ltd’s 50 per 
cent interest in Ansett. The Commission 
examined the nature of the deal being proposed 
by the parties and conducted market inquiries in 
both Australia and New Zealand to determine

how the market definition and competition 
assessment issues should be resolved.

The Commission noted the move toward the 
creation of a single aviation market for Australia 
and New Zealand and took account of this 
when reaching its decision. It concluded that 
the acquisition would not be likely to 
substantially lessen competition in the 
Australian market. The Commission was also 
satisfied that there would not be a substantial 
lessening of competition in relation to 
international travel into and out of Australia or 
travel distribution in Australia.

The Commission did not oppose the proposed 
acquisition.

Coles Myer Ltd/Newmart —  retail sale of 
groceries in Western Australia. This matter was 
raised in September 1995. Coles Myer 
proposed to acquire Newmart, a Western 
Australian retail chain.

The Commission considered that the acquisition 
was unlikely to substantially lessen competition. 
The acquisition was considered in a national 
context and also with respect to its impact at 
the State level. While the six Perth stores in 
the Newmart chain are reported to turn over 
more than $100 million annually, this is 
estimated to account for only 2.3 per cent of 
retail grocery sales in Western Australia. The 
Commission noted that Woolworths is 
considered to be the market leader in Western 
Australia and independents also provide 
significant competition. It was also determined 
that the acquisition would have minimal effect 
on grocery wholesaling at either national or 
State levels.

The Commission did not oppose the proposed 
acquisition.

Chubb Security Holdings 
Australia/security business of Janies 
Hardie Limited —  electronic security 
installation and servicing, patrol services, 
guarding services, monitoring.

This matter was raised in December 1995. The 
Commission considered that the proposed 
acquisition was not likely to result in a 
substantial lessening of competition, as in each
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of the relevant markets there are a number of 
national and regional market participants that 
are in a position to vigorously compete with a 
merged Chubb and James Hardie. There are 
also a number of larger customers that are in a 
position to provide their own security services 
in the event of price increases by the providers 
of such services. Furthermore, the barriers to 
entering the various markets did not appear to 
be overly significant.

The Commission did not oppose the proposed 
acquisition.

Chubb Australia Limited/MSS Security 
Service —  electronic security monitoring, 
patrols, guarding, and electronic security system 
installation.

This matter was raised in February 1996. In 
May 1996 the Commission decided not to 
oppose the proposed acquisition by Chubb 
Security Holdings Limited of MSS Security as 
the acquisition was unlikely to have the effect of 
substantially lessening competition in the 
market for security services.

The security services that the Commission 
considered may be affected by this acquisition 
included electronic security installation and 
service, monitoring, patrol and guarding 
services in all States and Territories.

South Australia was the only State where 
concentration levels were found to reach the 
Commission’s threshold levels under the merger 
guidelines.

The Commission found that barriers to entry 
were relatively low in terms of the capital costs 
required to set up a security business.

As potential customers may not be aware as to 
the common ownership of the various security 
businesses, the Commission requested that 
Chubb, Wormald Security Australia Pty Limited, 
James Hardie Limited and MSS inform all 
potential clients that these four entities are part 
of the Chubb Group.

The Commission will continue to monitor the 
security industry with particular attention given 
to South Australia.

Ascom Tele-Nova P/L/Nira Australia Pty
Ltd —  on-site mobile communications systems. 
This matter was raised in February 1996.
Ascom and Nira’s parent companies,

Ascom/Ascom UK and Ericsson Radio 
Systems AB, entered into a joint venture, as a 
consequence of which the parties proposed to 
merge. The merger was not considered to pose 
competition concerns because the parties are 
small, the level of imports is very high, and 
several new entrants have successfully entered 
the market in recent years.

The Commission did not oppose the proposed 
acquisition.

Sun Coast Gold Macadamias (Aus) 
Ltd/Macadamia Processing Co Ltd —
macadamias. This matter was raised in 
February 1996. Sun Coast Gold proposed to 
acquire the business of Macadamia Processing. 
After conducting market inquiries, the 
Commission concluded that the proposed 
merger was unlikely to result in a substantial 
lessening of competition. The macadamia 
industry is a growing one with a pronounced 
export focus and considerable competition in 
international markets. While the acquisition will 
result in increased concentration there are a 
number of competitors processing product with 
the capability to respond to changes in the 
market.

The Commission did not oppose the proposed 
acquisition.

Australian Co-operative Foods/Capital 
Chilled Foods Pty Ltd —  subsidiary of 
The Bega Co-operative Society Limited —
joint venture in market milk processing and 
distribution. This matter was raised in 
February 1996. Australian Co-operative Foods 
Limited and The Bega Co-operative Society 
Limited proposed to consolidate their market 
milk processing and distribution businesses in 
the ACT and South-East New South Wales, but 
excluding ACF ’s operation outside this region 
and Bega Co-operative’s dairy food 
manufacturing facilities.

In determining that the proposed joint venture 
was unlikely to substantially lessen competition, 
the Commission noted that the milk industry 
was undergoing significant rationalisation with 
many of the smaller players looking to strategic 
alliances with a major player in order to ensure 
sufficient backing to remain viable in the face of 
larger and better capitalised competitors.
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Co-operatives have been identified as 
particularly vulnerable due to their historical 
problems with accessing capital markets and it 
is argued that alliances such as the one 
proposed here will, along with other 
rationalisation and scale benefits, enable such 
access on more favorable terms.

The Commission did not oppose the proposed 
joint venture.

QUF Industries Ltd/Norco/Dairyfields —
joint venture —  market milk. This matter was 
raised in February 1996. QUF, Dairyfields and 
Norco proposed a joint venture in packaged 
milk operations. It will also produce cream, 
custard and fruit juice. The Commission 
considered that, while the acquisition could be 
viewed as a pre-emptive action in light of future 
industry regulation, the presence of other 
significant industry participants would be likely 
to maintain competition.

The Commission did not oppose the proposed 
joint venture.

Unilever/Helene Curtis Industries —
haircare products, deodorants and other 
skincare products. This matter was raised in 
February 1996. Helene Curtis supplies a range 
of deodorant and haircare products in Australia 
(and internationally through its parent 
company). Unilever currently markets a range 
of deodorant and haircare products in Australia. 
Unilever completed the acquisition of Helene 
Curtis Industries in the United States on 
22 March 1996. Among the assets acquired in 
the transaction were the Australian business 
and assets of Helene Curtis.

In arriving at its conclusion that the acquisition 
was not likely to substantially lessen 
competition, the Commission noted that the 
merged entity would have a modest share of the 
supply of haircare products in Australia. In 
addition, the haircare industry in Australia is 
characterised by vigorous competition with 
significant price discounting and the frequent 
introduction of new brands. Consequently, the 
Commission did not consider that the 
acquisition raised significant concerns in 
relation to haircare products.

By contrast, the merged entity would have a 
strong position in relation to the supply of

deodorant products in Australia. However, the 
Commission observed that entry had previously 
been achieved in the industry and that there 
were a number of large multinational firms 
currently operating in the industry that could 
potentially expand their operations in Australia 
in response to an exercise of market power by 
the merged entity. The Commission also 
observed that the acquisition was unlikely to 
significantly deter entry in the future.

The Commission did not oppose the acquisition.

Pacific Magazines and Printing 
Ltd/Shomega Ltd —  web printing services. 
This matter was raised in March 1996. Pacific 
Magazines and Printing proposed to purchase 
shares in Shomega in order to integrate the 
business divisions of Shomega.

After conducting market inquiries, the 
Commission considered that the proposed 
acquisition was not likely to substantially lessen 
competition. The loss of Shomega was unlikely 
to deter new participants such as large sheet-fed 
printers from entering the lower levels of the 
web printing market. The Commission noted 
that close substitutes for large-run web printed 
catalogues are increasingly being offered by 
newspaper printers.

The Commission did not oppose the proposed 
acquisition.

St George Bank/Metway Bank —  retail 
banking services. This matter was raised in 
March 1996. Sydney-based St George Bank 
Ltd made an offer to acquire Queensland’s 
Metway Bank Ltd. The proposal consisted of 
an all cash bid which valued Metway Bank at 
$790 million. The Commission did not oppose 
the acquisition but since that time a second 
bidder for Metway has emerged and the 
St George deal has not yet been finalised.

The Commission did not oppose the proposed 
acquisition.

See Suncorp Finance/Metway.

Ford Motor Company/Mazda Motor 
Corporation —  passenger motor vehicle 
market. On 6 April 1996 Ford Motor 
Company and Mazda Motor Corporation 
agreed that Ford would increase its overseas 
shareholding in Mazda, subject to the necessary 
government approvals.
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In reaching its decision not to oppose the 
acquisition of further shares, the Commission 
took into account the continuing reduction of 
import tariffs due to the implementation of the 
‘Button Plan’ , which has led to a significant 
increase in imports. In particular, there has 
been sustained and successful entry by a 
number of new entrants with imported vehicles 
in recent years.

The Commission did not oppose the proposed 
acquisition.

Southcorp Holdings Limited/Coldstream  
Australasia Limited —  bottled wine, grapes, 
regional trade in grapes and wine, particular 
styles of wine. This matter was raised in 
April 1996. Southcorp Holdings proposed to 
acquire Coldstream Australasia Limited, a small 
Yarra Valley wine producer. The Commission 
considered that the proposed acquisition was 
unlikely to result in a substantial lessening of 
competition.

The Commission did not oppose the proposed 
acquisition.

Liquorland/San Remo —  liquor retailing. 
Liquorland proposed to acquire several San 
Remo outlets in Melbourne.

The Commission did not oppose the proposed 
acquisitions.

Novartis Llmited/Sandoz Limited and 
Ciba-Geigy Limited —  agricultural chemicals 
and animal health products. This matter was 
raised in June 1996. Novartis Limited 
proposed to acquire Sandoz Limited and 
Ciba-Geigy Limited.

The Commission did not oppose the proposed 
acquisition.

Mildara Blass/Rothbury Wines Ltd —
bottled wine, grapes, regional trade in grapes 
and wine, particular styles of wine. Mildara 
Blass made a takeover bid for Rothbury Wines. 
The proposed acquisition would not breach the 
thresholds set out in the draft merger 
guidelines. The Commission considered that, in 
the event of the acquisition proceeding, the 
change in concentration of ownership in each 
of the possible markets would not be substantial 
nor were the effects on competition likely to be 
substantial.

The Commission did not oppose the proposed 
acquisition.

British Aerospace Australia Ltd/AWA  
Defence Industries Pty Ltd and the AW A  
Defence Industries Trust —  defence 
electronics/prime contracting to the 
Department of Defence. This matter was raised 
in June 1996. British Aerospace proposed to 
acquire AW A Defence Industries. Both 
companies produce, sell and service defence 
electronics for the Australian Defence Forces.

The Commission decided not to oppose the 
acquisition as it was unlikely to result in a 
substantial lessening of competition. In coming 
to its decision, the Commission took into 
account that defence electronics are traded 
internationally and it would be feasible for more 
foreign suppliers to set up in Australia.
Suppliers of civilian electronics could also 
produce electronics for the Australian Defence 
Forces. Further, as the Department of Defence 
is the ultimate purchaser of all Australian 
defence electronics it has a substantial influence 
over most aspects of the production, sale and 
support of its requirements.

The Commission did not oppose the proposed 
acquisition.

Suncorp Finance and Insurance/Metway 
Bank/Queensland Industry Development 
Corporation/Bank of Queensland —  retail 
banking services, insurance, funds 
management. In May 1996 the Queensland 
Government announced a rival bid for Metway 
Bank Ltd which would see Metway Bank Ltd, 
Suncorp Finance and Insurance (wholly owned 
by the Queensland Government), and 
Queensland Industry Development Corporation 
(wholly owned by the Queensland Government) 
merge to form a major Queensland-based 
financial services conglomerate which would 
include retail banking, insurance and funds 
management. Bank of Queensland Ltd was 
invited to join the merger.

Since the announcement of the proposal, Bank 
of Queensland has declined to participate and 
St George Bank Ltd has increased its offer for 
Metway Bank.

The Commission did not oppose the proposed 
acquisition.

See St George/Metway.
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Port of Geelong and Ports Pty Limited —
port services. The Commission was invited by 
the Victorian Government to assess the 
competition consequences of the various bids 
for the port of Geelong.

The purchaser, Ports Pty Limited (a joint 
venture company held by Infrastructure 
Investment Corporation and Primera Pty Ltd, a 
wholly owned subsidiary of TN T Ltd), gave 
undertakings to provide access to the port on 
reasonable commercial terms which are 
non-discriminatory, and to notify the 
Commission if it proposed to enter into any 
substantial new line of business in the port 
sector which may lead to concerns as to 
competition in the port or between ports.

The Commission did not oppose the acquisition.

Dow Chemical (Australia) Ltd and 
Huntsman Chemical Company Australia
Pty Ltd —  joint venture for the production and 
marketing of polystyrene. Dow Chemical 
(Australia) Ltd and Huntsman Chemical 
Company Australia Pty Ltd proposed to form a 
joint venture for the production and marketing 
of polystyrene in Australia.

Under the terms of the joint venture Dow will 
produce general purpose polystyrene and 
Huntsman will produce high impact 
polystyrene. Marketing will be undertaken 
jointly.

The Commission concluded that polystyrene 
was a widely traded commodity in the 
Asia-Pacific region and beyond, and that 
imports were likely to act as a constraint upon 
domestic pricing. It concluded that the joint 
venture was unlikely to substantially lessen 
competition.

The Commission did not oppose the joint 
venture, but will monitor what effects, if any, 
the joint venture has on pricing in the market.

Section 87B  
undertakings
A  1992 amendment to the Trade Practices 
Act conferred extensive powers on the 
Federal Court under s. 87B to enforce 
undertakings concerning future conduct given 
by a person to the Commission following a 
Commission investigation. The Commission 
keeps a public register o f such undertakings.

The following is a list of s. 87B matters placed 
on the public register in 1996. (The register 
was first listed in the Trade Practices 
Commission Bulletin 74, February 1994.)

Mobil Oil Australia Limited, s. 50.
Proposed acquisition of Amgas and Coodax 
would be likely to have the effect of 
substantially lessening competition in the supply 
of petroleum products in a number of markets 
for petroleum products in WA.

16.1.96 undertaking to make the Kwinana 
terminal available for use by independents on 
reasonable commercial terms, in the event that 
Mobil does not require the terminal for its own 
use.

Atticus Pty Ltd (trading as Mobile Pool 
Care (Q ld)), s. 47. Exclusive dealing in 
relation to franchising licensing agreements for 
swimming pool maintenance and repair.

17.1.96 undertaking to amend the conditions 
of its future sales of franchises and franchise 
licensing agreements, and to notify all 
franchisees, agents and employees of the 
company of the terms of these undertakings.

Austcomm Tele Services Pty Ltd, s. 52.
Misleading and deceptive conduct in the 
marketing and promotion of its 
telecommunications reselling service.

21.2.96 undertaking to cease engaging in the 
conduct, to send corrective letters to customers, 
and to establish a compliance program.
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Danny Ehrenfeld (Managing Director of 
Rational Enterprises Pty Ltd), ss 47(6), 52, 
53(c), 53(g), 63A. Promotion of pre-approved 
credit.

28.2.96 undertaking to implement a corporate 
compliance program involving key management 
and operational staff using the Commission’s 
Best & Fairest package. The undertaking 
included commissioning three-monthly audits to 
assess the effectiveness of the compliance 
program for 12 months.

St John Ambulance Australia W A  
Ambulance Service Inc., ss 52, 53(c), 53(g). 
Misleading promotion of ‘Phone Saver’ offer to 
its members.

7.3.96 undertaking to cease offering the 
‘Phone Saver’ service, to pay to members all 
monies held in trust as a result of discounts 
received from the scheme, to refund to 
members any pensioner discounts forgone as a 
result of entering into the Phone Saver scheme 
and to implement a compliance program with 
an independent audit to be conducted of 
effectiveness of the program.

Port Adelaide W ool Company Pty Ltd,
s. 52. Misleading or deceptive conduct in 
relation to the supply of wool.

13.3.96 undertaking to pay the Commission’s 
costs of $100 000 according to a court order.

Doug Hall Poultry Pty Ltd, Australian 
Quality Egg Farms Ltd, ss 52, 53.
Misleading claims about the actual content of 
Omega 3 fatty acids in Megga Eggs.

13.3.96 undertaking to withdraw Megga Eggs 
from sale immediately, to conduct analysis of 
the eggs and report the results to the 
Commission, and to ensure that packages and 
containers did not misrepresent the actual level 
of Omega 3 fatty acid contained.

Taranza Pty Ltd (producer of the Om egga
Egg), ss 52, 53. Misleading claims on 
packaging about the actual Omega 3 fatty acids 
content of Omegga Eggs.

3.4.96 undertaking to cease using the name 
‘Safe Eggs’, adopt a standard testing procedure 
to determine the Omega 3 content of the eggs, 
cease making misleading health benefits claims, 
and issue corrective advertising.

Radio Rentals Limited, ss 52, 53(e). Alleged 
misleading and deceptive price of refrigerators 
through the use of the word ‘Now ’ in ‘Easter 
Specials’ promotion, when it was the regular 
price and there was no actual saving.

26.4.96 undertaking to cease the conduct, offer 
refunds to purchasers, publish apologies (both 
in-store and in newspapers) and implement a 
national three-year compliance program.

Universal Press, s. 52. Misleading or 
deceptive conduct in selling advertising in three 
regional community business and street 
directories in Tasmania on the basis that 
substantially more households would receive a 
directory than actually did, and that the 
directories were annual when at least one was 
current for only nine months.

1.5.96 undertaking to provide full refunds to 
customers who advertised in the directories 
where they believe they have been 
disadvantaged by the company’s conduct, and 
to place a public apology notice in certain 
Tasmanian newspapers. The company also 
undertook not to misrepresent the distribution 
of its directories or the length of time its 
directories were in circulation.

Ultra Tune Australia Pty Limited, ss 51AA, 
52, 53(g). Unconscionable conduct in relation 
to supplying a franchisee with a software 
package without disclosing it had a lock-out 
code, and asking the franchisee to sign a 
revised franchise agreement before supplying 
the password.

8.5.96 undertaking to continue to provide the 
necessary passwords to franchisees supplied 
with the software package for the currency of 
their agreements; fully inform franchisees about 
the existence or effect of any conditions before 
supplying the new software package; and not 
place franchisees under unconscionable 
pressure when negotiating the terms of their 
franchise agreements, the need for a new or 
revised franchise agreement, and for the 
provision of any computer system. The 
company also undertook to institute a 
compliance program and a complaints handling 
system, and to apply to become subject to the 
Franchising Code of Practice.
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Ansett Australia Limited, s. 52. Misleading 
or deceptive conduct in relation to an Ansett 
Australia Frequent Flyer promotion.

8.5.96 undertaking to remove from circulation 
the publications containing the promotion, 
place corrective advertising in its magazine, to 
allocate AAFF points for economy and discount 
economy travel to members who can prove 
they took Singapore Airlines flights or are 
booked to travel on Singapore Airlines up to 
30 June 1996, and to include a reference to 
AAFF terms and conditions on frequent flyer 
application forms. Ansett also undertook to 
continue to update, develop and implement a 
compliance program.

Port of Portland Pty Limited, Ascot 
Investments, Infratil Australia Limited,
s. 50. Proposed acquisition of port of Portland 
would be likely to have the effect of 
substantially lessening competition in the supply 
of port services.

22.5.96 undertaking to allow access to land 
transport and freight forwarder operators to the 
port and its facilities. The consortium also 
undertook not to conduct any business which 
uses the port for the movement of goods or 
produce, without reasonable advance notice to 
the Commission, and not to acquire any 
interest in the port of Geelong or the port of 
Adelaide without giving the Commission 
reasonable advance notice.

Paul Marsh Publications Pty Ltd, ss 64(2A), 
53(bb), 51AA, 52. Demanding payment for 
advertising which an Aboriginal community 
claimed not to have authorised.

22.5.96 undertaking to cease any conduct 
which leads to the placing of advertising without 
the authorisation of clients, to modify its 
practices by engaging each of its clients on 
contract, and to establish a compliance 
program.

Heart Smart Eggs producers, ss 52, 53.
False or misleading representations in relation 
to the health and nutritional benefits of eating 
Heart Smart Eggs.

24.5.96 undertaking to cease using the name 
‘Heart Smart Eggs’, adopt a standard testing 
procedure to determine the Omega 3 content 
of the eggs, cease making misleading health 
benefits claims, issue corrective advertising, and 
pay the Commission’s costs.

Safe Eggs producers, ss 52, 53. False or 
misleading representations in relation to the 
health and nutritional benefits of eating Safe
Eggs.
14.6.96 undertaking to cease using the name 
‘Safe Eggs’ , adopt a standard testing procedure 
to determine the Omega 3 content of the eggs, 
cease making misleading health benefits claims, 
and issue corrective advertising.

National Mutual Life Association of 
Australasia Limited, ss 47(6), 52, 53, 55.
False or misleading representations and 
exclusive dealing in relation to a promotion of 
its Lifestyle Protection policies.

19.6.96 undertaking to maintain and update its 
compliance education programs.

Rhone Merieux Australia Pty Ltd, s. 48.
Resale price maintenance in relation to 
veterinary products, in particular the flea 
control product Frontline.

19.6.96 undertaking to institute a compliance 
program; send a letter to all veterinary surgeons 
in Australia providing trade practices 
compliance information, twice over a two-year 
period; and fund an industry-wide education 
program to promote greater awareness of trade 
practices.

Chubb Security Holdings Australia Pty 
Ltd, s. 52. Misleading or deceptive conduct in 
relation to the level of supply of mobile security 
services.

24.6.96 undertaking to maintain sufficient staff 
levels including adequate backup resources; 
maintain procedures for monitoring patrol 
attendances, inspection recording; advise clients 
of shared nature of service and exceptional 
circumstances in which services may not be 
provided; offer 2.5 per cent compensation to 
Perth metropolitan clients; fully refund 
significantly under-serviced clients; and establish 
a trade practices compliance program.

TNT Limited, Ports Pty Limited, 
Infrastructure Investment Corporation  
Limited, Primera Pty Ltd, Geelong Port 
Pty Limited, s. 50. Acquisition of port of 
Geelong.

26.6.96 undertaking to allow 
non-discriminatory access to port of Geelong to 
current and future users, notify the Commission 
of any intention to vertically integrate into the
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provision of other services at the port, and to 
give advance notice of any linkages between the 
joint venture and any other competing port 
through ownership or involvement in any other 
significant business.

University Building Society, s. 47(6). Tying 
of loans and building insurance.

26.6.96 undertaking not to engage in conduct 
which might cause borrowers from Keystart to 
believe that they are obliged to take out building 
insurance with one of the insurance companies 
nominated by Keystart; to send letters to 
borrowers who have taken out mortgage 
protection insurance with Lionheart clarifying 
earlier information provided to them and 
informing them that an association exists 
between UBS, Lionheart and St James; and to 
implement a trade practices compliance 
program.

Prentice Hall, s. 52. Misleading or deceptive 
conduct in relation to the publication of guides 
offering free access to the Internet.

3.7.96 undertaking to recall the guide to 
correct the offending representations; publish 
corrective advertisements in major Australian 
newspapers; offer refunds to customers of 
either the guide or registration fee; and 
introduce a Commission approved compliance 
program, and a complaints handling system 
consistent with the Australian Standard.

Hamilton Island Enterprises Limited 
(HIE), Hamilton Island Limited, ss 51AA,
52. Unconscionable conduct in commercial 
transactions and misleading and deceptive 
conduct in relation to a Hamilton Island 
concessionaire.

12.7.96 undertaking to conduct management 
seminars on the Trade Practices Act and to 
develop a compliance manual for all company 
management staff.

Vita Pacific Pty Ltd, s. 53(eb). False or 
misleading representations regarding place of 
origin of bedding ensembles.

16.7.96 undertaking for three years to not 
supply a bedding ensemble labelled or otherwise 
represented as containing items made in

Australia where such items are not made in 
Australia; relabel reserve stocks of the bedding 
ensembles held by the company; notify K-Mart, 
and any other retailer to whom the bedding 
ensembles had been sold or supplied, of the 
undertakings and make best efforts at its own 
cost to relabel, replace or recall the bedding 
ensembles; and continue to participate in the 
corporate compliance program established for 
the Pacific Dunlop group.

W ild Gear Pty Ltd, Mountain Designs Pty 
Ltd, Outdoor Designs Pty Ltd, Glyndahigh 
Pty Ltd, Pack Imports Pty Ltd, s. 48.
Reseale price maintenance in relation to 
outdoor adventure products.

17.7.96 undertaking to review all franchise and 
supply agreements used by each company in 
the group to ensure the agreements do not 
contain clauses that breach the Trade Practices 
Act, develop a Commission-approved 
compliance education program, and apply for 
registration with the Franchising Code Council 
Ltd and adhere to its code of conduct.

Hugo Boss Australia Pty Ltd, s. 48. Resale 
price maintenance in relation to prestige men’s 
clothing.

23.7.96 undertaking to develop a trade 
practices compliance program.

Pricotech Leisure Brands Pty Ltd,
s. 53(eb). False or misleading representations 
in relation to the place of origin of barbecues.

6.8.96 undertaking to, for three years, use only 
the representation ‘Designed and manufactured 
in Australia using Australian and imported 
parts’ in relation to the origin of its barbecues; 
to provide refunds to affected customers; and to 
place corrective advertising in Australian 
newspapers.
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