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National Electricity 
Market: Network Pricing 
Forum

On 9 October 1996 the National Grid 
Management Council (NGMC) submitted to the 
Commission the final draft of the Code of 
Conduct for the proposed National Electricity 
Market (see ‘Adjudication’ , p. 40). The 
application for authorisation of the code was 
lodged on 15 November 1996.

In anticipation of the lodging of the application, 
the Commission has followed a program of 
consultation with interested parties through a 
series of publications and workshops.

In March 1996 the Commission published and 
circulated for comment an issues paper on the 
proposed code. On 11 July 1996 it held a 
forum to debate a number of outstanding issues 
and concerns relating to network pricing arising 
from the issues paper. The forum was attended 
by representatives from industry, government 
and the regulators. In October 1996 the 
Commission published the proceedings of the 
forum. Copies of the proceedings, which 
include presentations and transcripts of the 
discussion, are available for $35.00 from 
Commission offices. An overview of the 
proceedings is provided below.

Overview

The forum included presentations on the 
existing regulatory models and the proposed 
NGMC approach, discussion which followed, 
and presentations on key topics identified by 
the Commission. Asset valuation, regulatory 
certainty, and consistency of regulatory

approaches among States and among the 
regulators in relation to transmission and 
distribution pricing were issues central to the 
discussions.

It was agreed at the forum that the central 
objective of network pricing is to address 
concerns about efficient regulation of natural 
monopolies. That is, to ensure that network 
owners are able to secure a reasonable 
commercial return on their investment without 
extracting monopoly rents, and to ensure that 
pricing results in appropriate signals being 
given for efficient usage of, and investment in, 
the network. The regulatory system should also 
aim to be administratively simple. Ideally the 
pricing structure should provide price signals 
which reflect the extent of congestion or spare 
capacity at different points of the network and 
so influence the pattern of demand for network 
services. It should also provide efficient signals 
for investment in augmentation of congested 
parts of the network.

Network pricing regulation is in a period of 
transition. In time, experience from both 
Australia and overseas will provide valuable 
regulatory lessons which can inform the further 
development of regulatory methodologies and 
practices in the National Electricity Market.
The forum provided an opportunity for the 
different approaches to pricing regulation that 
are being applied throughout Australia and New 
Zealand to be described and discussed.

Asset valuation emerged as a major issue. The 
question is not simply the appropriateness of 
the asset value that is obtained from a particular 
methodology but what price structure and 
market signals are obtained from a particular 
asset valuation methodology. For example, it 
was argued by the Independent Pricing and 
Regulatory Tribunal of New South Wales
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(IPART), based on its analysis of TransGrid, that 
adherence to the Optimised Deprival Value 
(ODV) asset valuation approach would tend to 
over-value network assets, and so result in 
excessive prices and rates of return. (For a 
definition of ODV, see Steering Committee on 
National Performance Monitoring of 
Government Trading Enterprises, 1994, 
Guidelines on Accounting Policy for 
Valuation of Assets of Government Trading 
Enterprises —  Using Current Valuation 
Methods, Industry Commission.) However, 
NGMC representatives maintained that similar 
analyses based on the Victorian reforms using 
the ODV methodology did not produce those 
results. While at one level this is largely an 
empirical issue, the different views on ODV and 
the different analytical results obtained 
illustrates the nature of the asset valuation 
problem in the transmission pricing context.

Several speakers noted that economic theory 
and practical regulatory experience provide little 
clear guidance on what is the ‘correct’ asset 
valuation methodology. Rather, there is a 
range of methodologies which have varying 
degrees of theoretical support, and each 
involves considerable difficulty in its practical 
application. In effect, there is no ‘holy grail’ in 
relation to the problem of asset valuation for 
monopoly businesses where there is an absence 
of competitive market valuations, or in relation 
to the more general question of appropriate 
pricing methodologies for the regulation of 
monopoly utility businesses.

Another important issue was that of regulatory 
certainty for network operators versus 
appropriate flexibility of approach for the 
regulator in the context of transmission price 
regulation. It was recognised that network 
owners need some degree of certainty about the 
regulatory framework and its likely outcomes to 
provide incentives for further investment in 
network assets, including by local and foreign 
investors looking to invest in privatised 
transmission and distribution businesses.

At the same time, concern was expressed that 
prescriptive, formula-driven approaches to 
transmission pricing asset valuation and rate of 
return determination can result in price 
structures, asset values, cash flows and rates of 
return which are excessive in economic terms

and inconsistent with the policy objectives being 
sought by electricity reform and regulation. 
Allowing the regulator sufficient flexibility to 
develop and apply alternative approaches to 
asset valuation, the allocation of costs and the 
determination of rate structures for network 
pricing can therefore have the advantage of 
providing a ‘reality check’ in the application of 
the Code’s general regulatory framework. It 
was recognised, however, that such regulatory 
flexibility would have to be balanced by an 
appropriate degree of regulatory accountability.

Submission to the 
Cross-Media Review

In November 1996 the Commission made a 
submission to the Government’s review of the 
cross-media ownership rules, set out in the 
Broadcasting Services Act 1992 (BSAJ, and 
their effectiveness in meeting the policy 
objectives of plurality, diversity and competition.

As competition issues are raised only indirectly 
under the review, the submission takes a neutral 
approach to policy in the area of cross-media 
ownership. Rather, the Commission addresses 
the issues by discussing six possible courses of 
action that might be undertaken as a 
consequence of the review. Each option 
operates on the assumption that the provisions 
of the Trade Practices Act (TPA) apply as they 
presently do. In brief, the options are as 
follows.

■ Continue to apply the present 
cross-media ownership laws. The 
difficulties associated with this approach 
include the insufficient coverage of the 
current rules and their failure to be flexible 
in the face of changes in technology and in 
the media marketplace.

For example, magazines and Internet 
service providers are not covered by the 
cross-media ownership rules. The rapid 
changes that are occurring, particularly in 
the electronic media, make it difficult to 
specify what should be included in any 
media-specific legislation.
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■ Define and extend the coverage of the 
cross-media ownership laws. This 
approach similarly fails to address the lack 
of ongoing flexibility required for regulation 
of an evolving media sector. It is desirable 
that future development and opportunities 
in this sector are not foreclosed by a narrow 
view of the concept of ‘media’ that is 
inherent to media-specific regulation.

■ App/y the TPA in its present form and 
abolish the cross-media ownership laws. 
The TPA  has the advantage of being a 
statute of general and universal application 
that is responsive to the dynamic nature of 
the media and consistent with national 
competition policy. However, there are 
problems with this approach. The merger 
provisions of the TPA  have historically been 
unable to prevent concentration of media 
interests that fall within different markets, 
and the Act’s focus is predominantly in the 
area of ‘economic competition’ rather than 
in relation to the broader issues associated 
with the policy objectives of plurality and 
diversity.

■ App/y the TPA with a mandatory public 
interest test for (major) media 
acquisitions. Under this option, the TPA  
would continue to apply as it presently 
does. However, a media acquisition above 
a certain size would require notification to 
the Commission, and would be prohibited 
unless the parties demonstrated to the 
Commission that the acquisition was in the 
public interest. There would be a right of 
appeal to the Australian Competition 
Tribunal.

Various problems arise under this option, 
including the difficulty of prescribing the 
relevant social criteria that are to be taken 
into account under the special public 
interest test, procedural complexities in 
coordinating the current authorisation 
process under the TPA  (which examines 
public benefit) with an additional public 
interest test, and the possible lack of 
Commission expertise in this area (although 
it may be guided by its experience in 
applying public benefit criteria in the 
authorisation process).

■ Refer media acquisitions to a specialised 
agency for a public benefit analysis. Like 
the previous option, this approach prohibits 
a (major) media acquisition (even if it meets 
the requirements of the TPA) unless the 
parties to the acquisition show that it is in 
the public interest, and requires prescription 
of public interest criteria. However, it 
delegates the task of applying such criteria 
to a specialised agency. A similar approach 
is presently applied to certain other 
acquisitions (e.g. foreign acquisitions).

Again, this option gives rise to certain 
procedural complexities in coordinating the 
Commission’s authorisation process with 
the specialised agency’s public interest 
analysis. One means of coordinating the 
arrangements could be through institution 
of a scheme under which the Commission 
would report/make a recommendation to 
the specialised agency on competition 
issues.

■ Apply transitional arrangements before 
instituting options 4 or 5. Should the 
Cross-Media Review consider that either of 
the previous two options were suitable, 
there could be a period of (say) five years 
before the new arrangements come into 
effect to replace the BSA’s cross-media 
ownership rules. During this transitional 
period, there would be a presumption that 
the present cross-media ownership rules 
apply, which could only be overcome if 
parties to (major) media acquisitions could 
show that there were strong public interest 
reasons to the contrary. This would have 
to be demonstrated to the Commission or 
the specialised agency (depending upon 
which option was accepted). The TPA  
would continue to apply as it presently does 
throughout and after the transition period.

The Commission has no firm views on what 
policy options are preferable in respect of 
cross-media ownership. The Commission does 
have views on the application of the TPA  which 
it strongly recommends should continue to 
apply in its present form. The TPA  plays an 
important role in protecting competition in the 
media sector. In this way it also makes an 
important contribution to diversity and plurality.
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A key question for policy is whether this is 
sufficient.

Foreign ownership restrictions are linked to 
cross-media ownership regulation. The 
Commission considers that any change in the 
cross-media ownership rules will need to be 
coordinated with a loosening of foreign 
ownership restrictions so as not to undermine 
the policy goals of the Cross-Media Review. 
Restrictions on foreign ownership have an 
impact on competition in that they operate to 
shield the media from international 
competition. The Commission recommends 
that the foreign ownership restrictions in the 
BSA be removed.

The full submission is available at the 
Commission’s home page at 
http://www.accc.gov.au, and at the 
Department of Communications and the Arts’ 
home page at http://www.dca.gov.au.

Small Business Advisory 
Group

On 19 November 1996 a Small Business 
Advisory Group to promote consultation on 
trade practices issues between the Commission 
and small businesses held its inaugural meeting 
in Canberra.

The Small Business Advisory Group represents 
a strategic part of the Commission’s national 
small business program. Its key objectives are 
to bring the Commission’s attention to 
particular trade practices issues affecting small 
business. It will also allow the Commission to 
inform the small business community about its 
activities.

The Commission said that the creation of this 
special advisory group was very timely given the 
extension of the Trade Practices Act to all 
Australian small businesses from 21 July 1996 
and the high priority of the Federal 
Government to promote small businesses.

The following organisations have been invited 
to take part in the advisory group, which will no 
doubt itself consult with other small business 
councils:

■ Motor Trades Association of Australia
■ Council of Small Business Organisations of 

Australia
■ Australian Chamber of Commerce and 

Industry
■ Law Council of Australia
■ The Australian Council of Professions
■ Metal Trades Industry of Australia
■ Real Estate Institute of Australia
■ Australian Retailers Association
■ National Farmers’ Federation
■ Australian Federation of Business and 

Professional Women

Commission Chairman, Professor Fels, chaired 
the first meeting of the advisory group. 
Commissioner Sitesh Bhojani will chair the 
group for its twice yearly meetings.

Professor Fels said that the Commission clearly 
has a dual role in the area of small business: to 
ensure compliance with the Trade Practices 
Act, thereby promoting an efficient and 
competitive marketplace; and to help protect 
small businesses when they are the victims of 
restrictive trade practices such as collusive 
agreements or misuse of market power by their 
suppliers. Other forms of protection include 
taking action on scams against small business.

The Commission’s small business program will 
be coordinated throughout Australia by the new 
Director of Small Business, Mr Ziv Gavrilovich.

From left to right: Robert Bastian (COSBOA), 
Commissioner Sitesh Bhojani, Yolanda Lee 
(AFBPW), Commission Chairman Professor Alan 
Fels, Jenifer Leuba (MTIA), David Shetliffe (ARA), 
Don Flunter (ACP)
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Round Table on Small 
Business Dispute 
Resolution

The Commission held the inaugural Round 
Table on Small Business Dispute Resolution in 
Canberra on 19 November 1996.

The purpose of the round table was to discuss 
strategies for avoiding and solving disputes 
affecting small business. In its discussion paper, 
the Commission suggested some outcomes for 
the group could include:

■ arriving at a consensus for benchmarks for 
information disclosure;

■ arriving at a consensus for benchmarks for 
appropriate dispute resolution mechanisms 
for these types of complaints; and

■ canvassing some options for ensuring that 
some form of scheme or schemes are set 
up to ensure disputes are being dealt with 
on an ongoing basis.

Professor Fels told business representatives 
attending the round table that dispute resolution 
between small and large businesses was best 
solved by a self-regulatory approach, because 
the problems arose in the marketplace and 
therefore the resolutions should be market 
based and market sensitive.

The Commission Chairman said that dispute 
resolution ‘should be quick, cheap and effective, 
so people can restore relationships and get on 
with their everyday business’ . While there were 
encouraging signs of dispute avoidance 
processes emerging, a new ‘mind set’ was 
required, particularly by some large 
corporations and their industry associations.

The new ‘mind set’ featured:

■ a more conscious effort at developing 
dispute avoidance mechanisms, including 
more complete and accurate disclosure of 
the terms and conditions surrounding 
franchises or leases;

■ the use of ‘partnering’ to develop a 
harmonious working relationship between 
parties to a contract or agreement.

‘Partnering’ uses structured procedures 
involving all project participants to define 
mutual goals, agree on a common 
statement of objectives, improve 
communications, identify problems and 
develop formal problem-solving and dispute 
avoidance strategies;

■ a readiness by large organisations to 
employ in-house negotiators with dispute 
resolution skills; and

■ a willingness by both parties to use 
independent mediation or conciliation to 
settle any unresolved disputes.

Draft Distance Selling 
Code of Practice

The Ministerial Council on Consumer Affairs 
(MCCA), comprising Ministers responsible for 
fair trading and consumer protection laws, has 
released a draft Distance Selling Code of 
Practice for public comment. The Commission 
chaired the working group responsible for 
developing the code.

The term ‘distance selling’ is used to describe 
transactions in which consumers buy goods or 
services without meeting the trader (or its 
employees) in person or visiting its premises.

Distance selling uses direct marketing 
techniques such as mail order, telemarketing, 
infomercials, television and Internet 
advertisements to contact prospective 
consumers. The transaction is conducted using 
a means of communication at a distance —  e.g. 
mail, telephone or email.
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Distance selling is becoming increasingly 
popular with both consumers and sellers. 
Governments and the distance selling industry 
itself are concerned that the development of 
this form of selling, and its potential benefits, 
not be affected by poor practices.

The draft Distance Selling Code will be 
implemented as a voluntary code. It will 
attempt to:

■ ensure that rights of privacy (and disclosure) 
are protected;

■ improve the market for consumers and 
sellers;

■ discourage fraudulent and unacceptable 
conduct;

■ ensure that fair trading practices are 
followed; and

■ ensure that there are adequate redress 
mechanisms applying to distance selling.

The draft code and accompanying discussion 
paper are available from the MCCA Secretariat 
(tel. (06) 250 6985, fax (06) 273 1992), from 
Nicola Howell (email nicola.howell@accc.gov.au, 
tel. (06) 264 4244, fax (06) 264 3222) and 
electronically at the Commission’s home page 
(http://www.accc.gov.au).

Comments on the draft code and the 
accompanying discussion paper will be accepted 
up until 31 January 1996.

New publications
Product standards and bans
Under the Trade Practices Act, the 
Commonwealth Minister for Consumer Affairs 
has the power to declare a standard, or part of 
a standard, a mandatory consumer product 
safety standard.

Under the product safety provisions of the Act, 
the supply of goods which do not meet the 
relevant mandatory standard or which are 
banned can lead to maximum penalties of 
$200 000 for corporations and $40 000 for 
individuals.

The Commission sees its role as much in 
promoting compliance with product safety as in 
remedial enforcement action. To help 
companies comply with product safety

provisions, the Commission has produced a 
new leaflet called Consumer product 
standards and bans: a compliance guide for 
suppliers. Suppliers include retailers, hirers, 
manufacturers, importers and distributors.

The leaflet outlines the approach of the 
Commission to its responsibilities under the 
product safety provisions and offers guidance to 
help suppliers comply with the law.

Copies are available free of charge from 
Commission offices.

The Commission also has a number of guides 
to specific mandatory consumer product safety 
standards.

ACCC Internet home page
The following documents are available
on-line at the A CC C ’s home page at
http://www.accc.gov.au.

■ Summaries of the Trade Practices Act 
and the Prices Surveillance Act

■ Guide to the Trade Practices Act for the 
health sector

■ Local government and the Trade 
Practices Act

■ Small business and the Trade Practices 
Act

■ Guide to authorisations and notifications

■ Section 155 of the Trade Practices Act

■ Section 87B of the Trade Practices Act

■ Hold the phone

■ Refunds

■ Recycling claims for used consumer 
plastic packaging

■ Merger Guidelines

■ National Electricity Market Code of 
Conduct

■ Application for authorisation of the 
National Electricity Code

■ Submission to the Cross-Media Review

■ Draft Distance Selling Code of Practice

■ Media releases
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