
Legal notes
This new section comments on some of the 
Commission's recent cases, and on private 
actions taken under the Trade Practices Act.

The Vales Wine Company 
Pty Ltd
Full Federal Court
Foster, von Doussa and Sundberg JJ
19 December 1996

On 10 May 1996 Justice O ’Loughlin of the 
Federal Court convicted The Vales Wine 
Company Pty Ltd of four charges relating to the 
sales of bulk wines to a number of Australian 
wineries in 1991 to 1992. The sales involved 
volumes of wine of between 30 000 litres and 
198 000 litres.

The Court found that representations were 
made to various wineries that the wines were 
varietal wines such as shiraz and cabernet 
sauvignon when in fact they were blends.

Justice O ’Loughlin said ‘the evidence from 
members of the wine industry made it clear that 
the offending [conduct] could not be detected by 
the human senses or by technology. In matters 
of blends and components, one is wholly 
dependent upon the integrity of the winemaker’ .

The Commission proved that the winemakers 
had deliberately falsified records relating to the 
wine’s contents.

On 19 September 1996 The Vales was fined a 
total of $165 000 for falsely representing the 
vintage and description of quantities of bulk 
wine in contravention of s. 53(a) of the Trade 
Practices Act. The former directors of Vales, 
Claude Curtis and Michael Von Berg, were 
each fined $10 000 for aiding and abetting The 
Vales in the misleading and deceptive conduct 
in relation to one of the charges. Justice 
O ’Loughlin also ordered that the company pay 
35 per cent, and the directors pay 10 per cent, 
of the prosecution’s costs.

The former directors appealed the decision in 
November 1996.

On 19 December 1996 the Full Federal Court 
dismissed the appeals. (The directors are 
seeking special leave to appeal to the High 
Court.)

The Full Court decision verified a number of 
matters that should be borne in mind in cases 
under s. 53(a) of the Act.

Section 53(a): factual proof that 
conduct is misleading

During the trial the prosecution submitted that 
in order to prove a breach of s. 53 it had to 
prove only that:

■ a statement was made; and

■ the statement was false.

Thus it did not have to prove exactly what was 
in the wine to show that the statement 
concerning the wine’s contents was false.

As far as it is relevant, s. 53(a) provides that a 
corporation shall not, in trade or commerce, in
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connection with the supply of goods falsely 
represent that goods are of a particular quality, 
grade, composition ...

The Vales represented that the wine sold to 
Orlando was 198 000 litres of 100 per cent 
1991 cabernet sauvignon.

As a result of the state of the company records 
it became apparent that the prosecution could 
not definitively prove what the wine sold 
actually was, but it could prove that it was not 
100 per cent 1991 cabernet sauvignon. It was 
at least 10 per cent 1992 cabernet sauvignon 
with other red and white wines blended in.

The respondents argued that the prosecution 
had to show exactly what the wine sold was by 
identifying accurately the description of each 
wine that constituted the blend.

The Full Court agreed with the prosecution. 
When looking to prove that a representation 
that product ‘X ’ is false, all that has to be 
proved for a breach of s. 53(a) is that the 
product is ‘not X ’ . It is not necessary to prove 
that the statement is misleading because ‘X ’ is 
in fact ‘Y ’ .

Mental element for aiding and 
abetting an offence under s. 53(a)

The Full Federal Court confirmed the position 
that, in regard to proving that a party has aided 
and abetted a breach of s. 53(a), knowledge of 
the falsity of the representation is an element of 
the offence under s. 79.

While it is not necessary to prove that the 
company had knowledge or intent of conduct 
that led to a breach of s. 53(a), it must be 
proved that an accessory to the breach had 
knowledge or intent in relation to the falsity of 
the statements made in breach of s. 53(a).

In relation to the charge against The Vales’ 
former directors of aiding and abetting in the 
breach of s. 53(a), the trial judge found that the 
directors knew that the representations were 
false. It was found that the former directors 
had effectively engaged in a conspiracy to sell 
the wine as a pure varietal when in fact it was 
not.

The Full Court confirmed the position that 
knowledge or intent is required to be proved 
before a person may be convicted under s. 19 
of being an accessory to a crime which itself 
may not require any knowledge or intent.

Knowledge of the ‘victim’ of the 
misleading conduct

In relation to the circumstances leading to the 
‘Orlando Wyndham transaction’ the 
respondents submitted that, because Orlando 
knew at the time of the purchase of the wine 
that the wine was not 100 per cent 1991 
cabernet sauvignon, The Vales could not be 
convicted of a breach of s. 53(a). Hence The 
Vales’ directors could not be convicted of aiding 
and abetting the offence.

The evidence concerning Orlando’s knowledge 
was that, at the time of the transaction,
Orlando received a declaration that the wine 
was mostly 1991 cabernet sauvignon but with 
small amounts of other wines blended in. (This 
declaration was false in any event.)

On receipt of this declaration, Orlando 
contacted The Vales and indicated that it 
believed that it was purchasing 100 per cent 
cabernet sauvignon. The Vales’ winemaker, 
after consultation with a director of The Vales, 
sent a second declaration to Orlando showing 
that the consignment was 100 per cent 1991 
cabernet sauvignon.

The Full Court said that:

In statutory and common law contexts where 
inducement forms part of a misrepresentation 
type of offence or cause of action, the 
representee’s knowledge that the representation 
is false will preclude a finding that he was 
induced by it to enter into a transaction or take 
a particular course. But inducement is not an 
element of s. 53(a). A contravention occurs if 
a person makes a representation that is false 
(emphasis added).

Summary

In summary, the lessons to be learned from this 
judgment are as follows.

■ To prove that a statement regarding the 
composition of a product is false, it is not 
necessary to prove what the actual
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composition of the product is; it just has to 
be proved what it is not.

■ To prove that a person has aided and 
abetted a corporation in a breach of
s. 53(a), it is necessary to prove that that 
person knew that the statements made 
concerning the product were false.

■ A  breach of s. 53(a) will occur even when 
the person receiving the false 
representation may know that the 
representation is false.

■ Representations about products should be 
truthful and accurate.

Ian Phillips, Senior Project Officer, Adelaide 
Office

NW Frozen Foods Pty Ltd 
v ACCC

Full Federal Court 
Burchett, Carr and Kiefel JJ 
20 December 1996

Where penalty proceedings are settled by 
agreement, the Commission may negotiate a 
penalty with the party involved. The 
Commission and the party can then jointly 
submit the agreed penalty to the Court for 
approval. The above decision fully endorses 
this practice, outlines factors influencing the 
amount of a penalty and describes the Court’s 
approach to accepting an agreed penalty.

Case history

This decision is a successful appeal against 
certain aspects of the judgment of the Federal 
Court (Heerey J) in ACCC v N W  Frozen Foods 
Pty Ltd & Ors (1996) ATPR 3141-515 (in 
broad terms counsel for the Commission 
supported the arguments advanced by NW 
Frozen Foods in this appeal). Heerey J rejected 
the jointly recommended penalty of $900 000 
and substituted one of $1.2m. This resulted 
principally from a comparison of the 
seriousness of the matter before the Court with 
the seriousness of a different matter in an 
earlier decision.

In the Full Federal Court’s view, the comparison 
overlooked significant differences between the 
two cases, and therefore the Federal Court had 
erred in its basis for rejecting the penalty. Such 
a direct comparison of specific cases in terms of 
penalty will rarely be useful. The judgment of 
Heerey J was the first instance in which the 
Court rejected a jointly recommended penalty; 
the Full Federal Court found a $900 000 
penalty to have been appropriate.

Endorsement

The Court appears to perceive 
recommendation of penalties and settlement of 
matters as integral to efficient and effective 
regulation. Avoidance of complex litigation is 
an important public benefit and permits the 
Court and the Commission to redeploy 
resources. Negotiation of matters may also 
lead to direct measures to improve the market. 
The Court stated, These beneficial 
consequences would be jeopardised if 
corporations were to conclude that proper 
settlements were clouded by unpredictable risks’ .

The Court acknowledged the expertise of the 
Commission in assessing the economic impact 
of offending conduct, and in determining the 
level of penalty needed to deter anti-competitive 
behaviour in a given market. While reserving 
ultimate judgment for itself, the Court referred 
to the Commission’s views on these matters as 
being ‘persuasive’ and of great assistance.

Factors bearing on penalty

This decision usefully reviews the factors or 
considerations relevant to appropriate penalty. 
Several of these are of course referred to in 
s. 76 of the Act; a number of others arise from 
earlier Court decisions. Major considerations 
for the Full Federal Court here appear to be the 
need for deterrence, the significance of 
cooperation, and the impact of compliance 
programs.

The Court discusses deterrence as a principal 
objective of a penalty, which is met if the 
penalty is large enough to send a strong 
message to the business community about 
unacceptable commercial conduct. However, a 
penalty in excess of this necessary level may be 
characterised as oppressive.
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The principle that cooperation should result in 
special consideration’ is strongly affirmed by 

the Court. In its view, the consideration given 
should not be diminished by reference to the 
respondent’s own savings, for example in legal 
costs, which result.

Where companies respond to breaches with 
effective compliance programs, this can, in the 
Court’s view have a large impact on the level of 
penalty. The Court sees such a program as 
possibly achieving much of the objective of 
improving market conduct, and therefore as 
potentially ‘a most important matter to take 
into account on penalty’ . Against such possible 
reduction, however, must be balanced the 
abiding need for deterrence.

The Court’s approach

In the Court’s view, a judge has a relatively 
limited task in determining whether to accept 
an agreed penalty. The task is not one of 
determining what the preferred penalty should 
be. Rather, it is to determine whether the 
agreed penalty ‘ is one within the permissible 
range in all of the circumstances’ . It appears 
that the Court would intervene only in an 
exceptional case or in the absence of some 
proper basis for the figure put forward.

Timothy Moe, Assistant Director, Compliance 
Education Unit

Private action

Transpacific Standardbred Agency Pty 
Ltd v Westbay Seafoods (Aust) Pty Ltd

Full Federal Court
Burchett, Whitlam and Sundberg JJ
6 June 1996

At trial, a claim was upheld against Westbay 
Seafoods Pty Ltd under s. 52 of Part V of the 
Trade Practices Act for misleading or deceptive 
conduct, but an associated claim against a 
director of the company brought under s. 75B 
was dismissed. An appeal was lodged by 
Transpacific Standardbred Agency Pty Ltd 
against the trial judge’s refusal to impose 
liability upon the director.

The question raised in the appeal was whether 
Transpacific was entitled, in addition to 
judgment against Westbay under s. 52, to 
judgment against Mr Lonie personally under 
s. 75B on the basis that Mr Lonie was a party 
to Westbay’s contravention of the Act. Section 
75B(1) of Part VI of the Act provides:

A reference in this Part to a person involved in a
contravention of a provision of Part IV, IVA or
V shall be read as a reference to a person who:

(a) has aided, abetted, counselled or procured 
the contravention;

(b) has induced, whether by threats or promises 
or otherwise, the contravention;

(c) has been in any way, directly or indirectly, 
knowingly concerned in, or party to, the 
contravention; or

(d) has conspired with others to effect the 
contravention.

The issue for consideration by the Full Court 
was the nature of the knowledge required for 
the purposes of this section.

Background

Transpacific purchased a fishing trawler from 
Westbay. The vessel was furnished with a 
permit under s. 8 of the Commercial Vessels 
Act 1979 (NSW) which required that the vessel 
be used ‘in accordance with the authority 
conferred by the permit’ . In this case, the 
authority imposed ‘adherence to the conditions 
of loading in the approved stability book’ .

A  stability book is known by seafarers to be a 
document which sets out a vessel’s loading 
conditions. No such book existed in respect of 
this vessel. Months before the sale of the 
vessel, the Maritime Services Board of New 
South Wales, the responsible authority, had 
notified Westbay that the vessel required a 
‘stability submission’ on which basis the Board 
could issue a stability book. The submission 
was to have been formulated after a stability 
test had been carried out on the vessel.

A  week after the contract was signed and 
before its completion, the Board issued a notice 
which prevented the ordinary use of the vessel’s 
bait or fish stowage tanks until the stability 
submission was clarified. Following the notice,
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Mr Lonie, a director of Westbay, and Mr Ewen, 
representing Transpacific, arranged for a 
stability test to be carried out. A  conversation 
took place between the men regarding the 
gaining of approval for use of the vessel without 
the restriction on the use of the stowage tanks.

Trial judge's decision

The trial judge held that the agreement had 
been entered into on the understanding that the 
vessel could lawfully store its catch and bait 
loose in the stowage tanks. The trial judge 
further held that, in the conversation between 
Mr Lonie and Mr Ewen, Mr Lonie had 
promised, in consideration of completion of the 
sale, that Westbay would do whatever was 
necessary to procure approval of the use of the 
vessel. Furthermore, this promise implied a 
representation that Westbay intended to 
perform the promise and a representation that 
it had the ability to perform the promise. No 
evidence had been adduced by Westbay that it 
had reasonable ground for making either 
representation and therefore each 
representation was held to have been 
misleading.

The trial judge rejected the claim for judgment 
against the director personally because, on the 
evidence, he was not persuaded that on the 
date of the conversation Mr Lonie believed that 
the directors of Westbay (of which he was one) 
did not intend that Westbay should perform the 
promise. Furthermore, he was not persuaded 
by the evidence that Mr Lonie believed that 
Westbay did not have the ability to perform the 
promise, nor was he persuaded that on that day 
Mr Lonie believed that Westbay did not have 
reasonable grounds for representing that it 
would do what was necessary to procure the 
specified approval.

On appeal

Counsel for Transpacific argued that Mr Lonie 
must have appreciated his own lack of authority 
to promise that Westbay would perform the 
work in question and must have appreciated 
that the company, not having authorised him to 
make that promise, did not intend to carry it 
out. Fie was a director of the company, the 
fishing manager and manager of the day-to-day 
operations. He negotiated the sale of the

vessel, but obtained the authority of Westbay’s 
board of directors before concluding it.

In a joint judgment of Burchett, Whitlam and 
Sundberg JJ, the Full Court held that if the 
conclusions of fact as to Mr Lome’s beliefs were 
open to the trial judge, then he was justified in 
rejecting the appellant’s claim against Mr Lonie 
because

... it is settled upon the authorities that nothing 
less than actual knowledge of the essential facts 
constituting a contravention of s52 will suffice 
for a finding of liability against a person alleged 
to have been involved in a contravention within 
the meaning of section 75B.

Their Honours referred to the case of 
Richardson & Wrench (Holdings) Pty Ltd u 
Lignon No 1 74 Pty Ltd (1994) 123 ALR 681 
at 692-695 at which the authorities are fully 
discussed and also to the Full Court’s 
acceptance in an earlier case (though in a 
different context) that ‘reckless indifference’ and 
‘wilful blindness’ are not synonymous with 
‘intention’ or ‘knowledge’ (Allstate Life 
Insurance Company u Australia and New 
Zealand Banking Group Ltd (1995) 58 FCR 
26 at 37).

The Full Court held that, had the trial judge 
found the necessary knowledge and intentional 
participation in Westbay’s misleading conduct, 
the claim against Mr Lonie might have been 
established. However, his state of knowledge 
was a question of fact upon which oral evidence 
was given at trial and the trial judge was unable 
to make a finding of knowledge against him.

In response to Counsel’s argument that 
Mr Lonie by virtue of his position must have 
appreciated his lack of authority, the Full Court 
held that it did not follow logically that a person 
who enters into an engagement as an agent for 
another, when his authority does not extend 
that far, must be conscious of his lack of 
authority. Their Honours pointed out that in 
this case Mr Lonie was not cross-examined as 
to his understanding, when the promise was 
made, on the question of his authority to say 
what he said. If the case against him was to be 
established, then cross-examination on that 
subject was necessary.

The appeal was dismissed.

Michael Gauciy Lawyer, Legal Unit
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