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Regulation of airports — 
role of the ACCC

The following is an 
edited version of a 
speech given by 
Professor Allan Fels, 
ACCC Chairman, on 
30 June 1997. It 
outlines the 
Commission's new 
responsibilities in 
relation to airports.

Recently the Commonwealth Government 
granted long-term leases for Melbourne, Perth 
and Brisbane airports to successful bidders. It 
intends to grant leases on a further 15 airports 
by mid 1998, and to privatise Kingsford Smith 
and Sydney’s other FAC airports at a later date.

The Government has put in place arrangements 
for the economic regulation of the leased 
airports and has given the Commission primary 
responsibility for implementing them. This 
paper outlines the Commission’s role and 
approach in the regulation of airports.

Privatisation of airports

The Commonwealth Government’s longer term 
objective is to privatise all Commonwealth 
owned civil aviation airports. Operated by the 
Federal Airports Corporation (FAC), these 
airports currently account for all but one of 
Australia’s major airports (Cairns Airport).

These airports play a major role in Australia’s 
transport industry. In the financial year 
1995-96 they:

■ handled some 60 million passengers;

■ generated $580 million in revenue; and

■ accounted for around 5 per cent of total 
aviation industry turnover.

From the perspective of airlines and air 
travellers the airports are important both in 
terms of airfare prices and service standards. 
The aeronautical and property charges levied by 
the FAC cost airlines around $300 million. 
Aeronautical charges alone add around $10 to 
the cost of each domestic return ticket. On the 
quality side, airport operations affect almost all 
aspects of air travel including safety, flight 
delays and reliability and, of course, the quality 
of terminal facilities and passenger and freight 
processing.

At the moment, Australian air travellers seem to 
be well served on both counts. The Bureau of 
Industry Economics in its assessment of the 
performance of the Australian aviation industry 
found that by world standards Australian 
landing charges are low and airport quality is 
reasonable.1 A  recent survey by the 
International Air Travellers Association (IATA) 
seems to confirm this. IATA asked air travellers 
about their views on airport quality and found 
that the Australian airports included in the 
survey performed well, with Melbourne airport 
ranked third best in the world.1 2

1 Bureau of Industry Economics, International Performance Indicators Aviation, Research Report 59, 
AGPS, Canberra, 1994.

2 International Air Travellers Association, IATA Airport Monitor, London, 1996.
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N e w  regu latory  arran gem en ts

The regulatory regime to apply to privatised 
airports comprises a package of measures under 
the Airports Act, the Trade Practices Act and 
the Prices Surveillance Act. The main measures 
are a price cap on aeronautical services and 
access arrangements. The package also 
includes a number of complementary measures 
including formal monitoring, quality of service 
monitoring and a review of regulatory 
arrangements.

The Airports Act sets out a number of 
objectives for the new regulatory regime. They 
relate to efficiency and the interests of airport 
users. The main objectives are:

■ to promote the sound development of civil 
aviation in Australia;

■ to promote the efficient and economic 
development and operation of airports;

■ to promote the interests of airport users 
and the general community; and

■ to facilitate the comparison of airport 
performance in a transparent manner.

W h y  regu late  airports?

It is widely accepted that vigorous and effective 
competition normally provides the best means 
of promoting economic efficiency, a 
competitive economy and the welfare of 
consumers.

Competition is a process which centres on the 
active efforts of firms to keep ahead by reducing 
costs, developing new products and enhancing 
the quality of their services. It is a process 
which forces businesses to offer ‘more for less’ 
by improving quality and/or lowering prices. At 
a broader level, competition also helps to 
ensure that the community’s scarce resources

are used in the most valuable way now and 
through time.

In some markets, however, competition may 
not be possible. Typically this is the case with 
airports. Airports generally face limited direct 
competition in the provision of aeronautical 
services because of limited substitutability 
between airports and because of high barriers 
to entry. For this reason economic regulation 
of airports is seen as an important part of the 
privatisation process. The major role played by 
airports in Australia’s transport industry makes 
economic regulation particularly important.

Economic regulation is not new to airports nor 
the airport privatisation process. Governments 
have recognised the potential for market failure 
in the provision of airport services for some 
time. Historically, governments have addressed 
the problem through government ownership. 
More recently, with corporatisation of 
Commonwealth airports, the Commonwealth 
Government addressed the issue by declaring 
the Federal Airport Corporation’s (FAC) 
aeronautical charges3 and the Civil Aviation 
Authority’s changes4 for formal surveillance. 
Surveillance involves the Commission vetting 
proposed price increases of declared 
organisations. The Commission, and before it 
the Prices Surveillance Authority, have 
administered surveillance of airport charges 
since 1991. The arrangements will continue to 
apply to Airservices Australia and to the 
remaining FAC airports.

Im plications fo r  a irport operato rs  and  
a irpo rt users

Before discussing the Commission’s specific 
responsibilities I would like to first make some 
general observations about the new regulatory 
arrangements and what they mean for the new 
airport operators and for airport users.

3 Aeronautical charges covered by the declaration include:
- charges for landing and parking of aircraft;
- charges relating to embarkation and disembarkation of aircraft passengers; and
- charges relating to handling of cargo.
However, charges made under a contract, lease or licence are not covered by the declaration (for example, 
domestic terminal leases).

4 This covers charges levied for terminal navigation, safety and firefighting and enroute navigation.
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■ The package of regulatory measures is 
reasonably comprehensive. It is more 
comprehensive than the arrangements that 
currently apply to the FAC. It is also more 
comprehensive than the regulatory 
arrangements that apply to privatised 
airports in the UK.

■ An important element of the new measures 
is the price cap. It ensures significant 
reductions in aeronautical charges over the 
next five years —  20 per cent or more at 
Melbourne, Brisbane and Perth airports.

■ Access arrangements under Part IIIA of the 
Trade Practices Act will be central to the 
regulatory arrangements to apply to the 
privatised airports. The arrangements 
should ensure access to airport services on 
reasonable terms and conditions. They are 
based on commercial negotiation between 
the parties about terms and conditions of 
access in the first instance, supported by a 
requirement for arbitration of disputes if the 
negotiations fail. The Trade Practices Act 
provides for the Commission to arbitrate 
disputes if necessary. Arbitration involves 
the Commission determining access 
arrangements and terms and conditions of 
access.

■ The regulatory arrangements include a 
number of measures directed to ensuring 
that airports operate in a transparent 
manner and are accountable to users. The 
arrangements require the Commission to 
monitor the conduct of airport operators 
and give the Commission extensive 
information collection powers to assist it in 
this role. The Commission will collect 
detailed financial accounts and will monitor 
certain prices and costs as well as airport 
quality. The Commission will report on all 
of these on a regular basis. If the 
Commission has concerns about the airport 
operator’s conduct it will highlight these 
concerns as part of the reporting process.

■ The Commission will review the price cap 
and the other prices oversight 
arrangements. The Government has stated 
that a key objective of the review is to 
ensure that the aviation industry retains 
appropriate protection. One of the main

considerations for the Commission in 
conducting the review will be airport 
operator conduct. The Commission will 
take a firm line on inappropriate conduct.
If operators have a track record of abusing 
their market power the Commission is likely 
to recommend more stringent regulatory 
arrangements.

O verv iew  o f the regu latory  
arrangem ents

Let me now turn to the Commission’s new 
regulatory responsibilities.

In many respects the airport regulatory 
arrangements mirror those that apply in other 
industries. For example, the price cap is similar 
to that applied to a range of services provided 
by Telstra. The access arrangements are based 
on general provisions of the Trade Practices 
Act which form the basis for the regulatory 
arrangements to apply to the gas, electricity 
and telecommunications industries.

The regulatory regime came into effect at 
Melbourne, Perth and Brisbane Airports on 
2 July 1997. Similar arrangements will apply 
to many of the ‘phase two’ airports once the 
leases to those airports have been granted.

Access arrangements

Airport services which are provided by 
significant facilities at an airport and which 
cannot be economically duplicated are covered 
by Part IIIA of the Trade Practices Act. These 
services are automatically declared under the 
Airports Act 12 months after commencement 
of the lease unless an access undertaking has 
been accepted by the Commission.

Declaration gives airport and potential airport 
users the right to negotiate terms and 
conditions of access with the airport operator in 
the first instance and, if the negotiations prove 
unsuccessful, the opportunity to have the 
Commission arbitrate the access dispute.

As an alternative to this process, airport 
operators can give access undertakings to the 
Commission specifying the terms on which 
airport services will be made available to airlines 
and other users of airport services.
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The access arrangements are an important 
element in the Government’s competition 
reform program. They have general 
application, covering a range of infrastructure 
industries such as electricity, gas and 
telecommunications as well as airports.

The rationale for the access arrangements is 
explained in the second reading speech 
accompanying the Competition Policy Reform 
Bill 1995:

The notion underlying the regime is that access 
to certain facilities with natural monopoly 
characteristics, such as electricity grids or gas 
pipelines, is needed to encourage competition in 
related markets, such as electricity generation or 
gas production, (p. 7)

The access regime recognises that owners of 
such facilities may be in a position to use their 
monopoly position to charge higher prices and 
derive monopoly profits at the expense of 
consumers and economic efficiency. Where 
they are vertically integrated into competitive 
upstream or downstream markets, owners of 
bottleneck facilities may also have additional 
incentives to restrict competitor access to the 
facilities’ services in those markets or to offer 
terms and conditions of access which 
discriminate against them.

At the same time the access arrangements 
recognise that it may not be possible or even 
desirable for competition to eliminate this 
monopoly power. Typically, the reason that 
these facilities have ‘bottleneck’ power is that, 
because of economies of scale and scope, it is 
more efficient for the service to be provided by 
one supplier.

Some airport services have already been 
declared. On advice of the National 
Competition Council (NCC), the Treasurer 
recently declared a range of freight services at 
Melbourne and Sydney Airports (though the 
FAC has appealed the decision in relation to 
Sydney). The declaration covers certain airport 
services needed to load and unload international 
aircraft. It mainly covers space needed at the 
airport to store loading equipment and access 
to the tarmac to carry out loading and 
unloading and to transfer the freight to and 
from trucks.

The declaration provides some useful pointers 
to what services are declarable. In publishing 
the reasons for its decision to recommend 
declaration the NCC made the following points:

■ There is limited scope for competition from 
other airports in the provision of freight 
services. While airports such as Essendon, 
Avalon and Parkes can provide some 
freight services, the NCC did not consider 
them effective alternatives to Melbourne 
and Sydney because they do not have large 
scale passenger terminal operations. 
Passenger facilities are important because 
most air freight is transported on passenger 
aircraft.

■ The scope for off airport provision of 
services is an important factor in assessing 
the existing and potential competition in 
freight services. Vehicle access to airside, 
for example, cannot be carried out off-site. 
This need not be the case for all services. 
For example, the NCC did not recommend 
declaration of freight terminal facilities on 
the basis that these services could viably be 
carried out at sites located off the airport.

■ Freight services cannot be considered in 
isolation. Instead they must be seen as part 
of a ‘bundle’ of services necessary to attract 
passengers and freight.

Aside from freight, examples of possible access 
issues include vehicle access to airside (for 
which there are currently no charges) and 
access to terminal gates, lounges etc. or space 
to build such facilities.

In arbitrating disputes and in accepting access 
undertakings, the Commission must assess the 
terms and conditions on which access is 
provided by an airport against specific criteria 
set out in the Trade Practices Act. One of the 
criteria is the public interest, which includes the 
public interest in having competitive markets.

Access determinations and undertakings are 
enforceable by the Commission in the Federal 
Court.
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Price cap

The Commission will administer a CPI-X price 
cap on charges for aeronautical services at 
major leased federal airports. The level of X to 
apply at Melbourne is 4.0 per cent, while at 
Brisbane and Perth, X will be 4.5 per cent and 
5.5 per cent respectively. The starting point 
for the price cap will be the charges currently 
levied by the FAC.

Examples of services covered by the price cap 
are:

■ services related to aircraft movement areas 
such as grounds, runways, taxiways, and 
aircraft parking areas; and

■ passenger processing areas such as 
departure lounges, aerobridges, baggage 
handling and reclaim, and road to the 
terminals.

In administering the cap the Commission will 
assess new charges for aeronautical services and 
any restructuring of the basis of existing 
aeronautical charges to ensure that the integrity 
of the price cap is maintained.

Under the arrangements there is scope for 
operators to seek approval for charges for 
necessary new infrastructure investment. The 
Commission must consider a number of criteria 
in assessing such proposals. One of the main 
criteria is whether the investment has the 
support of major airport users.

Prices and quality monitoring and financial 
information reporting requirements

The regulatory regime includes a number of 
measures designed to improve transparency 
about the airport operator’s performance and 
assist in the assessment of airport performance. 
These measures will also provide information 
for the Commission’s review of pricing 
oversight arrangements. The specific measures 
are outlined below.

■ Form al m onitoring. Carried out under 
the new s. 27A  provisions of the Prices 
Surveillance Act, formal monitoring is 
legislatively based and allows the 
Commission to collect information on costs,

profits and prices and to report publicly on 
the results of its findings. It covers certain 
airport services which are not covered by 
the price cap but where airport operators 
could be expected to exert significant 
market power. Examples of the types of 
services that may be covered by this 
process include services provided by the 
airport operator in relation to:

■ car parking (public and staff car 
parking);

■ aircraft maintenance sites and buildings;

■ cargo facility sites or buildings;

■ check-in counters; and

■ aircraft refuelling services.

■ Quality of service monitoring. Under 
provisions in the Airports Act the 
Commission will collect information and 
evaluate quality of service against specified 
performance indicators. The Commission 
will be able to report publicly on quality of 
service outcomes.

■ Collection and publication of financial 
accounts. Airport operators are required 
to provide the Commission with detailed 
financial accounts and reports as specified 
in regulations under the Airports Act. The 
Commission can publish the accounts.

Services not covered by the price cap or 
prices monitoring

Some services are not covered by the price cap 
or by prices monitoring. They include:

■ retail shops —  for example, duty free, fast 
food, cafes, newsagents;

■ catering facilities (for preparation of airline 
food);

■ valet parking;

■ VIP lounges; and

■ administration office space.

The rationale for the exclusion of these services 
from the price cap and prices monitoring is that 
the airport operator does not have significant 
market power in their provision. This is
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generally because either there are good 
off-airport substitutes (for example, duty free 
shopping and catering services) or because 
airport users do not need to use the services.
For example, airport users do not need to buy 
newspapers or food at the airport. Similarly 
they do not need to use valet parking —  general 
car parking is available as an alternative.

Review of regulatory arrangements

The price cap and other prices oversight 
arrangements will apply for five years. Towards 
the end of the period the Commission will 
review the arrangements. The review will 
examine the appropriateness of the existing 
arrangements with the objective of ensuring 
that the aviation industry is adequately 
protected.

The Government has made it clear that the 
Commission can recommend stronger forms of 
prices oversight if operators have a consistent 
track record of abusing their market power. An 
important point here is that the Commission 
can make different recommendations for 
different airports —  taking into account the 
different circumstances faced by each airport 
and the different track records of the airport 
operators. In this way the poor track record of 
one operator need not adversely affect other 
operators.

Conclusion

In conclusion, privatisation of airports 
introduces a new operating and regulatory 
environment for airports in Australia.

The Government has given the Commission 
primary responsibility for the economic 
regulation of airports. In doing so it has 
established a regulatory regime that gives the 
Commission a range of tools to assist it in its 
new regulatory role.

For its part the Commission will work to ensure 
that the regime is administered effectively.

Because the regulatory arrangements are new, 
some adjustments may be appropriate in light 
of experience in administering them. For this 
reason the Government has directed the 
Commission to review the regulatory

arrangements in the fifth year of operation of 
the arrangements. As mentioned earlier, one 
of the main considerations for the Commission 
in conducting the review will be airport 
operator conduct. The Commission will take a 
firm line on inappropriate conduct and is likely 
to recommend more stringent regulatory 
arrangements if operators have a track record 
of abusing their market power.

The provisions to promote transparency will be 
important in assisting the Commission to 
conduct the review and more generally in 
promoting public scrutiny and assessment of 
airport performance. The Commission will 
report regularly on airport performance and in 
doing so will highlight concerns that it may 
have.

A ‘Tip Top’ compliance 
lesson

The following article was written by Brian 
Sharpe, LLM, FAICD Dip, Principal of Brian 
Sharpe Pty Limited, and author of Making 
Compliance Work (CCFi 1996). It was 
originally published in the CCH Trade 
Practices Reporter.

In the recent article ‘Due diligence: Your TPA  
system v the Courts’ requirements’
(ATPR 34-000), I set out what is required for 
an effective compliance or due diligence 
system. This article also stated that many 
systems are of doubtful efficacy and probably 
would not meet the courts’ established 
requirements.

In an address to the inaugural conference of the 
Association for Compliance Professionals in 
Australia (ACPA) in Sydney on 29 May 1997,
1 went further and put the view that many 
existing systems neither work in the real world 
nor meet the courts’ criteria.

Effect of Tip Top case

These views may seem provocative, but the 
reason for them is illustrated by the recent 
decision in ACCC v Australian Safeway Stores
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