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generally because either there are good 
off-airport substitutes (for example, duty free 
shopping and catering services) or because 
airport users do not need to use the services.
For example, airport users do not need to buy 
newspapers or food at the airport. Similarly 
they do not need to use valet parking —  general 
car parking is available as an alternative.

Review of regulatory arrangements

The price cap and other prices oversight 
arrangements will apply for five years. Towards 
the end of the period the Commission will 
review the arrangements. The review will 
examine the appropriateness of the existing 
arrangements with the objective of ensuring 
that the aviation industry is adequately 
protected.

The Government has made it clear that the 
Commission can recommend stronger forms of 
prices oversight if operators have a consistent 
track record of abusing their market power. An 
important point here is that the Commission 
can make different recommendations for 
different airports —  taking into account the 
different circumstances faced by each airport 
and the different track records of the airport 
operators. In this way the poor track record of 
one operator need not adversely affect other 
operators.

Conclusion

In conclusion, privatisation of airports 
introduces a new operating and regulatory 
environment for airports in Australia.

The Government has given the Commission 
primary responsibility for the economic 
regulation of airports. In doing so it has 
established a regulatory regime that gives the 
Commission a range of tools to assist it in its 
new regulatory role.

For its part the Commission will work to ensure 
that the regime is administered effectively.

Because the regulatory arrangements are new, 
some adjustments may be appropriate in light 
of experience in administering them. For this 
reason the Government has directed the 
Commission to review the regulatory

arrangements in the fifth year of operation of 
the arrangements. As mentioned earlier, one 
of the main considerations for the Commission 
in conducting the review will be airport 
operator conduct. The Commission will take a 
firm line on inappropriate conduct and is likely 
to recommend more stringent regulatory 
arrangements if operators have a track record 
of abusing their market power.

The provisions to promote transparency will be 
important in assisting the Commission to 
conduct the review and more generally in 
promoting public scrutiny and assessment of 
airport performance. The Commission will 
report regularly on airport performance and in 
doing so will highlight concerns that it may 
have.

A ‘Tip Top’ compliance 
lesson

The following article was written by Brian 
Sharpe, LLM, FAICD Dip, Principal of Brian 
Sharpe Pty Limited, and author of Making 
Compliance Work (CCFi 1996). It was 
originally published in the CCH Trade 
Practices Reporter.

In the recent article ‘Due diligence: Your TPA  
system v the Courts’ requirements’
(ATPR 34-000), I set out what is required for 
an effective compliance or due diligence 
system. This article also stated that many 
systems are of doubtful efficacy and probably 
would not meet the courts’ established 
requirements.

In an address to the inaugural conference of the 
Association for Compliance Professionals in 
Australia (ACPA) in Sydney on 29 May 1997,
1 went further and put the view that many 
existing systems neither work in the real world 
nor meet the courts’ criteria.

Effect of Tip Top case

These views may seem provocative, but the 
reason for them is illustrated by the recent 
decision in ACCC v Australian Safeway Stores
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Pty Ltd & ors (the T ip  Top case’).5 The 
Court described the defendant’s compliance 
system in some detail, but the important fact 
was that it was totally ineffective when it 
actually came to preventing breaches of the law. 
Moreover, the breaches included repeated 
resale price maintenance, one of the more 
obvious Trade Practices Act offences.

Tip Top stated that it had a good culture of 
compliance and a compliance system. The 
system seems to have consisted mainly of a 
legal manual plus seminars and tuition by legal 
advisers. The Court seemed to give few marks 
for this, because the system did not work.

The lesson

It needs to be recognised that this type of 
‘system’ can almost be guaranteed to fail in the 
real world! Frequently it achieves nothing!

Until this is accepted and new, improved ways 
are used, clients will continue to be left 
unprotected by systems that are legalistic, 
auditing or actuarial exercises, rather than 
effective management systems.

There are two aspects to the successful system, 
the legal and the management, and both inputs 
are needed (see the earlier article mentioned 
above). Management is at least as capable of 
realising this as advisers. Yet these systems are 
still often devised by advisers who do not 
understand corporate management, which is 
very different to management of professional 
partnerships.

The problem

When these systems fail, there is an immediate 
tendency to blame ‘feral’ officers who (allegedly) 
do not want to comply, to wave the big stick, 
and to inundate people with yet more education 
on legal detail. As Rosalind Russell, AM P’s 
National Training Manager, pointed out at the 
ACPA conference, the real problems are

frequently quite different and require more 
sophisticated solutions. Inability to understand 
or apply the law, coupled with lack of real 
commitment, is the most common problem.

The troubles with the systems usually produced 
are:

■ Information overload on legal detail.
Many professionals seem unable to present 
things at the simplified level, which is likely 
to produce results. This is a fundamental 
mistake! The writer has seen many TPA  
manuals, but very few that are likely to be 
read, understood or remembered!

■ Lack of procedures. Non-lawyers cannot 
be expected to apply the law any more than 
lawyers can design a railway bridge after 
two hours of lectures on engineering. You 
have to tell people what to do (or not do), 
in simple clear directives, so as to control 
their actions. If they do the right thing, you 
will have compliance whether they 
understand the law or not (and often they 
will not).

■ Responsibility. You cannot give primary 
responsibility for complying to anyone 
outside the operating divisions. Whether 
the company complies depends on what 
operating people do, and Head Office 
compliance staff do not have the necessary 
day-to-day contact to do this. Compliance 
has to be a management responsibility.

■ Training and supervision. Management 
training on the procedures and how they 
affect ‘your job’ plus good management 
supervision are essential. You may even 
need to go further to get the message 
through, through means that utilise 
psychology to get people to change the 
way they are used to acting. These are not 
legal or auditing skills!

■ Other things. There are many other issues 
and tools. Commitment may not have 
been reinforced, or perhaps there is

5 Editor’s note: See also A C C C  Journal 9, p. 25, and ‘Legal notes’ chapter this Journal for more discussion 
of the Tip Top case.
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excessive pressure for performance from 
the top. The remuneration system may 
encourage non-compliance. These are 
common problems. You also need to use a 
wide range of the tools of compliance to 
make a system work. Practical workshops 
are very useful, but be sure that they are 
real world and not just invented by outside 
advisers. The big things to admit are: (1) 
no one means will do it, (2) management 
skills are essential, and (3) there is no easy 
way.

Conclusion — what may have gone 
wrong

It is likely that in the Tip Top matter the penny 
just did not drop that there was price fixing, 
because management was used to regarding 
Safeways as a customer, not as a competitor. 
The same probably happened with the resale 
price maintenance, because the focus was on 
keeping the big customer happy. This kind of 
problem emphasises that training must be more 
practical, must go further than usual, and be 
reinforced frequently if it is to be successful. 
People also need to be coached in how to 
handle difficult commercial situations and to 
think through consequences in advance of 
acting.

I am not saying that lawyers and auditors have 
no place in compliance or due diligence. 
However, the time has come to admit that 
those with management skills and an 
understanding of what will really work in the 
real world are also essential —  often more so. 
The system that is not understood and 
approved by operating management is doomed 
to failure. Don’t just try to impose on 
operations a system designed in Head Office or 
by outside advisers. These lessons also apply to 
all other due diligence and compliance systems.

Everyone has doubtless been doing their best to 
produce good systems. But to refuse to admit 
when other skills are needed is just a sign of 
weakness. Everyone would agree that clients 
cannot be allowed to suffer because of this. 6

Economics of negotiated 
penalties

The following article was presented by John 
Kench, Partner, Blake Dawson Waldron, to 
the Trade Practices Workshop held by the 
Law Council of Australia at Glenelg, South 
Australia, in July 1997.

Groucho:’Gentlemen, Chicolini here may talk 
like an idiot and look like an idiot, but don’t let 
that fool you. He really is an idiot. I implore 
you, send him back to his father and brothers 
who are waiting for him with open arms in the 
penitentiary. I suggest we give him ten years in 
Leavenworth or eleven years in Twelveworth.’

Chico:’I tell you what I’ll do. I’ll take five and 
ten in Woolworth.’

Introduction

The reasons why the ACCC and respondents 
enter into consent orders in individual Part IV 
cases, especially per se cases, are usually 
obvious and compelling. For the Commission, 
and the respondents, consent orders speed up 
the process, bring certainty and finality and 
produce penalty outcomes which are within a 
range the court might have been expected to 
order otherwise. The Commission economises 
on enforcement and compliance resources, 
enabling it to do more enforcement work by 
repeating the cycle and by taking on harder 
cases. Over the first 20 years of the Trade 
Practices Act 1974 there were 19 price fixing 
court cases. In the past two years there have 
been more than that number resolved in and 
out of court. For respondents, settlement puts 
an end to business disruption and enables them 
to commence living down adverse publicity.

There are many considerations which lead to 
compromise and settlement. For example, in 
large cases, where many contraventions are 
alleged to have taken place over many years, 
there may be no real purpose served (in penalty 
terms) in going further than an agreed core 
case. The cost and effort in litigating all events

6 Groucho and Chico Marx in ‘Duck Soup’. Any resemblance to any enforcement official, or miscreant, is 
purely coincidental.
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