
Forum

excessive pressure for performance from 
the top. The remuneration system may 
encourage non-compliance. These are 
common problems. You also need to use a 
wide range of the tools of compliance to 
make a system work. Practical workshops 
are very useful, but be sure that they are 
real world and not just invented by outside 
advisers. The big things to admit are: (1) 
no one means will do it, (2) management 
skills are essential, and (3) there is no easy 
way.

Conclusion — what may have gone 
wrong

It is likely that in the Tip Top matter the penny 
just did not drop that there was price fixing, 
because management was used to regarding 
Safeways as a customer, not as a competitor. 
The same probably happened with the resale 
price maintenance, because the focus was on 
keeping the big customer happy. This kind of 
problem emphasises that training must be more 
practical, must go further than usual, and be 
reinforced frequently if it is to be successful. 
People also need to be coached in how to 
handle difficult commercial situations and to 
think through consequences in advance of 
acting.

I am not saying that lawyers and auditors have 
no place in compliance or due diligence. 
However, the time has come to admit that 
those with management skills and an 
understanding of what will really work in the 
real world are also essential —  often more so. 
The system that is not understood and 
approved by operating management is doomed 
to failure. Don’t just try to impose on 
operations a system designed in Head Office or 
by outside advisers. These lessons also apply to 
all other due diligence and compliance systems.

Everyone has doubtless been doing their best to 
produce good systems. But to refuse to admit 
when other skills are needed is just a sign of 
weakness. Everyone would agree that clients 
cannot be allowed to suffer because of this. 6

Economics of negotiated 
penalties

The following article was presented by John 
Kench, Partner, Blake Dawson Waldron, to 
the Trade Practices Workshop held by the 
Law Council of Australia at Glenelg, South 
Australia, in July 1997.

Groucho:’Gentlemen, Chicolini here may talk 
like an idiot and look like an idiot, but don’t let 
that fool you. He really is an idiot. I implore 
you, send him back to his father and brothers 
who are waiting for him with open arms in the 
penitentiary. I suggest we give him ten years in 
Leavenworth or eleven years in Twelveworth.’

Chico:’I tell you what I’ll do. I’ll take five and 
ten in Woolworth.’

Introduction

The reasons why the ACCC and respondents 
enter into consent orders in individual Part IV 
cases, especially per se cases, are usually 
obvious and compelling. For the Commission, 
and the respondents, consent orders speed up 
the process, bring certainty and finality and 
produce penalty outcomes which are within a 
range the court might have been expected to 
order otherwise. The Commission economises 
on enforcement and compliance resources, 
enabling it to do more enforcement work by 
repeating the cycle and by taking on harder 
cases. Over the first 20 years of the Trade 
Practices Act 1974 there were 19 price fixing 
court cases. In the past two years there have 
been more than that number resolved in and 
out of court. For respondents, settlement puts 
an end to business disruption and enables them 
to commence living down adverse publicity.

There are many considerations which lead to 
compromise and settlement. For example, in 
large cases, where many contraventions are 
alleged to have taken place over many years, 
there may be no real purpose served (in penalty 
terms) in going further than an agreed core 
case. The cost and effort in litigating all events

6 Groucho and Chico Marx in ‘Duck Soup’. Any resemblance to any enforcement official, or miscreant, is 
purely coincidental.
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may not be justified, as any penalty beyond the 
core case may be marginal as a deterrent. The 
court may in any event require the case to be 
limited to core events.

While respondents might be expected to 
disagree with the Commission’s initial or final 
assessment in penalty negotiations about the 
amount to be paid to achieve settlement, all of 
the surrounding considerations usually lead to 
agreement. Part of the problem has been that 
up until mid-1994 when negotiating penalties 
began in earnest, the decided cases did not 
(could not) provide any meaningful guidance as 
to the penalty which might be awarded in other 
cases. While the general principles were well 
understood, there was no way of assessing what 
the penalty amount should be in a given case. 
The substantial increases to penalty levels in 
January 1993 (from $250 000 to $10 million 
for corporations, and from $50 000 to 
$500 000 for individuals) made it difficult to 
‘transfer’ amounts from older decided cases to 
the new regime.

Since August 1994 and up until the first 
instance decision in NW  Frozen Foods, August 
1996 (1996) ATPR 41-515, and since the NW  
Frozen Foods appeal decision, December 1996 
(1997) ATPR 41-546 until the decision in 
George Weston Foods (May 1997), the Federal 
Court has supported the negotiated penalty 
process. This has been done by approving 
agreed penalties as being within a range the 
court would have ordered if it had had to decide 
the matter independently of agreement by the 
parties.

Cases and decisions have come relatively thick 
and fast over the past two years and built upon 
the precedent of court acceptance of agreed 
amounts. The appeal court in N W  Frozen 
Foods re-established the strength of the 
precedent; the implication from the initial 
decision being the Commission had misjudged 
the appropriate penalty on the low side —  the 
Commission and the first respondent submitted

to the court an agreed penalty of $900 000 but 
the court decided it should be $1.2 million 
($1.5 million minus $300 000 for early 
resolution).

The decision in George Weston Foods raises 
the issue of whether the Commission misjudged 
the penalty amount, but this time on the high 
side. The Commission sought a total penalty of 
$2 million, the respondent said $225 000 and 
Mr Justice Goldberg (Counsel for the 
Commission in the 1996 Ampol case —  
penalty $1 million) came down slightly higher 
than half way at $1.25 million. From this 
distance, it is easy to think that the 
respondent’s expectations were far too low 
given recent agreed penalty cases; the penalties 
it was suggesting were more in line with old 
penalty decisions. Whether the correct figure is 
$1.25 million or $2 million is much harder to 
say, but significantly a saving of $750 000 on 
the Commission’s view will have implications 
for future penalty negotiations.

Again, from this distance I wonder whether the 
respondent would have debated the 
Commission’s view of penalty, or taken such an 
extreme bargaining position on penalty so as to 
cause it to be litigated, if the events in question 
had concerned more senior management and 
had touched headquarters in some way in the 
contravening conduct.

Economic issues

Economists may develop frameworks and 
models for determining optimal trade practices 
enforcement policy in Part IV matters, including 
determination of optimal penalties to be sought 
in court, or pursued in settlement negotiations. 
They may also undertake quantitative analysis 
to provide definitive prediction models for 
penalties, or if the information is inadequate, 
‘provide a simple econometric description of 
what judges have done’ , such as the exercise 
undertaken by Round, Siegfried and Baillie.7

7 See ‘Collusive Markets in Australia: An Assessment of their Economic Characteristics and Judicial
Penalties’, Australian Business Law Review, Vol. 24, p. 292 at 302-312, published in August 1996 but 
based only on court determined penalties up to the express freight case in late 1994.
See also ‘Determining the Appropriate Role for Charge Bargaining in Part IV of the Trade Practices Act’ 
by Jeremy Thorpe, 4 (1996) Competition and Law Journal 69.
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Values can be ascribed to all of the variables to 
be taken into account in enforcement policy, so 
that it is designed to identify the use of litigation 
and/or early settlement, to maximise the ‘social 
benefits’ less the expected ‘social costs’ . The 
‘social benefits’ are made up from deterring the 
conduct, having the party or parties abandon 
their plans, or cease their conduct. The ‘social 
costs’ arise from the ‘net harm’ to society of the 
proscribed conduct and the resources applied to 
deal with it.

Part IV conduct will result in some level of net 
harm to society which is positive (negative) if 
the welfare losses from any anti-competitive 
price increase are larger (smaller) than 
efficiencies from the conduct. The ‘resources’ 
applied to deal with the conduct include the 
costs of the party or parties in preparing their 
plans, presenting information voluntarily or 
otherwise to the Commission, Commission 
investigations, preparations for suit, litigation 
processes and hearings, appeals, integrating the 
judgment into precedents, and also the 
deterrence of efficient lawful conduct.

Optimal enforcement policy is therefore aimed 
at minimising the total of the social costs arising 
from the conduct. Per se prohibitions play a 
major part in the process. By deciding that 
horizontal price fixing, vertical minimum price 
fixing, collective boycotts and third line forcing 
are outright unlawful (then subject to 
authorisation) they serve to decide the balancing 
question, and thereby minimise administration, 
advice and litigation costs of distinguishing good 
from bad conduct. Enhanced ability for the 
Commission to reach settlements through 
negotiated penalties minimises the most 
significant enforcement cost —  fully contested 
litigation —  and this saving speeds up all 
processes, making it possible for the 
Commission to undertake more enforcement 
work. Even if there is to be more private and 
courtroom debate about the level of penalties 
following the George Weston decision, the time 
and cost taken in meetings and penalty hearings 
is still relatively small.

The function of penalties in Part IV is primarily 
deterrence. Penalties imposed under s. 76, 
being regulatory rather than penal in character, 
are in effect ‘a price on contravention that is 
sufficiently high to deter repetition by the

contravener and by others who might be 
tempted to contravene’ : per French J in TPC u 
CSR Ltd (1991) ATPR 41-076. The debate 
about penalties as punishment has been opened 
up ‘for further consideration’ by Mr Justice 
Goldberg in George Weston, quoting Mr 
Justice Carr’s ‘reservation’ about this issue in 
the N W  Frozen Foods appeal and Mr Justice 
Smithers in TPC v Stihl Chainsaws (1978) 
ATPR 40-091 at 17,896 (also referred to in 
CSR ). (In their paper, Round, Siegfried and 
Baillie (see footnote 7) found that ‘colluding 
executives stood to reap personal financial 
gains in over half of the cases’ (p. 297)).

It is possible for economists to formulate 
models which predict a range of outcomes in 
penalty hearings, even though judges may not 
regard determination of penalties as an exact 
science. The Commission may have already 
formulated penalty models, but perhaps like 
Round, Siegfried and Baillie who worked with 
only 13 observations, there may still not be a 
sufficient number of observations for this to 
occur.

Round, Siegfried and Baillie were able to 
identify correlations between penalties and a 
range of 19 economic and judicial variables, 
and were then able to assess their relative 
importance in determining penalty outcomes 
and distil them into a ‘best set’ . They aimed to 
‘provide an economic model containing a group 
of measurable economic characteristics of 
markets which might be able to explain 
penalties and which complements the judicial 
evaluation of actual harm done to the public by 
price fixing’ (p. 303).

To organise their analysis they identified 19 
measures (set out below) which may affect the 
size of the penalty and grouped them into the 
following four categories.

The first category consisted of the potential 
gains to colluders (prospective monopoly 
profits) and the likely social costs (the 
deadweight welfare loss) of price fixing and the 
others being economic characteristics of market 
structure and labelled them ‘market share’ (of 
the colluders), ‘barriers’ to entry and ‘inelastic’ 
(an estimate of industry inelasticity of demand). 
The point of using these three measures is that 
harm to the public will be greater when price
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fixing occurs in the presence of high firm 
market shares, high entry barriers and 
consumers have few alternative products they 
might switch to in the face of elevated prices.

As optimal penalties should be larger for 
behaviour that is likely to be more socially 
damaging, there should be a positive correlation 
between the three economic variables and 
penalties in decided cases.

They found (at pp. 304-5) that two of the three 
market variables —  ‘market share’ and ‘barriers’ 
(but not ‘inelastic’) —  are significantly correlated 
with penalties.

In their penalty determinations courts give great 
weight to any observed harm from the conduct. 
Round, Siegfried and Baillie identified three 
judicial variables drawn from judges having:

(1) lamented the seriousness of price fixing 
schemes (abbreviated as ‘serious’);

(2) distinguished whether the price fixing 
agreement was put into effect (or was still 
only an attempt to do so when detected) 
(‘effect’); and

(3) recognised the public detriment following 
from price fixing (‘harm’).

They found all three are significantly correlated 
with penalties.

The second category of variables included 
measures of the likely costs of coordinating a 
price fixing agreement. Optimal penalties 
should be larger to successfully deter price fixing 
that is less costly to organise and implement. 
They used three measures to identify 
circumstances where price fixing would be easy 
—  ‘homogeneous’ (an abbreviation for 
homogeneous products), ‘meetings’ (facilitating 
practices) and ‘consumer’ (small sales to poorly 
informed consumers). Only the correlation 
between ‘meetings’ and penalties was 
significant and they concluded (p. 305) that the 
evidence is mixed as to whether penalties are 
sensitive to the costs of coordinating collusion.

The third category of factors included measures 
of the burden that the hearing of the case 
places on the judicial system; the economic

logic being that the longer a case takes, the 
higher the penalty (or now the higher the 
discount for cooperation which ends cases 
early) ‘because administrative and judicial 
enforcement resources have opportunity costs 
and a rational judiciary should recognise this’ (at 
p. 305). They identified six judicial burden 
variables relating to the respondent’s conduct at 
trial and during investigations —  ‘not guilty’ , 
‘alternative’ (explanations for why prices moved 
together), ‘non cooperation’ , ‘no express’ (no 
admissions), ‘purpose’, ‘no steps’ (whether or 
not there was conduct) to ensure future 
compliance. The first four place a greater 
burden on the Commission and the courts and 
thus could be positively correlated with 
penalties, but they found that they were not.

As to ‘purpose’ , you would expect judges to 
deal more harshly with respondents where 
there was a specific anti-competitive purpose, 
but their analysis showed no correlation.
Finally, penalties might be lower where firms 
have undertaken compliance programs but 
there was no correlation with ‘no steps’ and the 
level of penalties.

The fourth category expected to affect 
penalties dealt with expressions of judicial 
mercy, usually directed at the fate of small 
business operators (see p. 306). The two 
variables relating to small business involvement 
were ‘no stakes’ (signifying whether the 
individuals had any equity interest in the firm) 
and ‘major’ (indicating whether a large public 
company was a defendant). The final two 
variables measured expressions of judicial mercy 
—  ‘no sympathy’ and ‘no circumstances’ .

They found there were significant correlations 
between each of these variables and penalties, 
and concluded that courts are willing to offer a 
discount for offenders thought to be deserving 
of some leniency because of their personal 
situations (p. 307).

Thus based on their analysis, using simple 
correlations, they summarised that ‘it appears 
from the simple correlations that the potential 
for social welfare loss (damage) (category one) 
and perhaps a ‘small business exception’ have a 
larger correlation with penalties than either the 
case of coordinating an agreement (category 
two) or (category four) the burden which
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prosecution places on the TPC and the judicial 
system (category three). The highest observed 
correlations are between penalty levels and two 
of the objective measures of market structure —  
the collective market shares of the parties to the 
agreement, and the extent of barriers to entry 
(p. 307).

They refined their analysis further through a 
series of regression equations which supported 
the inference that it is actual market structure 
variables, (‘share’ , ‘barriers’) rather than judicial 
expressions of them (‘serious’ , ‘effect’) that are 
statistically most important. Further, almost 
half of the variables were ineffective in 
explaining penalties, especially the judicial 
burden group of variables (see category three 
above).

They concluded that the most significant 
variables (on balance) to be of some importance 
in affecting penalty levels were ‘share’ , 
‘barriers’ , ‘serious’ , ‘effect’ , ‘consumer’ , ‘major’ 
and ‘no stakes’ (see p. 308) and that 
‘economists nevertheless can take heart from 
the fact that the relative ranking of offences by 
the judiciary seems to accord with economic 
logic’ and ‘judges may not be formally trained in 
economics, but their decisions appear to show 
the instincts of economists’ (p. 309).

Stated enforcem ent policy

The Commission is necessarily selective about 
enforcement actions, particularly as much of its 
work is non-discretionary. Priority is given to 
per se matters and conduct inhibiting 
micro-economic reform, and to action which 
will influence compliance generally. As noted 
in various Commission public documents 
(annual reports and corporate plans), its 
selection of enforcement actions is affected by 
likely resource costs (financial, human, time, 
impact on other priorities) and whether a 
particular matter involves:

■ a blatant disregard for the law;

■ significant public detriment (scope of the 
conduct, market power of the offender(s) 
and of those affected);

■ the potential for action to have worthwhile 
educative or deterrent effect;

■ a significant new market issue, e.g. one 
arising from technological or economic 
change; and

■ an opportunity to test the reach of the Act.

The Commission has published major guidelines 
about administrative resolution of matters and 
use of s. 87B undertakings, misuse of market 
power and mergers. The guidelines approach 
most of the matters central to working out ‘net 
harm’ . They are consistent with the framework 
provided by welfare economics to measure the 
efficiency costs and benefits of competition, 
abuse of market power and merger, but they do 
not give guidance as to how substantial the net 
harm must be to trigger prosecution, beyond 
stating there must be ‘significant public 
detriment’ .

Litigation has its costs. Even the certainty of 
suit does not deter all harmful conduct from 
being proposed, and except where 
demonstrated per se conduct is involved, 
harmful conduct might still be allowed by the 
courts. It may not be optimal for the 
Commission to challenge all harmful conduct 
through fully contested litigation, or even to 
seek a pecuniary penalty by way of settlement: 
see for example the Toshiba (1990) settlement 
for resale price maintenance by way of 
compliance undertaking, the Rhone Merieux 
(July 1996) settlement for resale price 
maintenance by corrective conduct, the 
Travelshop (November 1996) undertaking in 
respect of third line forcing, North Queensland 
Charter Boat operators settlement for price 
fixing engaged in by parties in ignorance of the 
law, the Channel 9 (October 1996) settlement 
for breaches of ss 45 and 47 partly in exchange 
for assisting the Commission in its action 
against Channel 7.

US materials

Set out in this section are references to some 
US papers/materials which look at economic 
analysis as applied to enforcement policy; there 
are of course many more sources.

As reproduced in the Commission’s Bulletin 
No. 72 (1993), and in the Trade Regulation 
Reports p. 48, 921, Anne Bingaman, Assistant
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Attorney General, Antitrust Division, US 
Department of Justice said:

Unfortunately, neither economics in general nor 
antitrust analysis in particular is an exact 
science. As important as the theoretical 
advances of the past 25 years have been, it is 
just as important to remember that antitrust 
enforcement is, and indeed should be, fact 
intensive. My experience as a litigator has given 
me great appreciation for the significance of 
facts. As Assistant Attorney General, I intend to 
utilise both doctrinal and factual analysis in 
reaching enforcement decisions. Without the 
former, the business community is denied the 
guidance and reasonable certainty required for 
economic growth and efficiency, and an 
inordinate amount of resources must be devoted 
to litigating non-meritorious or marginal cases. 
Without the latter however, there is a danger 
that theoretical constructs will be used to deny 
the existence of real world phenomena, to the 
detriment of rivalry and innovation. As Assistant 
General, I expect to employ a balanced 
approach; one that applies sound theoretical 
analysis together with an appreciation that the 
facts on occasion will not square with theory. 
There is nothing terribly new in such an 
approach, of course. Justice Holmes noted 
many years ago that ‘the life of the law is not 
logic but experience’. With all due respect to 
the Justice, I would suggest that the heart of late 
20th Century antitrust law is logic, tempered by 
experience. At least that is the lesson that I 
have taken from the recent Brooke Group,
Kodak and Aspen Highlands decisions.

Froeb

As to empirical studies and economic analysis 
applied to the US criminal justice system, see 
‘Criminal Flea Bargaining with Uncertainty: An 
Empirical Model of Sentencing’ by Luke Froeb, 
Economic Analysis Group Discussion Papers,
US Department of Justice, Antitrust Division, 
March 1988, which refers to William Landes 
‘An Economic Analysis of the Courts’ 14 
Journal of Law and Economics 61 (1971); 
William Rhodes, Th e Economics of Criminal 
Courts: Theoretical and Empirical 
Investigation’, 5 The Journal of Legal Studies 
311 (1976); Forst and Brosi, ‘A  Theoretical and 
Empirical Analysis of the Prosecutor’ , 6 The 
Journal of Legal Studies 488 (1977).

Froeb refers to the earlier studies reporting 
findings ‘consistent with a model of plea 
bargaining where trials result when the 
prosecutor and defendant cannot agree on a 
sentence. For example, each could be overly 
optimistic about the chances of winning a trial 
or the defendant could be less risk averse (more

prone to ‘roll the dice’) than the prosecutor. In 
these cases the smallest plea offer that a 
prosecutor would accept is above the largest 
plea offer that a defendant would accept’ (see 
Australian Competition and Consumer 
Commission v George Weston).

Froeb submits that:

if a prosecutor could observe the highest plea 
that a defendant would accept (the ‘reservation 
plea’), then it would be possible to capture all 
the bargaining rents from the defendant by 
making a take-it-or-leave-it offer put below the 
reservation plea. In this world all trials would be 
settled by plea bargain. When the prosecutor 
cannot observe the defendant’s reservation plea, 
he faces the trade off between the higher plea 
offer and a greater likelihood of a trial. The 
prosecutor must discount plea offers off the 
expected sentence at a trial to ensure that too 
many cases do not go to trial. The model 
predicts that prosecutors with larger case loads 
offer high plea discounts and face fewer trials.

Another prediction of Froeb’s model is that for 
more serious crimes the prosecutor is less 
willing to discount plea offers below the 
expected trial sentence. For a large expected 
sentence, the prosecutor will risk a trial because 
the rewards are larger —  long expected 
sentences —  relative to the cost of a trial —  the 
forgone opportunity to try other cases. Plea 
discounts are smaller, and are more likely to be 
rejected, in more serious cases.

The variable in Froeb’s model over which there 
is uncertainty is the probability of winning at 
trial; all that is required is that he be 
uninformed about the defendant’s estimate of 
the probability of winning at trial. This 
determines the size of a plea offer the 
defendant will accept. The prosecutor makes a 
plea offer to capture the expected bargaining 
rents subject to his expected resource 
constraint. This model formulation is similar to 
a private values auction model: the prosecutor 
is analogous to a seller who sets a reserve price 
(the plea) in order to capture the expected rents 
from a single buyer (the defendant).

Joyce

Reference should also be made to ‘Firm 
Financial Strength, Defendant Fines and 
Antitrust Deterrence: A Preliminary Empirical 
Exploration’ by Jon Joyce, July 1989, in the 
Economic Analysis Group Discussion paper

ACCC Journal No. 10 Page 13



Forum

series and to his earlier paper, Th e Effect of 
Firm Organisational Structure on Price-Fixing 
Deterrence’ , EAG 87-9, November 1987.
Joyce refers to discussion amongst judges, 
attorneys and economists following the 
establishment of the US Sentencing 
Commission (set up in 1984 by Congress to 
develop sentencing guidelines to reduce 
disparities in sentences between judges on 
similarly situated defendants) and in particular 
to economists focussing attention on the 
deterrence model of crime: the optimal 
sentence for a particular crime is one that 
minimises the social costs attributable to the 
crime (assuming amongst other things that the 
incidence of any particular crime is independent 
of the incidence of any other). Failure to reach 
this optimal sentence may result from either
(a) failure to determine the optimal sentence, or
(b) failure to impose the sentence once 
determined.

In Joyce’s 1989 article he examines the actual 
corporate sentences imposed for antitrust 
violations and asks whether optimal deterrence 
might fail because the financial strength of the 
convicted firms is insufficient to allow the 
imposition of the optimal price. He refers to 
articles about the inability of individuals to pay 
optimal fines as one of the principal arguments 
to impose prison sentences: see Becker, ‘Crime 
and Punishment: An Economic Approach’ , 
Journal of Political Economy 76, 1968, 
169-217; Polinsky and Stavell, Th e Optimal 
Trade Off Between the Probability and 
Magnitude of Fines’ , American Economic 
Review, Volume 69, No. 5, December 1979.

One of the fundamental tenets of the 
economics of crime literature is that optimal 
fines should minimise the social losses from the 
criminal activity that is thereby deterred. One 
important characteristic of this model is the 
inherent trade off between punishment and the 
probability of detection in achieving any given 
level of expected social loss from a crime. As 
social resources applied to detection are 
reduced, and hence the probability of 
punishment falls, the deterrence level can be 
maintained by increasing the punishment levied 
on those caught and convicted. Conversely, if 
fines are reduced and deterrence would 
otherwise decline, the level of deterrence can be

maintained by supplementing resources devoted 
to detection and prosecution.

In Joyce’s 1987 article he postulated that a 
firm’s ability to pay a potential fine would play 
a vital role in decision making, which would 
determine the likelihood of an antitrust 
violation: he argued that the probability of an 
antitrust breach is dependent on, amongst other 
things, the financial structure of the firm in 
which the potential offender/decision maker 
functions in two ways:

■ the reward structure and ownership status 
of the decision maker influences his 
expected reward from participating in any 
profitable conspiracy; and

■ his ownership share and the ‘reachability’ 
(the asset limit available to satisfy a fine) of 
the firm’s assets by fines, influence the 
expected costs of conspiracy. As a 
practical matter the extent of assets 
regarded by the courts as available to pay a 
fine in a particular instance varies greatly 
and is seemingly not easily predicted.
Joyce found that to the extent ‘reachability’ 
constrains the application of an optimal 
fine, the deterrent effect of fines is weaker 
for firms and individuals affected by 
reachability questions than those not 
affected, and further insomuch as 
reachability is expected to be directly 
correlated with the size of the firm, 
deterrent effect would likely be 
disproportionately weaker for smaller firms.

He thought that this might account for the 
perceived very large and growing proportion of 
antitrust defendants that are small, closely held 
corporations and the diminished incidence of 
price fixing cases brought against large publicly 
held corporations.

Is this trend evident in Australia now? Consider 
the recent agreed penalty cases —  Axive (block 
ice suppliers) Northern Queensland cases,
N W  Frozen Foods, Sydney roof fixers,
Darwin Taxis, Model Agencies, Fiugo Boss etc.

In Joyce’s 1989 paper he looked at fines 
imposed under the Sherman Act on 338 
corporate defendants for price fixing and bid 
rigging since 1980 to determine whether:
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■ the fines imposed changed the credit rating 
or financial strength of the corporation; and

■ the credit rating or financial strength 
influenced the amount of the fine.

As to the first issue, his expectations as to the 
results were neutral, because US courts typically 
pay considerable attention to a company’s 
ability to pay a fine in order to avoid imposing 
great burdens on a firm which might hamper its 
ability to vigorously compete, but nevertheless 
some financial damage is to be expected if fines 
are to reach the level necessary for effective 
deterrence. What he found was that the fines 
levied on corporations had little, if any, effect 
on subsequent financial strength or credit 
ratings.

As to the second issue, he looked for an 
association between the fine imposed and the 
financial strength of the firm: to the extent that 
the financial condition of the firm restricts the 
willingness of the court to impose an 
appropriate fine, he expected that there would 
be a positive relationship between the fine 
imposed and the firm’s financial strength. One 
explanation for a positive correlation is that the 
optimal fine for large firms may be larger than 
for small firms because the financial dimensions 
of the commerce affected and the social 
damage resulting from the conduct/breach 
would be larger — 'bigger firms get into bigger 
trouble’ . What he found, based on his 
regression analysis, was that fines were 
significantly related to financial strength, one 
explanation being that as financial strength 
increases it is less likely to impose a constraint 
on optimal sentencing.

Further, he found that financial strength, rather 
than the severity of the crime or any other 
factor, played the overwhelming role in 
determining the fines. Thus, this fact combined 
with a noticeable absence of large firms in the 
list of recent antitrust violations (as at 1989 in 
USA) suggested that small firms that are not 
reachable by appropriate fines have stronger 
incentives to violate the antitrust laws and are in 
a unique position to view fines as a licence to 
fix prices.

Joyce concluded that his results strongly suggest 
that optimal deterrence for financially 
constrained firms requires concentrating 
detection efforts on this group in order to 
increase the likelihood of detection and thus 
close the deterrence gap opened up by fiscal 
unreachability. Thus, the current Division 
policy of following leads developed by 
immunising defendants indicted in a particular 
industry in order to develop leads on other 
felons in that industry is perhaps the 
appropriate one.’

Corporate fines under 1991 US Federal 
Sentencing Guidelines

Basically under the 1991 Sentencing 
Guidelines, the size of fine a corporation might 
pay depends on a number of factors, some of 
which are outside immediate management’s 
control, such as a prior record of similar 
misconduct. But there are also more 
controllable factors, importantly, reporting and 
accepting responsibility for the crime, 
cooperating with authorities and having an 
effective program in place to prevent and detect 
unlawful behaviour.

Based on an example of a company convicted 
of fraud, before the guidelines commenced, the 
range of possible penalties under the guidelines 
is set out below (see Flaruard Business Review, 
May-June 1994, p. 110). The company paid 
$13.7 million in restitution to customers who 
had been fraudulently overcharged and was 
fined an amount of $6.85 million, roughly half 
of the damage to customers. But under the 
guidelines the company could have been fined 
5 per cent to 200 per cent of the loss suffered 
by customers, depending on whether or not it 
had an effective program to prevent and detect 
violations, and whether or not it reported the 
crime, cooperated with authorities, and 
accepted responsibility.

If a high ranking official was found to be 
involved, the maximum fine could have been 
four times the loss to customers.
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The possible range of fines was:

Maximum Minimum

Program, reporting,
cooperation,
responsibility

$2.47m $685 000

Program only $10.96m $5.48m

No program, 
no reporting, 
no cooperation, 
no responsibility

$27.4m $13.7m

No program, 
no reporting, 
no cooperation, 
no responsibility, 
involvement of high 
level personnel

$54.8m $27.4m

See also the example calculation for a price 
fixing violation in ‘Understanding and Avoiding 
Corporate and Executive Criminal Liability’, 
The Business Lawyer, Vol. 49, February 1994 
at p. 617 at p. 649. On 27 August 1995 a 
$10 million fine, the largest fine from a single 
defendant in a criminal price fixing case, was 
imposed on ICI Explosives USA Inc. The

conspiracy ran from 1988 to 1992 across three 
states. ICI’s Senior Vice President Sales was 
fined $50 000: see CCH Trade Regulation 
Reports 45,095.

Why negotiate?

Background

As we are all aware, the Australian Competition 
and Consumer Commission has reached a

Q

‘dominant position in the litigation market for 
breaches of the Trade Practices Act 1974, and 
has made the ‘trust busters’ into media 
celebrities.9

The last three years have seen the culmination 
of two major developments in the 
Commission’s favour, after 20 years of trial and 
error:

■ nearly overwhelming court success10 for 
just about everything the Commission 
brought to trial11 (as outlined below), 
including support for negotiated penalties 
(as discussed below) and for speedier court 
processes;12 * * and

8 ‘Dominant’ meaning something less than ‘control’ but pretty close to it when per se violations are involved. 
This paper is about breaches of Part IV of the Act principally per se violations. Under the 
Commonwealth’s prosecution policy in Part V  matters, there is no scope for negotiated penalties but there 
can be charge bargaining. The DPP and the defence can agree to proceed only upon a particular charge 
or upon a particular set of facts: Chow v DPP (1992) 28 N SW LR  593. See paragraphs S.4 -5 .18  of the 
Commonwealth’s Prosecution Policy Guidelines, in Federal Criminal Law, p. 3-075. The Crown can take 
a particular stance on sentencing: R v Rahme (1991) 53 A  Crim R8. The Crown’s views cannot bind the 
sentencing court but may affect the determination of any Crown appeal against the sentence passed: 
Malvaso v R (1989) 168 ALR 277.

9 With the ‘Super League’ litigation, media prominence was also given to judges, barristers and solicitors.

10 Even unintended success: see the decision of the Trade Practices Tribunal in Re - 7 Eleven Stores and Ors 
(1994) ATPR 41-357 where the Tribunal ignored the Commission’s support for the challenged 
authorisation, overturned the authorisation and delivered to the Commission the result it really wanted.

11 Instances of successes include TPC v Abbco Ice Works (1994) ATPR  41-342 (Full Federal Court); TPC v 
Rank Commercial (1994) ATPR 41-331 (Full Federal Court); TPC v TNT & Ors (1995) ATPR 41-375; 
TPC v Hymix & Ors (1995) ATPR 41-369; TPC v WSGAL (1993) ATPR 41-268, (1994) ATPR 41-314. 
Instances of unsuccessful per se cases are TPC v Pen folds Wines (1991) ATPR 41-071 upheld on appeal
(1992) ATPR 41-163, TPC v Service Station Association Ltd (1992), ATPR 41-179 upheld on appeal
(1993) , ATPR 41-260. As to a partial setback, see ACCC v Mobil Oil Australia & Ors, 5 June 1997; in 
a merger matter, see ACCC v The Adelaide Steamship Co & Ors (1996) ATPR 41-462; in penalty 
matters the decision in ACCC v George Weston Foods (1997) may be a partial setback for the 
Commission (and respondents too) for the reasons discussed elsewhere in this paper.

12 See Mr Justice Heerey’s paper on the Santos litigation presented at the July 1994 Law Council Trade
Practices Commission workshop. See also Mr Justice Lockhart’s paper ‘Handling Trade Practices Cases’ in
(1994) 17 UNSW LJ 298.
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■ overwhelming political and reform 
support13 for the Trade Practices Act, 
post-Hilmer.

As to the courts, trade practices exhaustion has 
set in. Federal Court judges have shown, 
particularly since 1988, a great wariness to be 
caught up in long drawn-out TPA  battles, 
particularly in merger matters. Almost all of the 
senior judges have TPA  ‘war stories’ to tell each 
other and to new members of the Bench: ‘Stop 
me if you’ve heard this one, but did I ever tell 
you about the battle of ... [Tradestock] [AMH] 
[Arnotts] [Santos] [Fairfax] [Super League] ... a 
statement of claim 6 feet tall, 500 pre-trial 
rulings, barristers to the front of me, solicitors 
all around me and millions of pages of 
documents ... ’ .

Accordingly, where there is any opportunity to 
speed up interlocutory processes and shorten 
trials, the court is actively pursuing appropriate 
measures and encouraging major settlement 
compromises. The pendulum has now swung 
firmly in favour of the Commission where 
interlocutory orders are sought (even allowing 
for the decision in Adelaide Steamship), 
whereas once on the ‘balance of convenience’ 
appropriate undertakings from the respondent 
would be accepted as preserving the status quo 
until a final hearing occurred. The Full Court 
decision in TPC v Rank & Ors has put paid to 
that.14 The ‘trade o ff’ from the judges is that 
everything will be done by the court to have the 
final hearing undertaken as soon as possible.

This in itself is an effective deterrent against 
proceeding with a bid, particularly in contested 
public company takeovers. In the Rank case 
discovery was ordered to be dispensed with, 
and the case set down to be heard within just a 
few weeks from its first appearance in the 
Court, but by then, and with possible appeals, 
the takeover would have effectively lapsed, or 
been over, like Santos-Sagasco (when Boral 
acquired Sagasco) and Wattyl-Taubmans (when 
Bristol acquired Taubmans).

In the course of preparatory mentions in TPC u 
TN T & Ors, Mr Justice Burchett made many 
references to alternative means of limiting the 
magnitude of the case, including case 
management meetings and mediation.15

The real strategic breakthrough for the 
Commission came with the 1994 Abbco 
decision following the lead from the High Court 
in EPA v Caltex. This has had the effect of 
forcing corporate respondents to disclose their 
evidence by way of defence in accordance with 
normal civil timetables in the lead up to trial, 
rather than remain silent before and even 
during trial as before.16

This part of the paper is about legal risks 
associated with investigation and enforcement. 
More than enough has been written and said 
about preventive TPA  compliance programs.
I proceed on the basis that the compliance 
program has ‘failed’ and the Commission has 
decided to investigate a breach of Part IV of the 
Act. By s. 77 the Minister or the Commission

13 See the recommendations for added remedies and orders in the Law Reform Commission Report No. 68 
‘Compliance with the Trade Practices Act’; see Treasury Paper on Pre-Merger Notification, 22 November 
1994. See the former Government’s response of 18 May 1995, as part of its Justice Statement, to the 
LRC Report, which amongst other things provides for consumer protection criminal penalties of $2 million 
for corporations and $400 000 for individuals and new civil penalties of $1 million and $200 000 
respectively.

14 At one stage in Attorney-General u Davids (re QIW) Mr Justice Gummow even declined to accept 
undertakings agreed by the Attorney-General with Davids and preferred to grant the interim order.

15 As to ‘case management’ see Federal Court Rules, order 10 rule l(2)(i), which provides for case 
management conferences to decide the most economic and efficient means to bring the case to trial, and to 
conduct the trial. See TPC v Tepeda, 11 December 1992, where Morling J ordered the filing of affidavits 
by an (unrepresented) respondent ‘for the orderly conduct of the proceedings’. Otherwise the TPC  ‘would 
be taken by surprise and this could lead to an adjournment’ to enable the TPC  to answer the respondent’s 
case. As to mediation see Federal Court Rules, order 72 rule 1.

16 See Pyneboard v TPC (1983) ATPR  40-341. As to the ‘right to silence’ in criminal matters see McMahon 
v Gould (1982) 7 ACLR  202. Section 155(7) removes the rule against self-incrimination in s. 155 
investigations.
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may seek pecuniary penalties, by way of civil 
action; they are not criminal proceedings (see 
s. 78).

The effect of enhanced Commission 
investigation practices, recent Federal Court 
decisions opening the way for discovery and 
other orders against respondents, actions 
against executives, penalties up to $10 million 
for corporations and up to $500 000 for 
individuals, and court-approved settlements 
running into millions of dollars (even on the old 
scale) means that the days of mounting 
protracted and expensive TPA  defences, as a 
tactic in itself to achieve a better outcome than 
early settlement, are probably over for most 
per se violations.

These developments now feed the rhetoric 
about the need for truly effective compliance 
programs.17 To quote the Commission 
Chairman, Professor Fels, ‘these trends are 
regarded by the Commission as a watershed in 
the history of trade practices law in Australia, as 
it marks the coming of age of competition law 
as a law requiring the utmost serious 
compliance by all corporations, large and 
small’ .18 19 * * *

What the Commission knows about 
your case

Seven ways to a ‘dominant’ ACCC position

How did the Commission get there? The seven 
pressure points used by the Commission to 
reach ‘dominance’ are as follows.

(1) The ‘Achilles heel’: Our old best 
friends. I was counselled 20 years ago, at a 
US anti-trust summer school by a US trial 
lawyer, that the most damning pieces of 
evidence in anti-trust investigations came not 
from your client, or your client’s rivals but from 
your client’s best friends —  or more precisely, 
your client’s former best friends —  its 
ex-employees. He told me that the US 
Department of Justice and the Federal Trade 
Commission always made it a top priority to 
have senior ex-employees enlisted as early as 
possible in their investigations. These weren’t 
just whistleblowers but ex-employees identified 
either by the whistleblowers, or through 
independent investigation, as having relevant 
knowledge about ‘the way things worked’ . In 
fact their assistance was often of better value 
than the whistleblowers for it was unsolicited 
and perhaps less likely to be motivated and 
coloured by a desire for retribution or revenge. 
He said it was an easy decision to grant an 
immunity from prosecution in exchange for the 
‘mother lode’ of information they could give —  
the mere threat of a personal prosecution was 
sufficient to secure their agreement, for after all 
there were bigger fish to fry. ‘For an anti-trust 
investigator’ , he said, ‘such assistance was as 
exciting as Elliott Ness gaining access to 
A1 Capone’s tax accountant!’

The Commission had some early success 
because of a whistleblower: see TPC v Allied 
Mills & Ors (1981) 55 FLR 125 where an 
ex-employee gave a black book and accounts of 
meetings about price fixing to the TPC.

17 As to the future: the possible criminal law consequences of ‘failed corporate culture’ are set out in the 
Commonwealth Criminal Code Act 1995, sections 12.3, 12.4 and 12.5. The Act was assented to on 
15 March 1995 and at the latest will come into force on 16 March 2000, if not proclaimed earlier. The 
Australian Law Reform Commission (see footnote 13) at para 9.27 recommended there be no 
criminalisation of Part IV but the TPC  may want this reviewed in a few years: see footnote to para 9.26 of 
the ALR C  report.

18 ‘Corporate Governance Issues and the Trade Practices Act’, March 1995, paper presented to the Institute 
of Corporate Managers.

19 As to enforcement of an immunity against the TPC: see Wollard v TPC (1994) ATPR 41-352. As to the
T P C ’s glee, see: ‘A  sacked employee with knowledge of where the skeletons are hidden approaching the 
Commission for indemnity in return for confession is every businessman’s nightmare.’; see ‘Risk 
Management and the Trade Practices Act’ by Alan Ducret, TPC  Queensland State Manager in TPC
Bulletin Number 60-61, May-August 1991. As to the EC Commission position, see ‘New Incentives for
Whistleblowing’ by Hornsby and Hunter (1997) 1 ECLR 38.
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By the early 1990s this extended use of 
whistleblowers and ex-employees had become 
an avalanche. In the express freight 
investigations, the TPC sought to interview 
almost every ex-employee involved in express 
freight at TNT, Mayne Nickless and Ansett Air 
Freight shortly after they left employment. This 
happened over the course of two to three years, 
so that by the first anniversary after the case 
was instituted there were at least 100 potential 
witnesses for the Commission who had worked 
for each respondent. But it didn’t stop there: 
witnesses were added all the time as they left 
the company; there was even some suggestion 
that one of the personal defendants who 
subsequently left employment of one of the 
corporate respondents may have been 
approached.

(2) Another sore point: Our friend’s next 
best friends. As demonstrated by the Allied 
Mills case, and as taken as the ultimate art 
form in the freight case, the Queensland 
concrete cases and the NSW building industry 
cases, where the conduct being complained of 
involves a conspiracy, your co-conspirator’s 
ex-employees do as much harm as your own. 
Now this has gone further with corporate 
co-conspirators settling early with the 
Commission and assisting it in its further 
investigations and litigation, in exchange for 
reduced penalties or no penalties (see the 
recent Channel 9 settlement). 3

(3 ) ‘Out of the mouths of b abes ’. Of
course, it was recognised early on that an 
organisation’s own documents, words and 
actions are critical pieces of evidence, but 
current Commission investigation technique is 
to seek such evidence only after it has had the 
‘benefit of guidance’ from ex-employees as to 
where to look, and what to look for.20

‘Informal’ investigation techniques designed to 
gather admissions and other evidence from the 
source have included:

■ ‘schooling’ victimised parties about what 
questions to ask, in writing or in meetings 
or over the phone, and to make 
contemporaneous notes of the answers;

21■ the taping of conversations —  either 
concealed at the meetings, or by recording 
the answers as heard over a speaker; and

■ arranging for a Commission investigator to 
attend a meeting in the (dis)guise of an 
employee or friend.22

(4 ) Other people’s inquiries. Material for 
investigations and cases may reach the 
Commission indirectly. For instance evidence 
given at the NSW Royal Commission into the 
building industry proved to be a fertile source of 
information about collusive conduct.22

Apart from the Commission then using its 
investigatory powers and compelling 
cooperation, Commonwealth government 
departments required evidence from some 
construction companies that they had 
cooperated with the Commission’s inquiries 
before those companies would be placed on 
approved tenderers’ lists for projects.

Inquiries conducted by the Industry 
Commission, the Australian Broadcasting 
Authority, Austel, and the Prices Surveillance 
Authority have all from time to time generated 
materials leading to subsequent Commission 
inquiries.

20 The ex-employee may have already passed over to the TPC  copies of documents maintained or retained by 
him or her.

21 E.g. TPC  v General Corporation Japan (1989) ATPR  40-922.

22 Or even as a relative: ‘Let me introduce you to my cousin Vinny’. See for example, so it is reported, TPC 
v Axiue (1994) ATPR  41-368 at 42,788. On entrapment in criminal matters now see the Full High Court 
decision in Ridgeway u R. 23

23 See TPC u CC (New South Wales) Pty Ltd (1994) ATPR  41-363; TPC v Holland-Stolte reported in 
Australian Financial Review of 8 May 1995. The fallout went even further, and alleged non-compliance 
with the Act became a probity issue in the review of the granting of the N SW  casino licence.
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(5) "Eyeball to eyeball’ . The Commission 
makes extensive use of its formal investigatory 
powers under s. 155, which of course remain 
the ‘linchpin’ of its enforcement role,24 
although the record (in 1994) showed that 
s. 155 notices may only have been used in 
50 per cent of cases currently and recently 
before the Courts.25

Recently the Commission has used its power 
under s. 155(2) to enter a company’s premises 
and inspect documents. The justification given 
was that there was a concern that documents 
identified to the Commission, by an 
ex-employee, might be destroyed if a 
conventional notice was issued, following upon 
the company’s earlier unsatisfactory responses 
in the Commission’s view, to other forms of 
s. 155 notices, albeit a separate inquiry.

The Commission acknowledges that s. 155 
inquiries may often result in an investigation 
being cleared up. Answers given at an 
examination can also help a defendant defeat a 
prosecution, particularly alternative 
explanations as to what has occurred,26 27 28 
although if the Commission insists that the 
content of an examination is kept secret by an 
employee, his employer may not know what 
material it needs to put to the TPC to correct 
any assumptions made by the TPC.

(6) Civil interlocutory procedures apply.
The law up until EPA v Caltex27 and TPC u 
Abbco Ice was that a s. 155 notice could not be 
issued once the TPC had instituted proceedings 
in the matter,23 and possibly earlier in the 
decision-making process,29 30 because to do so 
was tantamount to obtaining discovery against a 
respondent, and the courts had long held that 
discovery would not apply to cases where a 
pecuniary penalty in criminal (or near criminal) 
proceedings could be awarded.

The decision in Abbco Ice opened up the 
possibility that, in addition to the usual 
interlocutory orders, s. 155 notices can be 
issued after the institution of proceedings. 
Certainly Abbco Ice will permit the use of 
subpoenas, notices to produce, interrogatories 
and discovery at least against corporate 
respondents (see TPC v CC (New South 
Wales) Pty Ltd & Ors (No. 4) (1995) ATPR 
41-425), and will now also mean that the 
corporate respondent may be ordered to file 
witness statements as part of normal 
interlocutory processes. In the past, witness 
statements were not ordered by application of 
the principles applying to criminal trials and the 
right of the defendant to remain silent was 
respected.31

24 See Hank Spier’s article ‘Section 155 of the Trade Practices Act 1974: Some Practical Issues —  A  Trade 
Practices Commission Perspective’, in (1994) 2 TPLJ p. 116, which should now be read in the light of 
TPC v Abbco Ice Works (above) in respect of penalty privilege and the issue of discovery.

25 See Spier at p. 130.

26 See Spier at p. 130 citing TPC v Service Station Association (1992) ATPR 41-179. As to keeping 
content of an examination confidential, now see: (1) Constantine v TPC (1994) ATPR 41-291 where the 
TPC  requirement of secrecy by an examinee was allowed in order to assist the TPC  to effectively gather 
evidence; (2) TPC v Ampol Petroleum (1994) ATPR 41-344 where the secrecy ended at the time 
proceedings commenced; and (3) on appeal (1995) ATPR  41-384 where it was held the TPC  could not 
claim legal professional privilege for s. 155 examinations, as they are coercive and do not amount to a 
confidential communication of information.

27 (1993) 178 CLR 477.

28 Brambles Holdings Ltd v TPC (1980) ATPR 40-179: as to do so would be contempt. See also EPA v 
Caltex.

29 See Kotan Holdings Pty Ltd v TPC (1991) ATPR 41-134.

30 Contra TPC v George Weston Foods & Ors (1979) ATPR 40-114; Refrigerated Express Lines v AMLC 
(1979) ATPR 40-137; Pyneboard v TPC (above); TPC v TNT Management (1984) ATPR 40-446; The 
King v Associated Northern Collieries (1910) 11 CLR 738 at 742-8.

31 Affidavits were filed by the respondent in TPC v ICI Australia Petrochemicals (1983) ATPR 40-364.
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In civil litigation, a corporate or personal 
defendant who remained silent throughout 
would face the prospect of all sorts of 
submissions being made about the inferences to 
be drawn due to its or his failure to give 
evidence to the contrary.32 33 34 The rational 
inference is that his evidence would not help his 
case.

The effect of Caltex and Abbco Ice has been to 
33 34remove the privileges ’ of self-incrimination 

and exposure to penalty for corporations. For 
individuals, the privilege(s) still remain, but by 
removing them against corporations an 
individual respondent may be effectively sunk.

The Commission’s stated view is that it should 
have sufficient evidence to mount prosecutions, 
without seeking to rely on interlocutory 
activities.35 36 37 38. However, this is not usually the 
case in contested merger matters, where there 
is usually insufficient time to use s. 155 notices 
before a case commences. Except for one 
matter, which did not go to trial, and the 
Pioneer Concrete matter where the penalty was 
agreed, the Commission has not sought 
penalties in merger cases up until now, because 
to do so would have precluded it from seeking 
discovery orders necessary to get vital 
information about the merger, .particularly on 
market definition issues, the merger plans and 
how the merged group would be run. But the 
way is now open to do both —  have discovery 
and seek a penalty.

(7 ) The external pressure point: 
corporate governance and publicity in the 
mid-90s. Enormous external pressure is now 
applied by the press and the market (the stock 
market and the marketplace) when proceedings 
are announced, particularly as the Commission 
continues to join senior level managers as 
respondents in proceedings and seek penalties 
from them. A  company’s own commitment to 
corporate governance may be turned back upon 
it: ‘your commitment to ethical conduct in 
complying with the law should be reflected in 
your conduct of the case’ .

There are a number of complex forces at play 
in this arena, with competing private and public 
interests to be balanced and weighed up. The 
point is that increasingly the Commission has 
done enough homework to usually mount a 
serious case, which embodies or has the 
potential to employ nearly all of the pressure 
points 1 to 6.

Where per se violations are involved, and hence 
difficult questions of market definition are 
avoided, the respondent may only have shallow 
defences.3  ̂ The Commission may frame a 
statement of claim comprising ‘per se’ 
violations, with market breaches as a fall

O Q

back. If the evidence is particularly powerful, 
usually because of the evidence of 
ex-employees, the better course nowadays may 
be to negotiate a retreat.

Other considerations at play revolve around:

32 See Jones v Dunkel (1959) 101 CLR 298.

33 Note Mr Justice Gummow of the Federal Court, as he then was, said that the privileges had never existed 
for corporations.

34 The majority of Abbco Ice said there was really only one principle as the privileges are interlocked.

35 See Spier at pp. 129, 130.

36 See WSGAL Pty Ltd & KPMG u TPC (1994) ATFR 41-338 reporting on the Full Court’s October 1992 
decision allowing subpoenas on an interlocutory question to determine whether the TPC  had a prima facie 
case under s. 50.

37 But per se cases can be won: see Penfolds Wines and the Service Stations Case at footnote 11, and 
statements of claim may be struck out, see ACCC u Mobil Oil & Ors also at footnote 11.

38 It had them in the Service Stations Case (see footnote 26 above) but did not develop them at trial.
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the company’s business standing with 
government —  as a contractor, or as a 
tenderer to acquire a government business, 
or as a licence holder.39 40 This issue may 
become even more important with the 
privatisation of government business 
enterprises. Adverse findings about the 
company’s corporate culture may be very 
harmful in this context;

the company’s standing with the 
community, its owners or members (with 
directors being mindful of acting properly in 
‘defending the indefensible’), suppliers, 
distributors and consumers, including the 
prospect of suit by them, and by a ‘target’ 
of misuse of market power for any loss or 
damage caused;41

the company’s past record and its 
relationship with the Commission —  there 
is often a high prospect of further matters, 
friendly and unfriendly, coming before the 
Commission;

■ the impact upon management morale, 
including personal respondents, of adverse 
findings against them,42 and the 
consequent operating impact on the 
company;43 44 * * *

■ the dislocation caused by the preparation 
for, and conduct of, a lengthy trial;

■ legal costs —  yours and the Commission’s;

■ the amount of the penalty; and

■ the range of possible orders which may be 
made.4

Determining the penalty

Penalty factors

Section 76(1) requires in respect of each act or 
omission the Court to determine an 
appropriate penalty having regard to all 
relevant matters, including:

39 See pressure point no. 4 above.

40 E.g. is the company a ‘fit and proper person’ to hold a particular licence under Commonwealth or State 
law.

41 As to the treatment of fines in a company’s accounts, see Business Review Weekly, 18 December 1995. 
Refer to the duties set out in s. 232, Corporations Law, giving rights of action for breaches of directors’ 
duties to the company and a large variety of persons. See Fraser v NRMA (1994) ATPR 41-346. See, for 
example, Photo Continental v Sony (1995) ATPR 41-372 civil action which was settled in respect of 
successful 1990 TPC  prosecution.

42 See now the former Government’s response of 18 May 1995 to the A LR C ’s recommendation: the TPA  
will be amended to prohibit indemnification of officers, employees, agents or any other person implicated 
in a contravention against civil or criminal penalties. The former Government also agreed to consider, after 
consultation with relevant interests, a disqualification penalty under the Corporations Law for breaches of 
the TPA  in the context of a broader review of Corporations Law penalties and offences under other laws. 
(See s. 241, Corporations Law, prohibiting indemnities to present or former corporate officers against ‘a 
liability incurred by the person as such an officer . Indemnities may be given in respect of liabilities to third 
parties unless the liability arises out of conduct involving a lack of good faith. Does individual liability under 
the TPA  arise as a liability incurred by the person ‘as such an officer’? Arguably, it does not. The 
application of Part IV does not require the individual respondent ‘to be such an officer’. Does a company 
act within power in agreeing to indemnify an officer? This is a major paper in its own right. Note the 
recommendations of the Australian Law Reform Commission Report (see footnote 13) at para 10.34 for a 
further amendment to s. 241 preventing indemnification of any person implicated in a contravention.)

43 See, for example, the millions of dollars trading losses suffered by Sharp Corporation following the famous 
microwave prosecutions (penalty $100 000) in 1975, reportedly due to loss of morale and not consumer 
reaction, in ‘Risk Management and the Trade Practices Act’ by Alan Ducret in TPC  Bulletin No. 60-61, 
May-August 1991 at p. 9 quoting Andrew Hopkins’ paper on the topic.

44 The former Government decided to support the Law Reform Commission’s recommendation (no. 42) for
corporate probation orders, to be known as corporate supervisory orders for breaches of Part IV. They
may extend to corporate probation, community service orders and adverse publicity orders: see ALRC  
recommendations 35, 36, 37, 39. These would be in addition to any measures which might otherwise be
agreed pursuant to settlement or s. 87B undertakings.
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■ the nature and extent of the act or omission;

■ any loss or damage suffered;

■ the circumstances in which it took place; 
and

■ prior record.

The Court45 has defined this to include:

■ the respondent’s size;45

■ its degree of market power, as evidenced by 
its market share and entry barriers;

■ which level of management was involved;

■ whether there is a corporate culture 
conducive to compliance as demonstrated 
by education and compliance programs, 
disciplinary and corrective measures; and

■ whether there has been cooperation with 
the relevant authorities.47

For corporations the maximum penalty is 
$10 million: for individuals the penalty is up to 
$500 000. 8 The time limit is six years.

‘Take the number you first thought of and 
now double it ’

The amount of the penalties is a significant 
factor: up to $10 million for corporations and 
up to $500 000 for individuals. In the freight 
case litigation, as subsequently applied 
elsewhere, the Commission achieved five major 
outcomes for all future respondents to evaluate

in assessing their approach to negotiation and 
settlement, and which collectively give the 
Commission greater leverage in its negotiation 
of settlements and its enforcement activities.

■ The multi-million dollar mark. By
agreeing the penalty with the respondents, 
the Commission crashed through the 
multi-million dollar penalty mark and 
produced a figure which satisfied all of its 
objectives, rather than leave the penalty 
outcome an uncertain one in the Court’s 
hands. There is no doubt the trial judge 
would have awarded a substantial penalty, 
but would it have been of the magnitude, or 
for each of the corporate and individual 
respondents, as agreed?

■ Certainty as to outcome. As part of 
agreeing penalties, the core case is 
identified, distilled and possibly further 
refined out of a potentially larger case, and 
then quantified. The ‘law’ of diminishing 
penalty returns sets in: there comes a 
point, in a large case involving many 
alleged breaches over a few years, when the 
Commission may not in fact achieve much 
more by way of penalty and deterrence by 
pursuing every allegation —  the cost, effort 
and expense to penalty ratio does not make 
it worthwhile to pursue marginal penalty 
amounts, particularly if the additional 
allegations involve market definition and 
impact on competition issues. While the 
respondent understands this issue too, a 
plea bargain reducing the number of 
allegations and effectively quantifying them 
completes the litigation jig-saw, so that 
management can evaluate all costs and

45 See TPC v CSR (1991) ATPR 41-076.

46 See also TPC  u Sony above. What might deter a small company may have very little impact on a large 
corporation, particularly a multi-national or a Top 100 Australian company: see TPC v Carlton United 
Breweries; TPC u CSR.

47 The Australian Law Reform Commission (see footnote 13) at para 10.38 has recommended adding:
- whether a revision of the contravener’s compliance controls is necessary;
- whether the contravener has revised them already in the light of lessons learned;
- how much profit was made as a result of the contravention; and
- whether the conduct was conduct notwithstanding a written request from the TPC to discontinue it. 
The Government’s response of 18 May 1995 rejected these recommendations. 48 *

48 See s. 85(6): for breaches of Part IV an individual may be excused if he or she acted honestly and
reasonably and having regard to all the circumstances.
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consequences associated with fighting on or 
surrendering. This is particularly true for 
individual respondents where their own 
personal cost benefit analysis may make 
early settlement desirable.

■ Discount for early settlement. Granted 
in recognition of cooperation and 
enforcement, litigation and court savings. If 
you are a co-respondent there is a very real 
prospect that you will be better off not only 
financially, as against the maximum penalty 
and as against your co-respondents, but 
also in your general treatment by the courts 
and by others, possibly even the press.

■ Pressure on the remaining 
respondents. As a function of the 
discount referred to above, (early) 
admissions by one of your co-respondents 
(including current or ex-employees) puts 
enormous pressure on the merits of your 
defences, and great precedent value in 
establishing the prospect of a (higher) 
penalty against you.

■ Limited public details. By having the 
court approve an agreed settlement, a 
penalty hearing, even on a ‘guilty’ plea is 
avoided. Thus all of the facts and 
circumstances are not reviewed in open 
court for all and sundry to study.

The procedure

If a respondent admits contraventions, then
either:

■ a penalty hearing takes place, with relevant 
factual matters going to the s. 76 factors 
put to the court as agreed statements of 
fact, where necessary supported by sworn 
evidence, preferably by affidavit; or

■ since mid-1994, the TPC and the 
respondent invite the Court to accept an

agreed penalty amount set out in consent 
orders. 0 In some cases, quite limited 
factual materials have been put before the 
court.51

Agreed penalties

The watershed case is TPC u TNT & Ors
(1995) ATPR 41-375, (judgment being given in 
January 1995 about the settlement accepted 
and announced in the press in August 1994), 
followed in other cases including TPC v 
Simsmetai Limited, 9 November 1994 (1996) 
ATPR 41-449; TPC v Prestige Motors Pty Ltd 
(1994) 14 TPR 41-359; TPC v Hymix 
Industries (1995) ATPR 41-369 and the sister 
case TPC u Amatek, 24 November 1994; TPC 
v CC(NSW) Pty Ltd (1994) ATPR 41-363, 
also 24 November 1994; TPC u Axiue Pty Ltd 
(1994) ATPR 41-368, and now TPC u 
Holland-Stolte (1995) ATPR 41-406; TPC v 
Monier Roofing Ltd (1996) ATPR 41-464; 
ACCC u Pioneer Concrete (Qld) Pty Limited
(1996) ATPR 41-457 ($6.6 million for each 
corporate respondent, $100 000 for one senior 
manager and $50 000 for five others); ACCC u 
Hugo Boss Australia Pty Ltd (1996) ATPR 
41-536; ACCC v Hymix Industries Pty Ltd 
(1996) ATPR 41-465; ACCC u Ampol 
Petroleum (Vic) Pty Ltd (1996) ATPR 41-469 
($1 million, note Allan Goldberg QC, as he 
then was, appeared for the ACCC). These 
cases follow acceptance of an agreed penalty in 
TPC v Allied Mills (1981) ATPR  40-241; also 
followed in New Zealand in Commerce 
Commission u New Zealand Milk Corporation 
(1994) 2 NZLR 730 and cited with approval in 
TPC v TNT.

As to the general principle the court has 
accepted that:

(1) fixing the quantum of penalty is not an 
exactscience —  there is no formula but 
rather a range of possible outcomes;

49 See TPC v Madad Pty Ltd (1979) 40 FLR 453.

50 T he court is entitled to treat the defendant’s consent as involving an admission of all facts necessary or 
appropriate to the granting of relief sought’: Thomson Australian Holdings Pty Ltd u TPC (1981) H.C. 
ATPR 40-234.

51 As to the granting of leave to discontinue, see TPC  v Manfal Pty Ltd (No. 3) 1992 ATPR  41-160.
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(2) so long as an agreed penalty is not outside 
the range a court would fix, then the 
parties are free to agree on an amount to 
be put to the court;

(3) while the figure may not be the same as 
the court would have ordered,52 it will be 
accepted, unless it is outside the range, in 
which case the purposes of the law would 
be in danger of frustration and the court 
must determine the issue;

(4) assessment of the penalty involves the 
‘primacy of the deterrent purpose’ in the 
imposition of it: per French J in TPC u 
CSR at 52,152.

The intriguing thing about current 
developments is that the volume and quality of 
evidence put before the courts seems quite 
inconsistent, and often the court has not 
undertaken a detailed examination of it. In 
these circumstances it is hard to see how a 
judge can determine ‘the range’ referred to in 
(2) above. There is a high degree of willingness 
to accept the Commission’s assessment of this 
issue: see in particular N W  Frozen Foods u 
ACCC  (1997) ATPR 41-546 at 43,586.

Major issues are being posed by cases involving 
co-conspirators. For example, in the Hymix 
decision on 25 August 1994, Mr Justice 
Lockhart accepted an agreed penalty of 
$250 000 against two companies in the same 
group and accepted agreed undertakings by 
individual respondents in lieu of penalties 
previously sought. The contraventions were 
serious, the respondents had cooperated with 
the TFC and were minor players (around 
12-14 per cent) in the market. Compare the 
Amatek decision (see transcript of 
24 November 1994) three months later where 
a much smaller player, with 5 per cent of the 
market, well under half the size of Hymix, was 
fined $250 000 and a personal respondent was 
fined $30 000. Reference is made in the 
transcript to over 80 collusive tendering

meetings over a three year period involving 
Hymix, Amatek and much larger companies. In 
TPC v Pioneer Concrete (Vic) Pty Ltd (1985) 
ATPR 40-590 the penalties were very close to 
each other for five companies 
($47 000-$53 000) with market shares 
ranging from 10 per cent to 29 per cent.

In the freight case, the agreed penalty 
announced on 10 August 1994 against TNT 
and Ansett Air Freight was $5 million, and 
against Mayne Nickless $6 million, announced 
on 6 December 1994.

Why the differences when the companies had 
equal market shares?

The settlement discussions of course remain 
private. There is no real way of determining 
how $5 million was established to start except 
to divide that sum by $250 000 per 
contravention to come up with 20 contra
ventions. Presumably 20 contraventions 
represented the main case against the 
company. For Mayne Nickless, doing the same 
calculation you end up with 24 contraventions. 
This is the measure of the ‘discount’ to TN T for 
being the first to settle and to cause the other 
respondent to settle. This must be the way it 
was done privately because the judge did not 
approach it this way. Mr Justice Burchett said 
at 40,169 following Allied Mills (and cited 
criminal cases) that penalties did not need to be 
imposed for each of a number of breaches 
arising out of one plan or arrangement but by 
regard to the proper total penalty. The total 
penalty is to be proper for the entire 
‘criminality’ involved.

But wasn’t the culpability of each company the 
same? Presumably this must mean that TNT 
was guilty of 24 contraventions (not 20) at the 
lower figure of $208 000 each and not 
$250 000, to reflect the discount for earlier 
settlement. Mr Justice Burchett said (at 
40,170) that ‘taking into account the admission 
of liability, and the saving of time and expense

52 As to ‘inexact science’ and ‘range’, see Sheppard J in Allied Mills at 43,182: ‘ ... I may have selected a 
different figure ... it would not have been very different ... ’. See Burchett J in TNT  at 40,164: ‘It would 
not be possible to be confident that, unaided by the agreement of the parties, I would have arrived at 
precisely the same amounts in respect of all of the respondents’.
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involved in it, does not imply any doctrine that 
would increase a penalty because there was no 
admission. The law does not permit that. The 
contravener who fights the case to the bitter 
end will obtain no discount but the penalty 
imposed will be the proper penalty, and no 
more’ . However, he did not say anything about 
relative discounts between co-conspirators.

This issue was discussed by Mr Justice 
Sheppard in TPC v Axive (1994) ATPR 
41-368 at p. 42, 794-796. He observed (citing 
R v Lowe (1984) 154 CLR 606):

■ following ordinary sentencing principles in 
criminal matters, there is no punishment for 
failure to cooperate; the penalty is the same 
whether there is cooperation or not;

■ however, there may be a discount if the 
respondent’s conduct has been cooperative, 
helpful and shows remorse; and

■ while there is no rule of law that all 
co-offenders must be given the same 
sentence for the same offence, even if no 
distinction can be drawn between them, 
courts are to avoid a marked disparity with 
a sentence imposed on a co-offender, 
where it gives rise to a justifiable sense of 
grievance or appearance that justice has not 
been done.53 54

In Axiue Mr Justice Sheppard applied these 
principles, so that the respondents who were 
the last ones to give in, following earlier penalty 
agreements by the others with the TPC, had 
their penalties assessed by the court, over the 
TP C ’s opposition, by reference to the range of 
the agreed penalties. He said:

it would not be right to say that a party who 
takes the Court’s view of the appropriate 
penalty rather than one proposed by a 
prosecutor is to be placed at a disadvantage.
This would amount to the substitution of the 
prosecutor’s decision on penalty for that of the 
Court.

Current climate

You can expect the Commission to seek the 
maximum of $10 million or close to it if the 
conduct was serious, pernicious, deliberate, 
systematic, wide-ranging across a market so as 
to be damaging to public interest in a healthy 
economy, for a long period of time, committed 
by senior management of a large corporation 
with large market share in clear defiance of 
rules laid down by Parliament and the 
company’s own compliance program, and other 
earlier lessons from other Commission cases 
concerning the company, all necessitating a 
powerful deterrent to other like-minded and 
like-sized organisations to refrain from doing 
likewise!

You might expect something near the 
minimum if you have a small turnover in a 
relatively unimportant market, and your 
conduct exhibits a high degree of ignorance, 
naivety and stupidity and your participation has 
more the hallmarks of the pathetic than of 
wickedness: see Axive; see also TPC v 
Caravella (1994) ATPR 41-293 involving small 
tourist operators in Cairns, where the ambit 
and implications of the Act are not well known 
and the respondents were not sophisticated in 
the legal environment within which business is 
to operate; see settlement with no penalty for 
the North Queensland charter boat operators,
15 August 1996 Commission media release; 
see also ACCC v Best Oil (1996) ATPR 
41-500 —  Best Oil was ‘a company of modest 
income and resources’ ; ACCC v Jaycee 
Building & Rectification Services Pty Ltd 
(1996) ATPR 41-539 the respondents were not 
aware that the conduct constituted breaches, 
they were relatively small operators and would 
have minimal effect on the market.

Where co-conspirators are involved, substantial 
discounts are available for early settlement and 
cooperation in proceedings against 
recalcitrants. Relative market shares are an 
important factor but ‘priority’ in conceding

53 See the discussion and recommendations about ‘discounts for guilty pleas’ and ‘consistency of punishment’ 
in Australian Law Reform Commission Report No. 44, ‘Sentencing’ at paras 32 -34  and Chapter 6.

54 At page 42,795.
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defeat overrules that consideration: see 
Amatek (above).

The very hard exercise is to work out the 
‘middle ground’ , from around the low hundreds 
of thousands to around $1-2 million.
Reference to the ‘best set’ variables identified 
by Round, Siegfried and Baillie indicates the 
answers lie with weighing up the presence of 
the measures: ‘major’ , ‘market’ , ‘barriers’ , 
‘serious’, ‘effect’ , ‘harm’ and ‘stakes’ (or ‘no 
stakes’).

As to other mitigating factors, there is no way 
to evaluate their dollar value at the moment. 
Obviously some allowance is made for past 
compliance efforts, but the fact that the current 
contravention is before the courts shows a 
failure of, or lack of commitment to, such 
programs.

Senior Executive 
Fellowship Report

In late 1996, First 
Assistant
Commissioner Glen 
Barnwell was awarded 
a Public Service and 
Merit Protection 
Commission 
Fellowship, the object 
of which was to 

%;e examine the 
experiences of 

countries facing similar regulatory challenges 
to Australia. It included study of the 
management of complex transborder 
transactions and the effect of technological 
innovation.

This summary highlights the main issues in 
Ms BarnwelFs subsequent report as they 
affect the Australian Competition and 
Consumer Commission.

Background

The inclusion of competition and consumer 
protection law in the range of measures 
designed to maximise welfare and improve

economic efficiency is common in both 
emerging and developed countries, although 
form and substance differ significantly. There 
are a number of major potential changes in 
some countries, and amongst OECD member 
countries there is a trend towards 
harmonisation or convergence of competition 
laws.

The countries visited during the Fellowship 
were Malaysia, the United States, France (the 
OECD), Belgium (the European Commission), 
the United Kingdom and South Africa. The 
legal and institutional frameworks for the 
enforcement of competition and consumer 
protection law are briefly outlined below.

Malaysia

The Malaysian economy is burgeoning, with a 
growth rate of approximately 10 per cent per 
year and low inflation, yet comprehensive 
competition and consumer protection law along 
the lines of Australian legislation, whilst drafted, 
has not been enacted. Existing consumer 
protection law is enshrined in a number of 
statutes which together cover some of the 
functions of the Commonwealth and the States 
in consumer protection in Australia. The 
Malaysian law is also an important tool in the 
Government’s anti-inflation policy.

The body responsible for the enforcement of 
the relevant laws in Malaysia is the 
Enforcement Division of the Ministry of 
Domestic Trade and Consumer Affairs. Several 
pieces of legislation are administered by the 
division; their aim is to promote ethical business 
practices and protect consumers.

United States of America

Competition law in the United States of 
America is enforced by two bodies: the 
Antitrust Division of the Department of Justice, 
an executive arm of government; and the 
Federal Trade Commission. Only the 
Department of Justice can undertake criminal 
prosecutions, and it has no consumer 
protection functions —  these are undertaken by 
the Federal Trade Commission. The main 
antitrust statutes administered by these 
organisations are the Sherman and Clayton 
Acts, as well as a variety of federal competition
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