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defeat overrules that consideration: see 
Amatek (above).

The very hard exercise is to work out the 
‘middle ground’ , from around the low hundreds 
of thousands to around $1-2 million.
Reference to the ‘best set’ variables identified 
by Round, Siegfried and Baillie indicates the 
answers lie with weighing up the presence of 
the measures: ‘major’ , ‘market’ , ‘barriers’ , 
‘serious’, ‘effect’ , ‘harm’ and ‘stakes’ (or ‘no 
stakes’).

As to other mitigating factors, there is no way 
to evaluate their dollar value at the moment. 
Obviously some allowance is made for past 
compliance efforts, but the fact that the current 
contravention is before the courts shows a 
failure of, or lack of commitment to, such 
programs.

Senior Executive 
Fellowship Report

In late 1996, First 
Assistant
Commissioner Glen 
Barnwell was awarded 
a Public Service and 
Merit Protection 
Commission 
Fellowship, the object 
of which was to 

%;e examine the 
experiences of 

countries facing similar regulatory challenges 
to Australia. It included study of the 
management of complex transborder 
transactions and the effect of technological 
innovation.

This summary highlights the main issues in 
Ms BarnwelFs subsequent report as they 
affect the Australian Competition and 
Consumer Commission.

Background

The inclusion of competition and consumer 
protection law in the range of measures 
designed to maximise welfare and improve

economic efficiency is common in both 
emerging and developed countries, although 
form and substance differ significantly. There 
are a number of major potential changes in 
some countries, and amongst OECD member 
countries there is a trend towards 
harmonisation or convergence of competition 
laws.

The countries visited during the Fellowship 
were Malaysia, the United States, France (the 
OECD), Belgium (the European Commission), 
the United Kingdom and South Africa. The 
legal and institutional frameworks for the 
enforcement of competition and consumer 
protection law are briefly outlined below.

Malaysia

The Malaysian economy is burgeoning, with a 
growth rate of approximately 10 per cent per 
year and low inflation, yet comprehensive 
competition and consumer protection law along 
the lines of Australian legislation, whilst drafted, 
has not been enacted. Existing consumer 
protection law is enshrined in a number of 
statutes which together cover some of the 
functions of the Commonwealth and the States 
in consumer protection in Australia. The 
Malaysian law is also an important tool in the 
Government’s anti-inflation policy.

The body responsible for the enforcement of 
the relevant laws in Malaysia is the 
Enforcement Division of the Ministry of 
Domestic Trade and Consumer Affairs. Several 
pieces of legislation are administered by the 
division; their aim is to promote ethical business 
practices and protect consumers.

United States of America

Competition law in the United States of 
America is enforced by two bodies: the 
Antitrust Division of the Department of Justice, 
an executive arm of government; and the 
Federal Trade Commission. Only the 
Department of Justice can undertake criminal 
prosecutions, and it has no consumer 
protection functions —  these are undertaken by 
the Federal Trade Commission. The main 
antitrust statutes administered by these 
organisations are the Sherman and Clayton 
Acts, as well as a variety of federal competition
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and consumer protection laws. The Anti Trust 
Division and the Federal Trade Commission 
provide a significant amount of guidance to 
industry in the form of joint guidelines on a 
range of issues.

European Community

Responsibility for the establishment and 
implementation of a coherent competition 
policy for the European Community rests with 
the Competition Division of the European 
Commission (EC), DGIV. The EC is a 
decentralised federation. Member states have 
entered into treaties which give overarching 
power in the enforcement of competition law to 
the European Commission, while retaining their 
own legislative and enforcement powers. 
However, where there is a conflict between 
Community law and the law of a member state, 
Community law prevails. In pursuing a 
consistent approach to the application of 
competition and consumer protection 
principles, the EC may issue directives binding 
member states to the result to be achieved, but 
allowing freedom in the way they bring about 
the result.

Consumer policy is the responsibility of EC 
Division DG XXIV. The main article relating to 
consumer protection law is Article 129A of the 
Treaty of Rome which enshrines the principle 
of a high level of consumer protection, in 
regard to consumer health, safety, economic 
interests and information.

United Kingdom

In the United Kingdom there are a number of 
regulatory bodies dealing with consumer and 
competition law. The Director General of Fair 
Trading, the Monopolies and Mergers 
Commission (MMC), the Restrictive Practices 
Court and the Secretary of State all have roles 
within the overall system of competition law 
enforcement, the ultimate responsibility for 
which lies in the hands of the Secretary of State 
for Trade and Industry.

A  fundamental difference between Australia and 
the United Kingdom is that there is no 
prohibition in law on behaviour which may be 
anti-competitive. If anti-competitive behaviour 
is identified by the Office of Fair Trading (OFT)

and is referred to the MMC, this body must 
decide whether it is against the public interest, 
according to factors which are set out in the 
Fair Trading Act 1973.

In the consumer area this Act provides the 
Director General of Fair Trading with licensing 
powers and the power to seek assurances about 
future conduct from those who infringe the law. 
Such prescriptive consumer legislation as there 
is in the UK has been introduced as a result of 
European Commission directives.

In its daily work the OFT has to rely much more 
on persuasion than the ACCC, because of the 
fundamental differences in laws between the 
two countries.

Republic of South Africa

Political events in the Republic of South Africa 
have had a significant effect on the regulatory 
scene. Competition and consumer protection 
law are in the process of being redrafted as part 
of a raft of measures undertaken by the current 
government to revitalise the economy after the 
long period of sanctions.

The Maintenance and Promotion of 
Competition Act (1979) is the statute governing 
competition law. It established the Competition 
Board as an autonomous investigative and 
advisory body. The aim of the legislation, 
which generally applies to all sectors of the 
economy, is to ensure that behaviour which 
restricts competition is stopped. As well, 
certain forms of anti-competitive behaviour —  
price fixing, market sharing, collusive tendering, 
horizontal collusion on conditions of supply and 
resale price maintenance —  have been 
outlawed, and enforcement of the law in 
respect of this behaviour is in the hands of the 
police.

International issues facing regulators

The common aims of the work of all the 
regulators visited was to improve economic 
efficiency and consumer welfare through the 
promotion of vigorous competition and fair 
business practices. The promotion of 
competition was not an end in itself, but 
created the conditions for achieving these
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common aims. The legislation administered by 
them was accepted as one of the cornerstones 
of the economic regulatory framework. In 
speaking to a broad range of officials, a 
consensus emerged on the main issues 
confronting their organisations in the late 20th 
century. These were:

■ the interaction between competition law 
and trade policy;

■ the development of the global marketplace 
and its impact on competition and 
consumer protection law;

■ the challenge of maximising efficiencies in 
deregulating industries; and

■ promoting consumer confidence in the age 
of cyberspace.

The first of these issues affects mainly 
competition law. The remaining three have 
both competition and consumer protection 
elements.

The interaction between competition law and 
trade policy

The interaction between competition law and 
trade policy is set to be an important area of 
discussion in international fora for the 
remainder of the 1990s and beyond. The 
potential for the policy objectives of the one to 
impact, positively or negatively, on the other 
brings into sharp focus the necessity for close 
communication within and between countries 
on new developments in these areas.

The OECD Committee on Competition Law 
and Policy, through the Joint Group on Trade 
and Competition, is undertaking work in the 
following three key problem areas in the 
interaction of trade and competition policies.

■ Anti-competitive private practices can 
impede effective market access as well as 
the competitive process.

■ Trade measures can impede the competitive 
process as well as block effective market 
access.

■ Regulations, including some of those
relating to consumer protection, can inhibit 
market access and the competitive process.

Australia is already at the forefront of debate in 
this area with the Commission Chairman, 
Professor Allan Fels, being the Joint Chair of 
the Group. Practical steps which can be taken 
by Australia towards a resolution are to 
encourage progress towards at least minimum 
standards in competition laws, which will 
remove some of the uncertainties for businesses 
trading in the international arena.
Domestically, anti-competitive practices which 
have adverse effects on market access may 
become priority matters for investigation.
Trade measures which may adversely affect 
competition should also be scrutinised.

Most importantly, the recognition of the 
interdependencies between the two policies will 
require lateral thinking and the development of 
international rules and disciplines. Increased 
international cooperation between the ACCC 
and other national competition authorities will 
be basic to progress in this area.

The development of the global marketplace 
and its impact on competition and consumer 
protection law

Competition law. The reduction in trade 
barriers which has occurred in the last several 
years has been accompanied by an explosion in 
the rate of technological innovation. These two 
factors challenge the notion of a traditional 
‘market’ as being purely domestic and of 
enforcement action as being successful when it 
achieves outcomes within national borders.

These developments were examined by the US 
Federal Trade Commission in its 1995 report, 
Anticipating the 21st Century: Competition 
Policy in the New High-Tech, Global 
Marketplace. The report noted that the 
globalisation of the economy has been greatly 
assisted by the reduction in barriers to 
international trade. At the same time there has 
been an unprecedented increase in the rate of 
technological innovation, which seems set to 
continue unabated and which challenges our 
traditional notion of a geographic market within 
which competition can be examined. These 
developments put a premium on innovation as
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a competitive tool and establish research and 
development as a potential significant barrier to 
entry.

The conclusions of the report, while they relate 
to the situation in the United States, have 
significance for Australia and the ACC C ’s 
enforcement of competition law. In the global 
marketplace, companies are under pressure to 
achieve efficiencies and to be innovative in 
order to be competitive. These pressures have 
implications for the scrutiny of mergers and the 
necessity to ensure that pro-competitive, 
efficiency enhancing transactions are permitted. 
This includes consideration of the level of 
import competition in the definition of 
geographic markets. These criteria apply to 
small business as well as large, in that 
collaboration between small businesses may also 
be in conflict with competition law. The report 
also raised the potential for grants of very broad 
intellectual property rights for new technologies 
to stifle competition, and the desirability of 
balancing the granting of these rights with the 
need to encourage future innovation.

Some implications of this study for the 
enforcement of competition law in Australia are 
these.

■ Existing legislation is being challenged by 
the new realities in the global commercial 
world. Assessment of the continuing 
relevance of some interpretations of legal 
and economic concepts is required.

■ As a trading nation Australia is affected in a 
major way by global developments and the 
importance of links to the latest information 
flows cannot be overestimated.

■ Competition law is enforced in a market. 
When this market becomes the world, 
traditional regulatory approaches may have 
to be modified.

Maximising efficiency in deregulating 
industries

Competition law. The introduction of 
competition to public utilities, which typically 
have been monopolies, has either been 
undertaken or is a declared policy of 
governments in many countries seeking to

remove structural impediments to competitive 
efficiency. Regulatory reform in the electricity 
and gas industries has been under way in the 
United States for many years, but on a state by 
state basis. Some feel the reform has been too 
piecemeal and that it has been overtaken, to 
some extent, by many significant mergers in 
these industries. The United Kingdom started 
the process of reform much later but is 
progressing rapidly to a situation of consumers 
having freedom of choice of utility providers, 
the first being the supply of gas.

Experience in these countries has shown that in 
order for regulatory reform to be successful, 
Chinese walls need to be erected between the 
separate activities involved in the delivery of the 
service to customers e.g. in the case of gas, 
production, transmission and distribution. If the 
demand for a service is not sufficient to make 
the entry of a competitor feasible, e.g. where 
population is sparse and geographically 
separated, there must continue to be regulation 
of the monopolists’ operations by means of 
restrictions on the price which can be charged 
for the product.

The introduction of competition into these 
previously monopolistic markets has social 
welfare implications in that it exposes 
previously hidden subsidies and may provoke 
political debate about whether or not they 
should continue. Positive steps may need to be 
taken by governments to prevent service 
providers from ‘cherry picking’ the most 
desirable customers or to prevent price 
discrimination against small captive customers. 
In the United Kingdom, a legislative solution to 
this problem has been found in that the Gas Act 
and the supplier’s licence oblige suppliers to 
provide supply to anyone who requests it within 
their licensed areas.

The process of utility reform creates 
opportunities for entrepreneurial behaviour —  
new entrants in the provision of the services 
and the possibility of aggregation in the supply 
of services. These activities add to the potential 
for higher standards of service and lower prices 
to consumers.

Consumer protection implications. Unless 
the benefits of micro-economic reform are 
transformed quickly into price reductions or
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higher standards of service they can be difficult 
for consumers to recognise, particularly if 
greater choice in supplier is accompanied by 
confusion and increased time spent searching 
for information.

Promoting consumer confidence in cyberspace

In order to maximise the opportunities created 
by technological innovation, a high degree of 
international cooperation will be required 
between competition and consumer protection 
authorities at the government level to deal 
swiftly with illegal activities. So, too, will 
partnerships with the private sector, which 
plays a critical role in this area through control 
of the means of payment.

Implications for competition law. The ease 
of movement into and out of the new 
technological arena makes the detection of 
unlawful activity and the apprehension of those 
engaging in it more difficult than in the case of 
activities within national borders. Add to this 
the divergence of national laws, which may 
mean that a consumer transaction is subject to 
different standards in different countries, and 
the difficulties of enforcement action using 
traditional methods become obvious.

The structure of some high technology 
industries is also such that barriers to new 
entrants may be created by the very 
characteristics which make that structure 
attractive to users. An example of this is the 
creation of a network which becomes more 
attractive the greater the number of people 
using it, thus diminishing opportunities for 
viable new networks to become established.

Consumer protection. On the positive side, 
new technology is already providing consumers 
with greater freedom of choice and a variety of 
new products and services. A  major issue for 
purchasers in the new arena is the safety of 
transactions, and if this cannot be guaranteed 
the potential advantages may be curtailed. As 
this issue involves the use of electronic cards it 
is a matter of great interest to private sector 
card providers, and provides an incentive to 
them to work with the private sector to 
minimise problems with transaction systems.

Conclusions

Competition law is increasingly being seen as 
an integral part of the economic policy 
framework which cannot be divorced from the 
policies which underpin other commercial 
strategies, especially trade policy. Close 
communication and cooperation between 
regulators and policy developers will assist in 
the achievement of the outcomes of both 
competition law and trade policy.

Enforcement agencies face increasing 
challenges with market globalisation and 
improvements in technology. Cross-jurisdiction 
cooperation and partnerships with the private 
sector in the area of self-regulation will be 
necessary to effectively carry out the 
enforcement function.

It is in Australia’s interests to develop strategic 
partnerships with countries whose interests are 
the same in the competition and consumer 
protection area and to encourage and be part 
of efforts towards harmonisation of laws or, at 
least, towards core principles and minimum 
standards in this area.

In the APEC region, and in the emerging 
economy of South Africa, Australia has a 
significant role to play in providing leadership 
and assistance as these countries continue their 
economic growth. The increasing number of 
requests to the Commission for assistance and 
training in these countries is evidence of the 
importance of this role.
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