
Enforcement
The following are reports on new and 
concluded Commission actions in the courts, 
settlements involving court enforceable 
(s. 87B) undertakings, and major mergers 
considered by the Commission. Other 
matters still before the court are reported in 
Appendix 1. Section 87B undertakings 
accepted by the Commission and 
non-confidential mergers considered by the 
Commission are listed in Appendix 2.

Restrictive trade practices

Australian Safeway Stores Pty Ltd 
(trading as Safeway) and George 
Weston Foods Limited (trading as Tip 
Top Bakeries)

Price fixing arrangement (s. 45A)

On 23 December 1996 the Commission filed 
Federal Court proceedings against Australian 
Safeway Stores Pty Ltd, trading as Safeway, 
and George Weston Foods Limited, trading as 
Tip Top Bakeries, for alleged breaches of the 
Trade Practices Act, including price fixing. The 
Commission also alleges that two senior 
managers of Safeway were involved in the 
conduct. It is seeking penalties and injunctions.

The Commission alleges that Safeway 
attempted to induce Tip Top Bakeries and 
other bread manufacturers to stop the 
discounting of bread by retailers they supplied.

It alleges that Safeway refused to accept further 
supplies of bread from Tip Top Bakeries and 
other major bread manufacturers who were 
supplying retailers who were discounting the 
price of bread. Safeway recommenced 
purchasing bread from the manufacturers 
concerned once the discounting had ceased.

The allegations relate to bread sales by 
discounters in Ferntree Gully, Albury, Geelong 
and various Melbourne metropolitan areas in 
1994 and 1995.

Safeway and Tip Top are also alleged to have 
entered into a price fixing arrangement for 
bread to be sold at the Tip Top Bakeries store 
in the Preston Market early in 1995.

The Commission acknowledges that George 
Weston Foods Limited has fully cooperated with 
it in its investigation and is continuing to do so.

Moonshadow Charters Pty Ltd and 
Bestcol Pty Ltd

Price fixing arrangement (s. 45A)

On 20 December 1996 the Federal Court 
imposed injunctions restraining Moonshadow 
Charters Pty Ltd and its directors P & D 
Annables, and Bestcol Pty Ltd and its directors 
W & S Hamilton, from making, aiding or 
abetting arrangements to fix prices of ‘dolphin 
watch’ cruises.

The Commission alleged that during the 
October 1996 school holidays the respondents 
attempted to arrange a price fix on dolphin 
watch cruises provided by most tourist 
operators in the Port Stephens district. 
According to the arrangement, operators were 
to provide cruises on a roster basis and at a 
uniform price per head.

The respondents agreed to consent to the 
injunctions. The Court also ordered the 
respondents to pay the Commission’s legal and 
investigative costs, as agreed between the 
Commission and the respondents.
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Pioneer Concrete (Qld) Pty Ltd

Anti-competitive arrangement (s. 45)

On 20 December 1996 the Commission 
discontinued its proceedings against Pioneer 
Concrete (Qld) Pty Ltd and three current and 
former company employees. Pioneer was 
ordered to pay the Commission’s costs. The 
proceedings related to allegations of 
anti-competitive conduct in the Warwick area of 
Queensland in 1990 and 1991.

A  related action brought by Brian Roche and 
Gail Roche against Pioneer Concrete (Qld) Pty 
Ltd was also discontinued, on terms satisfactory 
to all parties.

Mergers

Wattyl Limited and Taubmans

See ‘Adjudication’ chapter.

Pioneer International Limited and 
Pioneer Building Products (Qld) Pty 
Ltd

Acquisition (s. 50)

On 20 December 1996, in the Federal Court 
Sydney penalties and costs totalling 
$5 000 000 were imposed on Pioneer 
International Limited and a subsidiary, Pioneer 
Building Products (Qld) Pty Ltd, following 
Commission action.

Justice Lockhart of the Federal Court found 
that Pioneer’s acquisition of the assets of A  
Class Blocks Pty Limited and an associated 
company, Q Blox Concrete Masonry Pty Ltd, in 
August 1994 breached s. 50 of the Trade 
Practices Act.

The Commission alleged that, between 1991 
and 1995, Pioneer produced and supplied 
about 50 per cent of all concrete masonry in 
south Queensland, a total market worth 
between $15m and $20m a year. During this 
time, A  Class supplied about 10 per cent of this 
market each year, and was responsible for 
vigorous price competition, leading to

significantly decreased concrete masonry prices 
for customers.

The Commission alleged that, from 1992 
onwards, Pioneer considered acquiring the A 
Class business in order to remove it as a 
competitor and increase masonry prices.
During this time, Pioneer received legal advice 
that if it acquired the A  Class business, there 
was a ‘significant risk’ that it would contravene 
s. 50 of the Trade Practices Act. Subsequently, 
in June 1994, Pioneer and A  Class considered 
a different proposal that A  Class close its 
business and sell its masonry production assets 
to Pioneer for $6.5m. After Pioneer obtained 
further legal advice, A  Class closed its business 
and the acquisition proceeded.

The Court held that Pioneer’s acquisition of the 
A  Class assets contravened s. 50 of the Act in 
that it had the effect of substantially lessening 
competition in the south Queensland concrete 
masonry market. Following the acquisition, 
prices for concrete masonry rose significantly.

Pioneer did not enter a defence to the action. 
Pioneer and the Commission made joint 
submissions to the Court on penalties. The 
Court imposed pecuniary penalties of $3.9m 
on Pioneer International Limited and $0.9m on
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Pioneer Building Products (Qld) Pty Ltd.
Pioneer was also ordered to pay the 
Commission’s costs of $200 000.

Pioneer also gave undertakings to the Court 
that for the next five years it would not acquire 
the shares, assets or interest of a competitor 
(worth over $5m) in an Australian concrete 
masonry market without first giving the 
Commission 30 days’ notice.

This is the first time that a company has been 
penalised for a merger contravening s. 50 of 
the Act. The Commission noted the 
importance of Justice Lockhart’s comments 
that, in assessing Pioneer’s penalty for a breach 
of s. 50, the Court did not need to adopt an 
approach different to that of previous penalty 
cases under other sections of the Act.

George Weston Foods and Bunge 
Industrial

Acquisition (s. 50)

On 9 December 1996 the Commission 
announced it would not intervene in the George 
Weston Foods’ acquisition of the starch 
business of Bunge Industrial, which consists of a 
starch plant at Altona, Victoria, and a flour mill 
at Narrandera, NSW.

The Commission said that, although the market 
was quite concentrated and the proposed 
acquisition would reduce the number of 
domestic starch manufacturers from four to 
three, most customers did not express any 
concern about the acquisition. Most customers 
believed that a high degree of competition 
would remain in the market due to the 
existence of two other large domestic starch 
manufacturers, Manildra and Starch Australasia, 
a subsidiary of Goodman Fielder, and the 
possibility of importing starch.

Weston also claimed that the new operating 
division would open up opportunities in the 
international starch market through greater 
efficiency and technology exchange agreements 
with starch manufacturers in the US, Europe 
and South Africa.

The Commission also considered the trade 
policies of the European Union, which

appeared to have the effect of protecting 
European starch producers from import 
competition and giving them a competitive 
advantage in the export of gluten, particularly 
to Asian markets.

In considering merger proposals the 
Commission will continue to consider the effect 
of overseas trade policies on Australian 
companies in markets subject to global 
competition.

Consumer protection

Collings Construction Co Pty Limited 
and Venture Industries Pty Limited

Misleading or deceptive conduct (s. 52), 
unconscionable conduct (s. 51AB)

On 10 December 1996 damages of more than 
$1 million were awarded to seven families 
following Commission representative action 
against Collings Construction Co Pty Limited 
and Venture Industries Pty Limited in relation 
to home building. The award was made after 
findings by Justice Hunter of breaches of s. 52 
by five of the defendants. He did not make 
findings in relation to allegations of breaches of 
s. 51AB.

The Commission instituted proceedings in the 
Federal Court in September 1993, alleging 
misleading, deceptive and unconscionable 
conduct on the part of the defendants: Collings 
Construction Co Pty Limited, Wayne Collings, 
Venture Industries Pty Limited, Harry Kioussis, 
Penny Kioussis and June Collings. The matter 
was later transferred to the NSW Supreme 
Court.

In his judgment, Justice Hunter said of Collings:

[Collings Construction] held itself out as a 
builder or builder supervisor which would 
oversee the building of the subject works when it 
had no intention of involving itself beyond 
design stage. ... [Collings Construction] set 
about obtaining the commitment of the owners 
to arrangements with it by constructing a 
contract price which was superficially and 
deceptively very competitive when, in fact, it 
was constructed on a contractual foundation of 
provisional sum items and provisions for 
variations, which, in the circumstances ensured
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that the contract price could be greatly increased 
during the performance of the works by 
adjustment of provisional sum allowances and by 
variation claims.

Justice Hunter also said of Collings:

[Collings Construction offered] a contract price 
which was within the prospective client’s budget, 
and superficially, highly competitive, but which 
in reality, was illusory and susceptible to 
significant increases. Dealing with a customer 
whose funds were limited, and dependent usually 
on loan facilities, I regard this technique of 
Collings Construction as cynical in its treatment 
of the customer ... Collings Construction was 
well aware of the propensity of Venture to take 
advantage of this contract structure by exploiting 
its provisional sum items and variation 
provisions and by forcing fresh contracts upon 
the owners in the knowledge that they were 
committed to the project through the payment 
of irrefundable deposits to Collings 
Constructions.

Of Venture Industries, Justice Hunter said:

far from being a highly qualified builder of 
excellence and a craftsman, (Venture) was 
extremely incompetent, indifferent to the needs 
and interests of the owners to the point of being 
a predator rather than the provider of services.

Justice Hunter also said:

I have little doubt that the contract price as 
stipulated by Collings Construction and Venture 
was grossly inadequate and could only have been 
stipulated in the knowledge that the excessive 
use of provisional sum and prime cost items and 
the scope for variation claims would permit a 
recovery of a significantly greater sum than 
stipulated as the contract sum in the contract 
documents ...

Justice Hunter’s findings provided for damages 
of over $1 000 000, including about $148 000 
against the Venture parties for vexation or 
aggravated damages. The Commission is also 
seeking interest on behalf of the consumers.

June Collings was not found to have acted in 
contravention of the Trade Practices Act, and 
was held not to be liable for any of the damages.

The Commission said that, although the 
problems experienced by these families were at 
the extreme end of the scale, the case 
demonstrated problems that may be faced when 
building a home, including use of confusing 
building contracts, significant price increases, 
delays, substandard construction and inadequate 
dispute resolution.

Chats House Investments Fty Ltd

Unconscionable conduct (s. 51AA), 
misleading and deceptive conduct (s. 52), 
false or misleading representations (s. 53(d))

On 20 December 1996 Justice Branson of the 
Federal Court found that foreign exchange 
broker Chats House Investments Pty Ltd and its 
director, Albert Chan, had breached several 
sections of the Trade Practices Act. She found 
that they had breached s. 51AA by engaging in 
unconscionable conduct, s. 52 by engaging in 
misleading and deceptive conduct, and s. 53(d) 
by falsely representing that it was affiliated with 
Bankers Trust Australia.

The Court ordered that Chats House and Chan 
pay $894 217, to be distributed between the 
26 former Chats House clients on whose behalf 
the Commission ran a representative action. 
Chats House’s and Chan’s Australian assets had 
previously been frozen by the Court, on the 
Commission’s application.

The Commission had brought the action on 
24 April 1996 following an investigation by the 
Australian Securities Commission.

Chats House’s operation involved actively 
recruiting inexperienced agents, training them 
poorly, then sending them out to attract clients 
to the scheme.

Justice Branson’s findings against Chats House 
were based on its practice of enticing 
unsophisticated investors into investing moneys 
with Chats House on the promise of making 
profits through foreign exchange margin 
trading. Chats House did not in fact trade in 
the foreign exchange market, but manufactured 
paper losses based on supposed foreign 
exchange trading in order to induce its clients 
to make further payments. Chats House falsely 
represented to its clients that the demands it 
made for further payment were necessary in 
order to avoid liquidation of the client’s foreign 
exchange position and loss of their original 
investment.

Chats House’s clients were each required to pay 
$20 000 as a deposit. In most cases, clients 
were required to pay additional moneys in 
‘margin calls’ which Chats House

Page 2 2 ACCC Journal No. 7



En fo rcem ent

misrepresented as being required by the banks 
through which it dealt. The Commission 
alleged that Chats House had regularly 
contrived to maximise the amount that its 
clients lost in speculations. Justice Branson 
also found that Chats House had remitted 
deposits and interest charges paid by its clients, 
to an associate of Chats House in Singapore.

Her Honour said that Chats House ‘deliberately 
and unconscientiously took advantage of its 
superior position of understanding and 
knowledge in circumstances in which its clients 
were in a position of special disadvantage and 
without the ability to make judgments in their 
own best interests’ .

The Commission said that this case was the first 
time that a court had made a decision on a 
breach of s. 51AA, and that it established a 
general principle that the Commission could 
bring actions under the Federal Court’s ‘class 
action’ provisions.

Chubb Security Australia Pty Ltd

Misleading or deceptive conduct (s. 53)

On 20 December 1996 Justice Lockhart of the 
Federal Court made consent orders against 
Chubb Security Australia Pty Ltd, following 
action brought by the Commission.

The Commission alleged that Chubb had 
breached s. 52 of the Trade Practices Act by:

■ failing to provide security patrol runs as 
contracted;

■ instead of carrying out physical inspections 
as required, checking premises simply by 
driving past them;

■ telling customers that contracted services 
had been completed when they had not; and

■ in the Newcastle area, amending electronic 
data by entering references to security 
checks which had not been carried out, and 
by changing times recorded to fit with 
patrol times specified by customers.

Chubb admitted to the Court that it had misled 
customers about the security services for which 
it was paid.

The Court imposed injunctions on Chubb 
restraining it from representing to customers 
that it had carried out mobile patrol services 
which it had not provided, and representing 
that it would provide patrol services without 
having reasonable grounds for making the 
representations. His Honour also ordered 
Chubb to pay the Commission’s legal and 
investigative costs.

Chubb also gave a court enforceable 
undertaking to the Commission to:

■ provide refunds or credits totalling over 
$500 000 to most customers who have 
been, or were, with Chubb for more than 
three months at any time in the last three 
years;

■ provide copies of documents to customers 
who are pursuing other remedies through 
courts or tribunals;

■ send letters of apology to all affected 
customers;

■ place public notices in national newspapers 
and in a security industry magazine;

■ introduce a management control program 
to carefully monitor patrol services —
Chubb will automatically make refunds for 
patrols missed for reasons such as staff 
failings and poor scheduling of patrols;

■ each year, for three years, report to the 
Commission on compliance with its 
undertakings, numbers of patrols missed, 
and refunds made;

■ implement a code of ethics for the 
administration of patrol services;

■ pay for a Commission officer to address the 
next two conferences of ASIAL, the 
security industry’s association;

■ lobby for Australian Standard AS4421 to 
be amended to require all security firms to 
run trade practices compliance programs,
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and to ensure accuracy of all 
representations about levels of service; and

■ provide free security services, for two years, 
to Newcastle’s Fort Scratchley Maritime 
Museum, an historic site prone to vandalism.

The Commission said that this was not the first 
time that it had taken action against Chubb. It 
acknowledged, however, that in this matter 
Chubb had been cooperative and thorough in 
addressing its concerns.

Telstra

False or misleading representations (s. 53)

On 13 December 1996 the Federal Court 
restrained Telstra from making false or 
misleading representations to the public in a 
radio or television program with respect to any 
charges for its telecommunications services.
The order is effective to 31 December 1999.

The Commission instituted proceedings after 
Telstra representatives falsely stated that Telstra 
offered 21 cent local telephone calls under its 
Local Call Saver 15 Flexi-Plan (CS15). The 
statements were made on live prime-time 
television and radio programs in response to 
Optus’ launch of its 20 cent local call campaign.

Under CS15, a 15 per cent discount is available 
for calls totalling $15-100 per month (that is, 
between 61 and 400 calls per month). The 
standard tariff charged by Telstra for local calls 
is 25 cents. Average cost per local call within a 
month therefore ranges between a maximum of 
25 cents and a minimum of 21.81 cents.
(There is no discount on the first 60 calls, or for 
any calls after 400 calls). There is no point at 
which Telstra customers could obtain 21 cent 
local calls.

While Jenkinson J accepted that Telstra would 
be unlikely to make further misrepresentations 
about CS15, had publicly acknowledged the 
mistakes in its statements, and had diligently 
and promptly instructed its staff as to the 
precise terms and conditions of the plan, he 
stated that ‘the kind of conduct which has 
founded the proceeding is ... likely to be 
repeated’ .

He further said that ‘under the exigencies which 
keen competition for the custom of a multitude 
of consumers imposes on [Telstra] it constantly 
resorts, as does its competitor Optus, to 
repetitive television advertisement marked less 
by information than by emotional stimulation’ .

Jenkinson J used his discretionary power to 
emphasise the Court’s disapproval of Telstra’s 
conduct, describing the conduct of Telstra’s 
representatives as ‘flagrant’ .

Holiday Concepts Management Ltd

Misleading or deceptive conduct (s. 52)

On 7 January 1996 Holiday Concepts 
Management Ltd, a marketer of timeshare 
resorts, consented to Federal Court orders in 
relation to making certain claims about 
timeshare purchases in its Island Breeze Resort 
at Phillip Island, Victoria.

The Commission instituted action against 
Holiday Concepts in mid-1995, alleging 
misleading or deceptive conduct in the 
promotion and selling of timeshare at the resort.

The Commission alleged that sales employees 
told prospective purchasers they were being 
offered a ‘special deal’ which was available only 
that day, when in fact the purchase benefits 
were the standard offering at that time. The 
Court orders restrain Holiday Concepts for two 
years from making similar representations.

The orders also restrain Holiday Concepts from 
making representations about rentals that can 
be obtained by renting out timeshare, and the 
potential resale value or investment potential of 
timeshare, without substantiation. Any 
representations about potential resale or 
investment value of timeshare must also state 
that there is no established market for resale of 
interest in timeshare resorts and that sale of an 
interest in a timeshare resort in the short to 
medium term may give rise to a loss.

In negotiations with the Commission, Holiday 
Concepts also agreed to establish a process to 
examine and address concerns of past and 
present members of the Island Breeze Resort 
about representations made at the time of their 
purchase of timeshare. The process includes 
establishing a dispute resolution mechanism for
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aggrieved consumers. The company has also 
agreed to implement an internal trade practices 
compliance program.

The Commission commended Holiday 
Concepts’ cooperation in this matter, saying 
that the company had gone beyond what it had 
sought when it first initiated proceedings.

Universal Vending Systems Pty Ltd 
and Corporate Catering Group Pty Ltd

Misleading and deceptive conduct (s. 52)

On 6 July 1995 the Commission instituted 
proceedings against Universal Vending Systems 
Pty Ltd and Corporate Catering Group Pty Ltd, 
alleging misleading and deceptive conduct with 
respect to the advertising of business 
opportunities relating to vending machines and 
a snack food distribution business. The 
Commission was successful in obtaining an ex 
parte injunction against Universal and CCG and 
various individuals involved which restrained the 
companies and individuals from advertising or 
promoting these business opportunities and 
restrained the companies from disposing of 
their assets.

The directors of Universal had placed 
advertisements nationally seeking interstate 
distributors or offering a business opportunity 
involving ‘free’ vending machines for dispensing 
basketball cards. The machines were to be 
installed in high traffic sites by Universal. In 
fact Universal was unable to install the 
machines in the promised sites and was unable 
to supply the required cards.

CCG had placed advertisements nationally 
claiming to offer a licence to operate a catering 
program involving cardboard display boxes for 
the sale of snack foods. CCG offered to place 
the boxes in predetermined sites which would 
maximise revenue when in fact it was unable to 
place the boxes in acceptable sites.

The Commission succeeded on 31 October 
1996 in obtaining final orders by consent 
permanently restraining the individuals and 
companies from making false and untrue 
representations about the quality, cost, delivery, 
sites or installation of vending machines, 
sporting cards or snack food boxes. In addition

the individual respondents were permanently 
restrained from advertising or promoting these 
business opportunities and entering into 
contracts with consumers on behalf of Universal 
or CCG. The director of Universal and CCG 
was also required to refund to the victims of the 
scheme the moneys that had been frozen in two 
CCG accounts.

Nationwide News Pty Limited

False or misleading representations (s. 53(e) 
and (g)), /a/se/y offering prizes (s. 54)

On 20 December 1996 the Full Federal Court 
upheld the conviction of Nationwide News Pty 
Limited (publisher of Sydney’s Dai/y Telegraph) 
for misleading the public in relation to a free 
mobile phone promotion in 1994, in breach of 
s. 53(g). Fines of $120 000 against the News 
Corporation subsidiary were also upheld.

The advertisements in the then Telegraph 
Mirror promised readers a ‘free’ mobile phone 
but the conditions attaching to the offer meant 
readers had to pay more than $2000 in related 
charges. In August 1996, Justice Heerey found 
the company guilty of six breaches of s. 53(g) 
of the Trade Practices Act (see ACCC Journal 
5, p. 21).

In the appeal judgment, Justice Lindgren noted: 
‘Any respect in which the goods or services 
offered as “free” may not be free should be 
prominently and clearly spelled out so that the 
magnetism of the word “free” is appropriately 
qualified. In my opinion, this did not occur in 
the present case’ .

Justice Lindgren said that the potential 
customer ... would have expected to incur 
expense on deciding to use the phone, possibly 
by way of an initial charge for connection ... 
and certainly for calls made. But he or she 
would not have expected the conditions 
referred to in the advertisement to compel him 
or her to enter into a contract of a particular 
kind with a particular service provider
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The Vales Wine Company Pty Ltd

False or misleading representations (s. 53(a))

The Full Federal Court has upheld the 
conviction of The Vales Wine Company Pty Ltd 
and its directors for breaching s. 53 of the 
Trade Practices Act.

The Commission initiated proceedings against 
The Vales in December 1993 after an audit of 
The Vales’ records by the Australian Wine and 
Brandy Corporation revealed some anomalies.

On 10 May 1996 Justice O ’Loughlin convicted 
The Vales of four charges relating to the sales 
of bulk wines to a number of Australian 
wineries in 1991 to 1992. The sales involved 
volumes of wine of between 30 000 litres and 
198 000 litres.

The Court found that representations were 
made to various wineries that the wines were 
varietal wines such as shiraz and cabernet 
sauvignon, but that the wines supplied were, in 
fact, blends. The Commission proved that the 
winemakers had deliberately falsified records 
relating to the wine’s contents.

On 19 September 1996 The Vales was fined a 
total of $165 000 for falsely representing the 
vintage and description of quantities of bulk 
wine. The company’s former directors, Claude 
Curtis and Michael Von Berg, were each fined 
$10 000 for aiding and abetting The Vales in 
the misleading and deceptive conduct in relation 
to one of the charges. Justice O ’Loughlin 
ordered that the company pay 35 per cent, and 
the directors pay 10 per cent, of the 
prosecutor’s costs.

The former directors appealed the decision in 
November 1996. The appeals were dismissed, 
with costs ordered in favour of the DPP, on 
19 December 1996.

The directors are seeking special leave to 
appeal to the High Court.

(See also ‘Legal notes’ for commentary.)

Australian Business Reports Pty 
Limited

False or misleading representations (s. 53)

On 11 December 1996 the Commission began 
legal action against the Australian Business 
Reports Pty Limited and its director, Mr Gary 
Solah. It alleges that ABR and its director 
promoted a ‘register’ known as the Consumers 
Business Register and made misleading and 
unsolicited claims to small businesses.

The Commission alleges that the ‘register’ 
made representations to many small businesses 
that were likely to mislead or deceive, including 
that:

■ the ‘register’ is either a government agency, 
or in some way associated with a 
government; and

■ the businesses need to use the services in 
order to meet government regulatory 
requirements.

On 19 December 1996, in the Federal Court 
Canberra, Justice Finn granted an interlocutory 
injunction preventing the alleged conduct from 
continuing.

A  directions hearing will be held in Canberra on 
28 February 1997. A  full hearing is expected 
in June 1997. The Commission is seeking 
orders including refunds of administration fees 
or moneys received, corrective advertising, and 
corrective letters to clients including an offer of 
a refund.

This action follows similar proceedings 
instituted by the Commission against a number 
of schemes in August 1996 (see ACCC Journal 
5, pp. 24-25). Commission investigations, 
conducted with the help of State and Territory 
consumer affairs and fair trading agencies, have 
uncovered more than 30 such schemes.
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Marigny Australia (A/sia) Pty Ltd 
(trading as L’Oreal)

Misleading or deceptive conduct (s. 52), false 
or misleading representations (s. 53(e) & (g)), 
offering a gift or prize with the intention of 
not providing the gift or prize as offered 
(s. 54)

The Commission instituted proceedings on 
28 June 1996 against Marigny (A/sia) Pty Ltd, 
trading as L ’Oreal, in relation to a $6 cash back 
offer for a L ’Oreal hair care product. The offer 
was promoted through national stores such as 
Coles, Woolworths, Big W, Target as well as 
approximately 3000 pharmacies.

The offer to consumers was made on a label 
attached to a card inserted into the packaging 
of L ’Oreal’s Excellence Imedia Creme. While 
the $6 cash back offer was visible, important 
conditions —  including a limit of one per 
household —  were concealed within the 
packaging.

On 1 August 1996 the Federal Court granted 
interim injunctions restraining L ’Oreal from 
promoting the sale or supply of products with 
the cash back card. The injunctions also require 
L ’Oreal to advise wholesalers and retailers of 
the court action and its effects, publish 
advertisements stating that the offer would be 
honoured regardless of the number of products 
purchased, and conduct compliance checks to 
ensure that the Court Order was being complied 
with.

On 22 November 1996, by consent order, the 
Federal Court declared that the cash back offer 
by L ’Oreal breached ss 52 and 53(g) of the 
Trade Practices Act. It also made permanent 
the injunction restraining L ’Oreal from 
promoting the sale or supply of products with 
the cash back card.

The Commission accepted a s. 87B undertaking 
from L ’Oreal that its trade practices compliance 
program would be audited in 1997 and 1998.

Email Ltd and Lovelock Luke Pty Ltd

False or misleading representations about the 
place o f  origin of goods (s. 53(eb)), misleading 
or deceptive conduct (s. 52)

On 22 August 1996 the Commission instituted 
declaration and injunction proceedings in the 
Federal Court Sydney against Email Ltd and 
Lovelock Luke Pty Ltd. The Commission 
alleges that Email and Lovelock Luke falsely 
represented that Emailair air conditioners were 
made in Australia. The Commission’s 
contention is that where a significant 
component of a product is imported then it 
cannot be properly labelled as ‘Made in 
Australia’ .

Directions hearings were held on 13 September 
1996 and 19 December 1996. Next directions 
hearing will be held on 13 February 1997.

Microsoft

False or misleading representations (s. 53)

On 12 December 1996 Microsoft offered court 
enforceable undertakings to the Commission in 
relation to a promotion which the Commission 
claims may have misled consumers.

In a recent promotion Microsoft offered 20 
hours of free Internet access to purchasers of 
Windows 95 software or the Windows 95 
Upgrade. The offer was made on point of sale 
advertising and on the inside of a sticker 
attached to the packaging, but important 
restrictions applying to the offer were not 
obvious until after purchase. They included a 
condition that the offer was available only to 
holders of a Visa or Mastercard credit account. 
Also, the sticker concealed an expiry date of 
31 October 1996 but the offer was still being 
promoted in retail stores across Australia well 
after that date had passed.
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Microsoft responded to the Commission’s 
concerns by notifying all 3700 distributors and 
resellers of Microsoft products in Australia to 
remove the promotional sticker and all 
promotional material relating to the offer as 
soon as possible; placing an insert in its 
Communique magazine informing consumers 
that the offer had been extended until 
31 December 1996 and apologising to 
consumers who may have been misled; and 
placing a notice on its Internet site informing 
consumers of the extension of the offer.

Microsoft also gave court enforceable 
undertakings to:

■ honour all claims for free Internet access 
from consumers who bought the product 
displaying the offer, up to and including 
31 December 1996;

■ write to those purchasers who may have 
been misled;

■ improve its complaint handling procedures; 
and

■ instigate a more comprehensive trade 
practices compliance program for its 
management, sales and marketing staff.

Bank of Western Australia Limited 
(BankWest)

Misleading or deceptive conduct (s. 52), false 
or misleading representations (s. 53)

On 16 December 1996 Bank of Western 
Australia Limited (BankWest) offered court 
enforceable undertakings to the Commission to 
compensate any customer who has suffered 
financial loss as a result of representations 
made in contravention of the Trade Practices 
Act.

The Commission had investigated a complaint 
regarding representations allegedly made by 
one or more employees or agents of BankWest 
in its Sales and Customer Management Unit 
during July 1996. After being approached by 
the Commission, BankWest accepted that some 
information given about home loans offered by 
non-bank lenders was incorrect.

BankWest admitted that the incorrect 
information included that some non-bank 
lenders:

■ did not refund establishment fees if the 
home loan offer was not taken up;

■ did not accept early or additional 
repayments on home loans;

■ insisted that early or additional repayments 
be made by mailed cheques;

■ did not credit early or additional 
repayments on home loans daily, but only 
on the monthly or fortnightly due date of 
the repayment;

■ did not offer flexible products such as 
personal loans, offset accounts, or redraw 
facilities;

■ did not roll establishment fees and loan 
set-up costs into the principal amount of 
the home loan; and

■ tied borrowers to home loan contracts for a 
minimum of seven years.

The Commission acknowledged that as soon as 
BankWest became aware of the alleged 
misrepresentations, it took steps to ensure that 
all information given in response to inquiries 
about non-bank lenders was correct and not 
misleading.

The Commission accepted legally enforceable 
undertakings from BankWest to:

■ launch advertising offering compensation to 
customers who believe they were misled;

■ review its internal trade practices 
compliance program; and

■ develop a pamphlet for intending home 
buyers on the home loan financial services 
of bank and non-bank lenders.

C u e  D esign s  Pty Ltd

False or misleading representations (s. 53)

Following a Commission investigation, Cue 
Designs Pty Ltd was informed that the ‘Return 
Policy’ sign displayed in its retail stores was 
likely to mislead consumers as to their rights in
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respect to the statutory warranties provided 
under the Trade Practices Act by giving the 
impression that they could not obtain cash 
refunds.

This was compounded by company employees 
making statements that implied Cue would not 
offer cash refunds for faulty garments, contrary 
to the company’s documented policy which 
states that refunds are to be given ‘on the spot’ 
where garments are faulty.

Cue reacted immediately to the Commission’s 
concerns providing it, on 13 January 1997, 
with legally enforceable undertakings to:

■ withdraw the ‘Returns Policy’ signs from all 
its stores;

■ issue a ‘Returns and Refunds Policy’ and a 
‘D o ’s and Don’ts’ to its staff; and

■ institute internal training and compliance 
programs.

Proctology Centres of Australia

False or misleading representations (s. 53)

On 26 November 1996 Proctology Centres of 
Australia gave court enforceable undertakings to 
the Commission to correct representations 
made in advertisements and to patients about 
PC A ’s treatment of haemorrhoids. These 
included that the treatment was 100 per cent 
effective, had minimum discomfort, gave instant 
relief and needed only one visit.

PCA acknowledged that in some cases the 
treatment may be unsuccessful, some pain and 
discomfort may be experienced, sometimes 
more than one treatment was necessary, and 
that the procedure is new and has not yet been 
scientifically validated by long-term study.

PCA undertook to place corrective advertising 
in the Daily Telegraph and the Sunday 
Telegraph, to stop making the representations 
to patients, and to provide written instructions 
to staff to ensure accurate information is given 
to consumers.

PAK Allied Enterprises Pty Ltd 
(trading as Private Pleasures)

Misleading or deceptive conduct (s. 52), false 
or misleading representations (s. 53(e))

On 20 November 1996 the Commission 
accepted court enforceable undertakings from 
PAK Allied Enterprises Pty Ltd, trading as 
Private Pleasures, in relation to alleged 
misleading representations about its ‘chat line’ 
services.

An advertisement appearing in the West 
Australian on 31 July 1996 represented that 
the cost of calling its adult chat line service was 
$1.00 per minute. However, the Commission 
obtained information that the actual cost of 
calling the service was between $2.25 and 
$2.39 per minute. It later discovered that the 
advertisement also appeared throughout July 
1996 and possibly early in August 1996.

The Commission considered that Private 
Pleasures had engaged in misleading or 
deceptive conduct. Private Pleasures 
acknowledged that it may have contravened the 
Act and gave court enforceable undertakings to 
the Commission to:

■ refrain from making misleading or 
deceptive representations about the cost of 
calling the service, or any similar services; 
and

■ place corrective advertising in the personal 
column of the West Australian, offering 
reimbursement to consumers who used the 
service when the advertisements were 
placed and believe they were misled as to 
the cost of the service.

Kenco Car Care Pty Ltd

False or misleading representations about 
place o f origin (s. 53(eb))

Consumers who bought towelling incorrectly 
labelled as being made in Australia were offered 
a refund following Commission intervention.

The sealed packaging for the towelling supplied 
by Kenco Car Care Pty Ltd said the product 
was made in Australia, but the towelling was 
made in Pakistan and labelled as such.

A C C C  Jo urna l No. 7 Page 2 9



En fo rcem ent

The Commission advised Kenco that it may be 
breaching the Trade Practices Act through false 
and misleading representations about the 
country of origin of the towelling.

Kenco acknowledged that it had contravened 
the Act and cooperated with the Commission to 
resolve the matter by offering a legally 
enforceable undertaking. On 18 December 
1996 Kenco undertook:

■ not to represent that Australia is the place 
of origin of the towelling;

■ to remove the statement ‘Australian made’ 
from all packaging of the towelling;

■ to visit all outlets to ensure that the 
statement has been removed and to report 
to the Commission on the outcome of the 
visits;

■ to publish corrective advertising offering 
refunds; and

■ to institute a trade practices compliance 
program.

Corporate Holdings Pty Ltd (trading 
as ACW Services)

Misleading or deceptive conduct (s. 52), false 
or misleading representations (s. 53)

In November 1996 the Commission resolved a 
number of complaints against Corporate 
Holdings Pty Ltd, trading as ACW  Services. 
ACW  Services is a telephony service provider 
with approximately 28 000 customers 
Australia-wide.

The complaints received included:

■ customer accounts not being credited with 
payments;

■ customers experiencing delays in receiving 
bills from ACW  (up to 6 months in some 
cases);

■ customers not receiving the promised 
phone account discounts and/or being 
charged a joining fee of which they were 
not aware;

■ customers experiencing delays in switching 
back to Telstra from ACW; and

■ ACW  not returning phone calls.

The Commission said that ACW  had been 
unable to rectify these account problems.
When some customers had complained that 
their account was incorrect, ACW  had 
threatened to disconnect if they did not pay.

After Commission intervention, ACW  gave a 
series of undertakings to the Commission to:

■ take no action to disconnect telephone 
services to any customers with a grievance 
or query regarding an account issued by 
ACW; and

■ cease promoting its services to new 
customers.

On 14 December 1996 Corporate Holdings 
Pty Ltd, trading as ACW, ceased operation as a 
telecommunications provider. ACW  customers 
are free to transfer to Telstra, Optus or another 
reseller/service provider.

The Commission also contacted Telstra to 
explain its concerns. Telstra assured the 
Commission that it would not disconnect any 
ACW  customer until proper inquiries had been 
undertaken to ascertain whether or not the debt 
allegedly owed by the customer to ACW  was 
correct.

Product safety

Glendale Chemical Products Pty Ltd

Misleading or deceptive conduct (s. 52), false 
or misleading representations (s. 53), liability 
for defective goods causing injuries —  loss by 
injured individual (s. 75AD), liability for 
defective goods —  loss relating to other 
goods (s. 75AF)

The Commission instituted proceedings against 
Glendale Chemical Products Pty Ltd, supplier of 
Glendale Caustic Soda, after complaints from a 
consumer who claimed he suffered injuries and 
property damage as a result of using the
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product in his home. This is the first time that 
the Commission has instituted proceedings 
under the product liability provisions of the 
Trade Practices Act. The Commission is 
seeking compensation on behalf of the 
consumer.

Caustic soda is a commonly available household 
product which is potentially dangerous. The 
Commission alleged that the instructions on the 
product’s label were inadequate because they 
failed to state that the product should be mixed 
only with cold water.

On 3 December 1996, following negotiations 
between the Commission and Glendale, the 
company provided undertakings to the Court, 
on an interlocutory basis, to:

■ not supply the product unless each 
container either bears a revised label on the 
side and a label on the lid or bears a further 
revised label on the side;

■ supply to all persons to whom it has 
supplied the product in the past 12 months 
a sufficient quantity of lid labels to affix to 
products that are presently on the shelves;

■ publish a public safety notice in nominated 
newspapers, advising that caustic soda can 
be dangerous and cause serious injuries 
when not used correctly and providing 
information on how caustic soda should be 
used and a contact line for queries and 
further information; and

■ notify all persons to whom it has supplied 
the product during the past 12 months of 
the substance of the undertakings.

MNB Variety Imports Pty Ltd

Non-compliance with mandatory consumer 
product safety standard (s. 65C)

On 12 December 1996 the Commission 
instituted two criminal proceedings in the 
Federal Court against MNB Variety Imports Pty 
Ltd, formerly known as MNB Electronics Pty 
Ltd. MNB is an importer and wholesale 
supplier of electronic, general and novelty 
goods.

In the first proceedings, the Commission 
alleged that MNB supplied children’s swimming 
aids (inflatable arm bands), styled ‘Sun & Fun 
Inflatable Swim Aids’, that did not comply with 
the mandatory consumer product safety 
standard for flotation toys and swimming aids 
for children. The Commission alleged that the 
swim aids and their associated packaging were 
not marked in accordance with the standard.

In the second proceedings, the Commission 
alleged that MNB supplied sunglasses, styled 
‘Sundance’, which did not comply with the 
mandatory consumer product safety standard 
for sunglasses and fashion spectacles. It alleged 
that this style of sunglasses failed to comply 
with the standard in that:

■ the lenses were too narrow, allowing ultra 
violet light penetration from the sides;

■ the lenses were not uniform;

■ the lenses had refractive problems which 
may cause discomfort to the wearer by 
blurring their vision; and

■ the sunglasses were incorrectly labelled.

Both matters are listed for directions in Sydney 
on 6 February 1997.

Stem’s Playland Pty Limited

Non-compliance with mandatory consumer 
product safety standard (s. 65C)

On 15 January 1997 the Commission obtained 
undertakings in the Federal Court permanently 
preventing the further supply of the Starfish 
swimming vest in its present form.

The Commission alleged that the vest, 
distributed by Stern’s Playland Pty Limited, was 
in breach of the consumer product safety 
standard for flotation toys and swimming aids 
for children prescribed under the Trade 
Practices Act.

The Commission alleged that when a child 
wearing the vest jumped or dived into water, 
the water pressure may cause the buckles to 
unfasten and the vest could slip off. The 
mandatory standard provides that each
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swimming aid must be designed in such a way 
that it can be securely fitted to the appropriate 
size wearer and, when correctly fitted, cannot 
be dislocated in normal use.

On 3 January/ 1997 Justice Bryan Beaumont of 
the Federal Court made interlocutory orders, by 
consent, preventing the supply of the vest by 
Sterns and requiring the placement of warning 
notices in newspapers in all capital cities.

The permanent undertakings require the 
continuance of the newspaper advertisements 
together with television advertisements alerting 
consumers that the buckles may unfasten on 
impact with the water.

There has been no recall of the product but 
Sterns has undertaken to the Court to accept 
returns of undamaged swimming vests to the 
point of sale and to provide refunds to retailers.

The Commission acknowledged that Stems had 
not knowingly supplied a product in breach of 
the safety standard and that it had cooperated 
by providing appropriate undertakings to the 
Court.

Atmospherics Corporation Pty Ltd, 
Candy Point Pty Ltd (trading as 
Bocam Sales) and Nuline Distributors 
Pty Ltd

Non-compliance with a mandatory consumer 
product safety standard (s. 65C)

On 10 January 1997 the Federal Court 
Melbourne made interim orders restraining 
Atmospherics Corporation Pty Ltd and Nuline 
Distributors Pty Ltd from supplying an aerosol 
dry powder chemical type fire extinguisher, 
branded ‘Fireout’ .

The Commission filed proceedings on 
18 December 1996 in the Federal Court 
Melbourne against Atmospherics Corporation 
Pty Ltd, the manufacturer of Fireout, Candy 
Point Pty Ltd trading as Bocam Sales, and 
Nuline Distributors Pty Ltd, distributors of 
Fireout.

The Commission alleged that recent tests 
indicated that the extinguisher failed to meet 
the requirements of the mandatory standard as

prescribed under the Trade Practices Act. In 
particular it alleged that in recent tests the 
extinguisher failed to extinguish fires when 
tested in accordance with the requirements of 
the standard.
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