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Forum

Annual Report
1996-97
The following is an edited version of the 
overview chapter of the Commission’s Annual 
Report for 1996-97, which was tabled in 
Parliament on 22 October 1997. Copies of the 
report can be purchased at Government Info 
Shops.

Competition and 
consumer policy at work

The Australian Competition and Consumer 
Commission’s first full year of operation was 
marked by significant change in the mix of its 
workload as a result of the new issues and 
responsibilities arising from competition policy 
reform.

Functions arising from the progressive 
transition from sector-specific to 
competition-oriented regulation in key areas of 
the economy were the principal ingredient in 
this shift. The combination of competition and 
consumer protection agency and public utility 
regulator will become progressively more 
apparent in the Commission’s work.

The Commission is now deeply involved in 
issues of market regulation as a result of the 
privatisation of utilities and the formation of 
national markets in gas, electricity, 
telecommunications, airports and rail.

Australia’s decision, through the Council of 
Australian Governments, to adopt this approach 
is a departure from the traditional international 
practice of vesting public utility regulation in a 
variety of separate agencies. The objective is 
reform based on the achievement of

competitive outcomes of broad national benefit, 
rather than the pursuit of traditional, narrowly 
defined regulatory targets.

The changing nature of the Commission’s work 
reflects a redefinition of its priorities away from 
areas exposed to import competition. The 
focus is now on the non-traded goods and 
services sector of the economy.

N e w  functions

Involvement in micro-economic reform 
processes represents a major and growing area 
of work to which the Commission devotes 
significant resources, identifying and resolving 
both competition and consumer issues. This is 
an evolving role which is likely to peak in the 
next few years.

Of particular importance is work arising under 
Part IIIA of the Trade Practices Act, introduced 
as part of the competition policy reform 
process. Part IIIA establishes a regime for third 
party access to facilities of national significance 
—  for example in the electricity, gas, 
telecommunications and various transport 
sectors.

The most notable examples of such work in the 
year under review were the assessment for 
authorisation and Part IIIA access of the market 
arrangements for the National Electricity Market 
Code and the implementation of the National 
Gas Third Party Access Regime.

The national electricity and gas market 
arrangements require the Commission to play a 
new role in which, in addition to enforcement 
of Part IV of the Act, complementary new 
regulatory issues arise (for example concerning 
access).

Structural reform, corporatisation and 
privatisation in sectors such as electricity, gas, 
telecommunications, water supply, ports,
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airports, health and postal services often raise 
complex competition issues which touch on 
matters that are either potential contraventions 
of the Act or concern the efficiency or 
effectiveness of competition in the delivery of 
goods and services.

In relation to the National Electricity Market the 
Commission has three main roles:

■ authorisation of the National Electricity 
Code under Part VII of the Act;

■ acceptance of an industry access code and 
individual access undertakings under
Part IIIA; and

■ oversight of market conduct under 
Parts IIIA and IV and price regulation of 
transmission.

Toward the end of the year the Commission 
granted a conditional interim authorisation for 
the NEM1 Stage 1 market arrangements.

In gas reform, the Commission has advanced 
suggestions to make more effective the 
proposed National Third Party Access Code for 
pipeline systems, which is intended to provide 
users with a degree of choice of gas suppliers 
and level of service, and in which the 
Commission prospectively has the role of 
national regulator, for which it is preparing.

The Commission has also pointed out that 
provision for access by new producers to 
upstream processing and gathering facilities will 
ultimately be necessary if users are to have 
effective choice between producer-suppliers 
who own established facilities in nationally 
significant basins, and producers for whom the 
development of separate facilities would be 
uneconomic. Parallel with this activity the 
Commission has responded to gas policy 
reform initiatives in the States (e.g. market 
structures, pipeline tendering) and participated 
in a Tribunal review and a separate 
COAG-related review of the 
authorisation/exemption of certain contractual 
ties in gas supply, in which interested parties 
have made submissions as to the significance 
(or otherwise) for those arrangements of recent 
developments in the market.

Telecommunications

Introduction of a new Telecommunications Act 
and amendments to the Trade Practices Act 
have conferred on the Commission primary 
responsibility for the competition and economic 
regulation of telecommunications services.

The Commission’s new responsibilities are 
primarily centred on new enhanced competition 
powers under Part XIB of the Trade Practices 
Act and new access provisions specific to 
telecommunications under Part XIC.

A  good deal of preparatory work was done 
during the year to ensure a smooth transition to 
the new regime, including the transfer of some 
AUSTEL staff to the Commission and the 
establishment of a new telecommunications 
branch.

E nforcem ent and  ad judication

The Commission’s national role demands firm 
commitment to active enforcement of the 
restrictive trade practices and consumer 
protection provisions of the Trade Practices Act.

1996-97 was the first full year of universal 
application of the Act. Previously exempt areas 
such as unincorporated enterprises, including 
professional businesses, and State/Territory 
government business enterprises —  and the 
diverse markets in which they operate —  came 
within its reach. The year was marked by 
continuing high levels of activity, and success, 
in the courts in both Part IV and Part V 
matters. Enforceable undertakings under 
s. 87B, as an alternative to litigation, continue 
to prove an effective tool for the Commission 
—  in particular in securing quick resolution of 
matters and tangible benefits for parties 
adversely affected by alleged breaches.

Highlights

The Federal Court ordered Pioneer 
International Ltd and a subsidiary to pay 
penalties of $4.8 million for a contravention of 
s. 50, the merger provisions of the Trade 
Practices Act. The matter arose from Pioneer’s 
acquisition of a competitor in the South East 
Queensland concrete masonry block market.
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This was the first penalty proceeding initiated 
under s. 50.

A number of Tasmania’s major frozen food 
service industry wholesalers were penalised a 
total of more than $1.5 million for their role in 
a long running price fixing agreement.

Proceedings were instituted against the 
Commonwealth Meteorological Service for 
alleged misuse of its market power to prevent 
competition in the market for specialised 
meteorological services. Court sponsored 
mediation produced a settlement which the 
Commission believes will promote the public 
interest. The matter was noteworthy for its 
demonstration of the relevance of the Trade 
Practices Act to the business activities of 
government agencies.

In consumer protection major achievements 
included:

■ a settlement with Telstra which produced 
refunds totalling $45 million for customers 
of Telstra’s ServiceNet Wiring Maintenance 
Plan;

■ payment of more than $1 million in 
damages to seven families by two NSW 
home building companies following a 
representative action taken by the 
Commission; and

■ another representative action resulting in 
payment of more than $890 000 to 26 
former clients of a foreign exchange broker 
(the first court ruling on a matter involving a 
breach of the Act’s provisions dealing with 
unconscionable conduct in consumer 
transactions).

New enforcement challenges are being thrown 
up by technological change, especially in 
electronics, and the markets growing in its 
wake. For example, in 1996-97, 12 per cent 
of complaints pursued by the Commission 
related to telecommunications services. 
‘Borderless’ global markets are generating 
increasing numbers of complaints from 
Australian consumers dealing directly with 
overseas suppliers of goods and services —  and 
from overseas consumers about direct 
purchases from Australian suppliers.

M ergers

The vast majority of merger proposals 
considered during the year did not require 
detailed assessment and only a few raised 
substantial issues requiring more detailed 
analysis. Seven proposals were not proceeded 
with or were amended following the expression 
of Commission concern that they were likely to 
substantially lessen competition.

The Commission has particular regard to the 
international competitive framework in which 
merged firms will operate, maintaining an 
indicative position that it will not oppose 
mergers where there is, or there is the potential 
for, a significant, sustained and competitive 
level of independent imports.

The Commission has not in recent years 
opposed a merger proposal where imports have 
been substantial. In 1996-97, it considered 
18 matters where imports exceeded 10 per 
cent of supply to the market concerned and 
opposed none of them.

The Commission therefore continues to focus 
on sectors not exposed to the competitive 
discipline of import competition, particularly in 
the public utility and infrastructure industries. In 
1996-97 it closely considered a range of State 
and Commonwealth privatisations and asset 
sales, including the sale of Loy Yang Power and 
Hazelwood Power Stations, various Victorian 
ports and major Australian airports.

In October 1997 the Commission issued a 
supplement to its Merger Guidelines (revised 
July 1996) to outline to the business community 
the thinking behind, and approaches taken to, 
mergers and acquisitions where exports and 
international competitiveness are relevant.
These new guidelines, Exports and the Trade 
Practices Act , address a number of issues 
relating to the operation of the Act and its 
implications for business in developing export 
markets. They are directed at helping business 
understand its options in developing 
collaborative arrangements, particularly mergers 
and acquisitions, where exports and 
international competitiveness are relevant.
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Education  and  in form ation

Education and information activities continued 
to underpin all other areas of the Commission’s 
work.

A  particular focus in 1996-97 was the new 
areas of responsibility —  especially in regard to 
the access regime in Part IIIA, regulatory roles 
in telecommunications, electricity and gas.
Most of the new publications and discussion 
papers produced in 1996-97 were substantial 
guidelines or discussion papers dealing with 
these areas of the Commission’s responsibilities.

The Commission continues to use a variety of 
mechanisms in its information and compliance 
education work, including publications, 
speeches, compliance training materials, and 
extensive use of the news media. The 
1996-97 year saw the Commission’s first 
significant use of electronic dissemination of 
information to the public via its Internet home 
page.

M anagem ent

One of the year’s larger challenges was to 
develop and maintain the skills base and 
organisational flexibility needed to handle the 
new responsibilities without detriment to the 
core enforcement functions under Parts IV 
and V of the Trade Practices Act.

The Commission considers it has been largely 
successful in making that accommodation —  
certainly, it continued to be a vigilant and active 
enforcement agency.

In addition to the recruitment and training of 
appropriate staff, high priority has been given 
to maintenance of the information systems and 
technology essential to the growing demands on 
the organisation.

Some issues in 
promoting the 
long-term  
interests of 
end-users
The following article was written by Anne 
Peters, Manager Competition Policy for 
Telstra Corporation Limited. It extracts 
some of the key issues from a paper 
presented by the author at ‘Competition 
Issues in the New Telecommunications 
Regime’, a workshop presented for the 
Australian Competition and Consumer 
Commission by the Centre for Research in 
Network Economics and Communications 
(School of Business and Economics,
University of Auckland) on 16 July 1997.

Anne Peters holds a MSt in Legal Res (Oxon), 
LLB and the University Medal in Law 
(UNSW). She is a solicitor of the Supreme 
Court of New South Wales.

The views expressed in this article are those 
of the author and do not necessarily reflect 
the views of Telstra Corporation Limited, or 
those of the Commission.

Introduction

Open competition in telecommunications was 
introduced into Australia on 1 July 1997, 
bringing with it a new regulatory touchstone: 
‘promoting the long-term interests of end-users’ 
(LTIE).

Notwithstanding the interpretive guidance lent 
by s. 152AB(2) of the Trade Practices Act 
1974 (Cth) (the TPA), the concept of LTIE 
remains a rather vague one. In any event, it is 
arguable that the specific detail of the LTIE test 
is less critical than ensuring that, when the 
Australian Competition and Consumer 
Commission applies the LTIE test, it does so 
from a principled position which provides for an 
overall consistent application of LTIE in
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