
Forum
Undue harassment or 
coercion — an ACCC 
research project

The Com m ission is presently conducting a 
research project on s. 60  o f the Trade 
Practices Act. Section  60 prohibits the use o f 
physical force or undue harassment or coercion  
in connection  with the supply, or possible 
supply, o f goods or services or paym ent for 
goods or services.

The provision has never been tested by 
litigation. The lack o f litigation m ay suggest 
that there is general com pliance with it. 
H ow ever, the Com m ission has received  
correspondence and feedback from  com m unity 
organisations concerned about the extent o f 
debt harassment and alleged non-com pliance 
with s. 60  in the m arketplace. Anecdota l 
evidence suggests that harassment and 
coercion  continues to be a serious problem  for 
consumers, particularly in relation to debt 
collection.

It is considered that the consumers m ost likely 
to be the targets o f undue harassment are also 
the consumers least likely to com plain, 
particularly to officia l or governm ent agencies. 
These consumers are m ore likely to be on low  
incom es, have lim ited formal education, low  
literacy and num eracy skills and/or be 
otherw ise disadvantaged. Th ey  are also 
generally not likely to be aware o f their rights 
or o f the process o f debt recovery.

ACCC project

The Com m ission is taking a tw o-pronged  
approach, involving market review  and 
en forcem ent action. The project aims to 
develop  strategies for increasing both the 
effectiveness of, and the level o f com pliance 
with, the provision. Th e  Com m ission also

hopes to clarify the scope o f s. 60  through a 
test case or cases.

D epending on the nature and detail o f the 
in form ation the Com m ission receives during 
the course o f the project, further outcom es 
m ay include the developm ent o f an industry 
guideline or code detailing conduct that is 
acceptable or unacceptable, and the 
establishment o f dispute resolution schemes 
that can deal e ffective ly  with s. 60.

Possible test cases

Th e Com m ission is interested in identifying 
matters that m ay be used to test the scope o f 
s. 60  in the courts and w elcom es appropriate 
referrals from  organisations which deal with 
com plaints from  the public.

ACCC’s interpretation of s. 60

The Com m ission has formulated the follow ing 
interpretation o f the terms used in s. 60, to be 
used to assess whether particular conduct 
contravenes the Trade Practices Act.

Physical force

Physical force includes any assault, battery or 
deprivation o f liberty o f a person and any 
threats o f physical force to a person or 
property.

Undue harassment

Harassment is conduct that causes distress, 
agitation, anxiety, or worry to the recipient, 
interferes with the rec ip ien t’s peace and quiet, 
and/or amounts to pestering or plaguing with 
repeated requests or demands.

It includes:

■ telephone com m unications or visits 
betw een  9 p.m . and 8 a.m. (unless the
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trader has been advised by the recipient 
that calls w ithin this period, or a part o f this 
period, are acceptable and convenient);

■ repeated com m unications during 
‘reasonable ’ hours;

■ te lephone com m unications or visits at a 
person ’s workplace, if the trader has been 
asked not to contact the person at work;

■ com m unications at particular times or 
places that the person has advised are not 
acceptable or convenient;

■ use or threat o f vio lence to person or 
property (which, o f course, could also 
amount to physical force);

■ m isrepresentation about the consequences 
o f non-paym ent or o f the debt recovery 
process;

■ m isrepresentation o f the amount, character 
or legal status o f a debt;

■ disclosure o f inform ation, or threat o f 
disclosure, to third parties w ho do not have 
a clear and legitim ate interest in the 
in form ation (e.g. em ployer, neighbour, 
w elfare agencies, governm ent agencies);

■ threatening to publish, post or cause to be 
published, or posting, any list o f consumers 
com m on ly known as a ‘default list’ for the 
purpose o f forcing, or attem pting to force, 
collection o f an account;

■ contacting the consum er when asked to 
deal through an adviser (solicitor, financial 
counsellor, etc.);

■ contacting a consum er after being advised 
by the consum er that he or she wishes the 
trader to cease com m unication;

■ use o f abusive, threatening, o ffensive or 
obscene language;

■ m isrepresentation that docum ents are court 
docum ents or official documents; and

■ m isrepresentation that the trader is a 
solicitor, or is em ployed  by a solicitor, is an

independent debt collector, or is a bailiff or 
police officer.

Undue harassment is harassing conduct that is 
either persistent or, if a on e-o ff occurrence, is 
excessive, im proper, inappropriate or 
unnecessary.

In assessing w hether specific conduct amounts 
to undue harassment, the particular 
circumstances o f the recipient o f the conduct 
will also be relevant. If the target o f the 
harassment is disadvantaged such that the 
conduct has a greater im pact on them  than it 
would have on som eone not suffering those 
disadvantages, the harassment may amount to 
undue harassment. Characteristics that may be 
relevant include age, state o f health, lack o f 
English skills, illiteracy and lack o f business 
experience.

Coercion

Coercion means a negation  o f choice which 
can be created by either physical means (e.g. 
threats o f v io lence) or non-physical means (e.g. 
threats to reputation or peace o f mind). 
C oerc ion  occurs when unacceptable or 
illegitim ate pressure is brought to bear on one 
party by another, such pressure being a factor 
in persuading the victim  to undertake a 
particular course o f action.

Application to third parties

Section  60 applies to  conduct applied directly 
to a consumer. It also applies when conduct is 
d irected at any other person (e.g. a friend or 
relative o f the consumer) as long as the conduct 
is engaged  in in respect o f the supply or 
possible supply to, or paym ent by, the 
consumer.

Referrals to the ACCC

Organisations that wish to re fer s. 60  matters 
to the Com m ission  are asked to provide as 
much in form ation as possible about alleged 
conduct, including:

■ an explanation o f the context in which it 
occurred (e.g. if harassment related to a 
default, the reason for the default, the
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extent o f the default, and any arrangem ents 
for repaym ent);

■ details o f the trader/creditor/debt collector;

■ as far as possible, exact statements m ade by 
the trader, creditor or debt collector;

■ as far as possible, exact statements m ade by 
the consumer, or any other party;

■ as far as possible, times and dates and 
frequency o f comm unications;

■ cop ies o f all written docum entation relevant 
to the allegations;

■ as far as possible, names o f all participants 
in, or w itnesses to, the alleged conduct;

■ details o f actions taken by the consumer, or 
som eone acting on their behalf, in response 
to the conduct; and

■ specific details o f the consequences 
suffered, and an explanation as to how  the 
harassment contributed to the 
consequences.

B efore  referring matters to the Com m ission, 
organisations are asked to discuss referrals with 
N icola H ow ell on (02) 6 2 4 3  1065. 
Organisations are also asked not to unduly 
raise the expectations o f consumers. As in any 
other matter, the Com m ission cannot 
guarantee that it will take action on a 
consum er’s behalf.

It is im portant that cases be referred to the 
Com m ission  as early as possible, to avoid 
possible difficulties with evidence gathering or 
problem s with time limits.

Request for comments

The Com m ission is also seeking w ider 
com m ents and in form ation from  interested 
parties, on  issues such as:

■ the extent o f com pliance with the 
prohibitions o f undue harassment, physical 
force  and coercion ;

■ whether the provision  is effective, and if 
not, why not;

■ what is acceptable and/or unacceptable 
behaviour in terms o f undue harassment 
and coercion;

■ whether there are any strategies that could 
be im plem ented to increase the 
effectiveness o f the provision;

■ whether there is awareness o f the provision 
and related rights and obligations by:

■ consumers

■ industry

■ ‘h e lp ’ professionals;

■ what avenues, if any, are pursued by 
consumers w hen faced with apparent 
contraventions;

■ whether there are any im pedim ents to 
taking legal or other corrective action and, 
if so, what strategies could be im posed to 
overcom e such im pedim ents; and

■ any other com m ents on the effectiveness or 
otherw ise o f the provision.

Th e  Com m ission requests that responses 
include in form ation to support com m ents. It 
hopes to receive com m ents and submissions by 
the end o f August 1998. T h ey  will be treated 
as public docum ents unless a request for 
confidentiality is made.

Please send to:

N icola  H ow ell
Australian C om petition  and Consum er
Com m ission
PO  B ox 1199
Dickson A C T  2 602
Phone: (02) 6 2 4 3  1065
Fax: (02) 6 243  1078
E-mail: nicola.howell@accc.gou.au
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