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quite different from today’s. Consequently there 
are now few companies declared under the Act 
and those that are tend to be monopoly 
providers. Price oversight is used as a last 
resort and only for markets for which other 
pro-competitive reforms are unlikely to be 
useful. Also, to align the workings of the Act 
more closely with other Commission processes 
the Commission has developed a more 
transparent and consultative regulatory 
approach to assessing notifications.
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In recent years, 
consumer policy has 

increased in importance and stature within the 
European Community. Consumer policy now 
has its own chapter in the treaty establishing 
the European Community (Title XIV). The 
relevant policy agency within the European 
Commission grew from a consumer policy 
service in 1989 to a fully-fledged Directorate- 
General (DGXXIV) in 1995.

This article provides an overview of consumer 
policy within the Community and the European 
Commission, as well as a summary of the 
European Commission’s responses to some 
specific consumer policy issues.

The next challenge to be met by the 
Commission in applying the Act is the Goods 
and Services Tax (GST). If declared companies 
expect to raise their prices as a result of the GST 
they will be required under the Act to submit a

price notification to the Commission. Similarly, 
for the Commission’s monitoring activities under 
the Act, careful scrutiny will be made of the GST 
related price changes. The Commission thus 
expects its administration of the Act to be more 
resource intensive in the next year than it has 
been for the past three years.

The legal basis for consumer policy 
activities

Relying on powers to establish the internal 
market

In 1975 the Council of Ministers adopted a 
preliminary action plan for the protection and 
information of consumers.1 However, at this 
time there was no legal base (or jurisdiction) for 
the European Community to undertake 
consumer protection activities.

Until recently the consumer protection 
directives issued by the council took their legal 
base from articles 94 and 95 (ex articles 100 
and 100a) of the treaty establishing the 
European Community (the treaty). These 
articles allow the council to issue directives to 
harmonise member state laws that directly 
affect the establishment or functioning of the 
common market. Among others, directives 
harmonising consumer legislation on labelling 
of foodstuffs, misleading advertising, consumer 
credit, and product liability, rely on articles 94 
and 95 for their legal base.

An explicit legal base fo r consumer 
protection activities

In 1993 the treaty was amended to specifically 
include ca contribution to the strengthening of 
consumer protection’ as one of the activities of 
the European Community.1 2 A  consumer 
protection chapter, providing an explicit legal 
base for consumer policy initiatives (article 
129A) was also introduced for the first time.3

In 1997 the treaty was amended again and 
article 129A was expanded and renumbered as 
article 153. Article 153 now provides:

1 T. Bourgoigne, E u r o p e a n  C o m m u n ity  c o n s u m e r  la w  a n d  p o l ic y :  
f r o m  R o m e  to  A m s te r d a m , paper given at 1999 Summer 
Programme in European Community consumer law, Louvain- 
la-Neuve University, Belgium.

2 Article 3(t).
3 Since 1993, however, only one text has been adopted based on 

article 129A (Directive 98/6/EC of the European Parliament and 
of the Council on 16 February 1998 on consumer protection in 
the indication of the prices of products offered to consumers).
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1 . In order to promote the interests of 
consumers and to ensure a high level of 
consumer protection, the Community shall 
contribute to protecting the health, safety and 
economic interests of consumers, as well as 
to promoting their right to information, 
education and to organise themselves in 
order to safeguard their interests.

2. Consumer protection requirements shall be 
taken into account in defining and 
implementing other Community policies and 
activities.

3. The Community shall contribute to the 
attainment of the objectives referred to in 
paragraph 1 through:

(a) measures adopted pursuant to Article 95 
in the context of the completion of the 
internal market;

(b) measures which support, supplement and 
monitor the policy pursued by Member 
States.

4. The Council, acting in accordance with the 
procedure referred to in Article 251 and after 
consulting the Economic and Social 
Committee, shall adopt the measures referred 
to in paragraph 3(b).

5. Measures adopted pursuant to paragraph 4 
shall not prevent any Member State from 
maintaining or introducing more stringent 
protective measures. Such measures must be 
compatible with this Treaty. The Commission 
shall be notified of them.

These more recent changes to the treaty came 
into effect in May 1999.

The Community now has a clear mandate to 
pursue consumer protection initiatives. In 
particular, consumers’ rights to information, 
education, and to organise themselves are to be 
explicitly promoted.

Equally importantly, the Community has 
explicitly recognised the need to integrate 
consumer policy into all other policy areas, 
including, for example, health, competition, 
financial services, agriculture, international 
trade and the environment.

Finally, the amendments make it clear that 
member states can introduce measures that are 
more protective of consumers than the 
European Community laws. This can provide a 
useful impetus for gradual improvement.

Commitment to consumer policy in the 
European Community

The commitment to consumer policy that is 
found in the formal documents is also reflected 
in the working of the EC and other institutions. 
Late last year, the EC released a consumer 
policy action plan for 1999-2001, including 
commitments to further the goals and 
objectives now encompassed by article 153.
The plan discusses EC priorities and tasks 
under the headings:

■ a more powerful voice for the consumer 
throughout the EU;

■ a high level of health and safety for EU 
consumers; and

■ full respect for the economic interests of 
EU consumers.

Some of these commitments are discussed later 
in this article.

Both the parliament and the council have 
issued resolutions welcoming the EC’s action 
plan and encouraging its implementation.4

At a practical level, the Health and Consumer 
Protection Directorate-General (DGXXIV) 
(previously the Consumer Policy and Consumer 
Health Protection Directorate-General) has been 
given increased resources and responsibilities. 
Although much of the staffing increase has 
reflected new responsibilities in the areas of 
food safety and public health, there is also a 
commitment to maintaining the more traditional 
areas of consumer policy (see the action plan).

Another encouraging sign is that, in the process 
of enlargement of the Community, consumer 
protection has been explicitly recognised as one 
of the objectives of the legislative harmonisation 
program for candidate countries.5

The picture for consumer policy in the 
European Community is very positive, for both 
commitment and strategy. The remainder of 
this article discusses the European 
Commission’s response to, and plans for some 
current consumer issues.

4 Council resolution of 28 June 1999 on Community consumer 
policy 1999 to 2001 (1999/C206/01);
http://wwwdb.europarl.eu.int/oeil/oeil_ViewDNL.ProcedureView?lang=2&procid=2320

5 T. Bourgoigne, o p . c i t

Page 44 ACCC Journal No. 24

http://wwwdb.europarl.eu.int/oeil/oeil_ViewDNL.ProcedureVi


Forum

Services of general interest (utilities)

As in many other parts of the world, utility 
sectors (telecommunications, energy, transport, 
postal services) in the European Community 
are undergoing liberalisation and deregulation. 
The EC is keen to incorporate the consumer 
interest into this liberalisation process, and 
indeed, is required to do so by article 153 of 
the treaty.

In 1996, the EC issued a communication on 
services of general interest in Europe (utilities).6 
Among other things, that communication 
referred to the concept of ‘universal service’ 
and noted that:

.. .the basic concept o f universal service is to 
ensure the provision of high-quality service to all 
at prices everyone can afford. Universal service 
is defined in terms of principles: equality, 
universality, continuity and adaptability; and in 
terms of sound practices: openness in 
management, price-setting and funding and 
scrutiny by bodies independent of those 
operating the services.

This statement is consistent with an earlier 
council resolution on universal service principles 
in the telecommunications sector.7 That 
resolution recognised that the maintenance and 
development of a universal telecommunications 
service, ensured through adequate funding, is a 
key factor for the future development of 
telecommunications in the Community.

In its action plan the EC notes that the general 
principles identified in the communication on 
services of general interest need to be 
translated into practice.

The EC is currently fleshing out this concept of 
a universal service within the different sectors.
A  working group of the consumer committee 
has been established to:

■ define what the universal service 
requirement means in a practical sense;

■ recommend European priority objectives; 
and

■ state where these priority objectives are 
unlikely to be offered by the market, and 
suggest appropriate funding mechanisms.

6 COM 96/443 final.
7 Council Resolution of 7 February 1994 on universal service

principles in the telecommunications sector (94/C48/01).

The EC will also be ensuring that consumer 
issues such as dispute settlement, transparency 
of information, and consumer participation are 
taken into account in these sectors.

Access to justice

Access to justice is a key theme of the 
Community’s position on consumer policy. It 
recognises that granting consumers substantial 
rights on paper will have limited benefits if they 
are difficult or impossible for consumers to 
exercise in practice.

Injunctions fo r the protection o f consumers’ 
collective interests

One response to this issue has been to allow 
consumer organisations and relevant public 
bodies to take proceedings to protect the 
interests of consumers as a whole. This 
approach was used in some consumer policy 
directives (e.g. the Directive on Unfair Contract 
Terms). Then, in 1998, the council and 
parliament adopted a horizontal directive, 
permitting such proceedings to be commenced 
in a number of specified consumer policy 
directives, including directives on misleading 
advertising, consumer credit, distance contracts, 
package holidays and package tours.8

Member state laws implement the specified 
consumer protection directives. The directive 
on injunctions for the protection of consumers’ 
interests allows ‘qualified entities’ to seek an 
order to cease or prohibit an infringement 
against those member state laws. In the 
member states, qualified entities can be one 
or more:

■ independent public bodies, specifically 
responsible for protecting the collective 
interests of consumers; and/or

■ organisations whose purpose is to protect 
the collective interests of consumers in 
accordance with the criteria laid down by 
their national law.

In the case of intra-Community infringements, 
the directive obliges member states to apply the 
principles of mutual recognition for entities that 
are qualified entities in another member state.

8 Directive 98/27EC of the European Parliament and of the 
council of 19 May 1998 on injunctions for the protection of 
consumers’ interests.
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Thus, an organisation ‘qualified’ in one 
member state can bring injunction proceedings 
in another member state where the interests 
protected by the organisation are affected.

By allowing consumer organisations and public 
bodies to take injunction proceedings in the 
consumer interest, this directive helps 
overcome restrictive rules of standing in 
common law countries. According to the action 
plan, implementation of the directive is a 
priority for the EC.

Access to justice fo r individual consumers

The injunctions directive does not directly assist 
consumers who have suffered loss or damage as 
a result of an infringement of a directive. To 
address this issue, the action plan also includes 
commitments to improve access to justice for 
individual consumers, including commitments to:

■ support the implementation of measures 
foreseen in the Communication on out-of- 
court settlement and the complementary 
recommendation;9

■ examine whether action is needed to 
increase the potential for consumers to 
recover legal expenses incurred in enforcing 
their rights; and

■ consider whether measures are needed to 
make it easier for consumers to take 
collective legal action when they have 
suffered similar damages and other courses 
of action have been exhausted.

Consumer representation and 
consultation

As highlighted by the changes to article 153 in 
the treaty, the Community places a high 
importance on consumer consultation and 
representation. At the EC level, this is 
demonstrated by the development of a number 
of mechanisms and processes for consultation.

Consumer committee

The consumer committee was established in 
1995 by a formal Commission decision.10 It

9 Communication from the Commission on the out-of-court 
settlement of consumer disputes, COM (98) 198 final; 
Commission recommendation of 30 March 1998 on the 
principles applicable to the bodies responsible for out-of-court 
settlement of consumer disputes, OJ LI 15 of 17.04.98, p. 31.

10 Commission decision of 13 June 1995 setting up a consumer 
committee (95/260/EC).

replaced an earlier consultative body (the 
Consumers’ Consultative Committee) which 
had been first established in 1973.

The committee consists of one representative 
from each of five European consumer 
organisations, and one representative of a 
national consumer organisation in each 
member state. On average, it meets four times 
per year. Working groups meet more regularly 
on specific issues. The EC chairs the committee 
and also provides the funding and secretariat.11

The committee:

■ constitutes a forum of general discussions 
on problems relating to consumer interests;

■ gives an opinion on Community matters 
affecting the protection of consumer 
interests, without this necessarily reflecting 
the opinion of the national consumer 
protection organisations which are not 
represented within the consumer 
committee;

■ advises and guides the EC when it outlines 
policies and activities having an effect
on consumers;

■ informs the EC of developments in 
consumer policy in the member states; and

■ acts as a source of information and 
soundboard on Community action for the 
other national organisations.

The committee can develop and publish 
opinions on matters referred to it by the EC, or 
on its own initiative. These opinions are not 
binding. However, they are published on the 
Internet and circulated to relevant areas within 
the EC. Recent opinions by the committee have 
examined tobacco regulation, the Common 
Agricultural Policy, food law, year 2000 related 
problems, and the introduction of the Euro.11 12 *

11 See article 7, COM decision 95/260/EC.
12 See for example: Opinion by the consumer committee on 

Socially Responsible Community Tobacco Policy (14.6.99),
Opinion by consumer committee on the reform of the Common 
Agricultural Policy (14.6.99), Opinion of the consumer 
committee — Euro and banking charges (22.3.99), consumer 
committee opinion — Consumer expectations and concerns 
regarding the introduction of the Euro (22.3.1999), Comments 
on the Commission’s green paper on General Principles of food 
law in the European Union (18.9.97), Opinion on Resistance to 
antibiotics — a threat to public health (1.3.99), Opinion on the 
Year 2000 related problems (24.9.98).
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The committee structure and its formal 
recognition and support by the EC allows 
consumer voices to be heard directly by the 
policy makers, both within DGXXIV and in 
other areas of the EC. However, the committee 
role is not static. European Commissioner 
David Byrne has already indicated that he 
intends to ‘reflect on the structure, nomination 
procedures and working methods for this 
committee’ and ‘to ensure that the committee 
is as representative as possible of Europe’s 
consumers and, at the same time, encompass a 
range of skills which will enable specialised 
advice to be given.’13

Other mechanisms fo r consultation

Other initiatives in consumer consultation 
within the EC include:

■ An annual meeting of national consumer 
organisations. The first, of representatives 
from more than 150 consumer 
organisations, was in 1998.

■ An electronic mailing list of national 
consumer organisations. This is used by 
the DGXXIV to regularly disseminate 
information and seek comments.

■ The Trans-Atlantic Consumer Dialogue:
The TACD is a forum of consumer 
organisations from Europe and the United 
States that was established in 1998, and is 
supported by the EC and the US Trade 
Department. The EC’s current action plan 
also includes commitments to pursuing 
similar dialogues with Mediterranean, Latin 
American, and applicant countries.

■ Effective consumer-business dialogues. The 
action plan includes a commitment to 
fostering the development of effective 
consumer-business dialogues, particularly as 
a forum for regulating and monitoring any 
European self-regulatory agreements.

Safety of services

Safety of products in the European Community 
is regulated by both general legislation14 and by

13 See speaking notes for Commissioner Byrne’s meeting with the 
consumers committee, Brussels, 20 September 1999; 
http://europa.eu.int/comm/dg24/library/speeches/speech 17_en. html.

sector-specific legislation.15 However, although 
there are some safety regulations for services at 
the member state level, there is virtually no 
Community regulation of the safety of services.

Not all services pose health and safety 
implications for consumers. However, health 
services, transport, travel and adventure 
activities, repair and installation of products, 
and services associated with private or public 
facilities (such as playgrounds, leisure centres, 
hotels) may affect consumers health and safety, 
and may also have a cross-border dimension.

In 1990 the then consumer policy service of 
the EC prepared a draft proposal for a directive 
on the liability of service providers.16 Among 
other things, this proposal would have reversed 
the onus of proving fault in favour of the 
injured person. However, after reservations had 
been expressed by other Community 
institutions, the EC withdrew the proposal and 
decided to review its approach.17

In 1994 the EC suggested the problem of 
liability of suppliers of services must be placed 
in a wider context. Consideration must be given 
to the difficulty of bringing an action in the 
event of a dispute, the importance of 
information for consumers, the relevance of 
voluntary industry standards and codes and the 
need to give due recognition to the specific 
circumstances of different services.

The action plan commits the EC to examining 
the need to reinforce the safety of services. The 
EC will identify the practical problems faced by 
consumers in different service sectors, 
especially those of a trans-national nature.
The EC will then propose EU initiatives to 
address both service safety and the liability of 
service providers. Consultation with consumers 
and business will also shape the EC’s 
subsequent action.

14 For example, council directive 92/59/EEC of 29 June 1992 on 
general product safety and council directive 85/374EEC of 25 
July 1985 on the approximation of the laws, regulations and 
administrative provisions of the member states concerning 
liability for defective products.

15 For example, council directive 88/378/EEC of 3 May 1988 on 
the approximation of the laws of the member states concerning 
the safety of toys.

16 COM(90) 482 final — SYN 308.
17 COM (94) final communication from the Commission on new 

directions on the liability of suppliers of services.
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Unfair terms in consumer contracts

The European Community takes quite a 
different approach from Australia in dealing 
with unfair terms in consumer contracts and it 
is therefore worth discussing the directive on 
unfair terms in consumer contracts.18

Contract law in Australia relies on a premise 
that a contract involves parties of equal 
bargaining power, negotiating an agreement to 
the satisfaction of both. Parties are therefore 
free to make agreements that might appear to 
be unfair bargains, and any lack of bargaining 
power of one party is not considered. More 
recent developments, such as the concept of 
unconscionability, are regarded as exceptions to 
the norm of contractual arrangements.

In contrast, the directive on unfair contract 
terms takes a position that unfair terms should 
not be imposed upon consumers. It clearly 
states that it is the responsibility of member 
states to ensure that consumer contracts do not 
contain unfair terms. Member states should 
also provide that any unfair terms do not bind 
the consumer.19

The directive applies only to terms that have 
not been individually negotiated. To be 
considered unfair, a term must also, contrary to 
the requirement of good faith, cause a 
significant imbalance in the parties’ rights and 
obligations arising under the contract, to the 
detriment o f the consumer. An indicative and 
non-exhaustive list of unfair terms is provided 
as an annex to the directive, but the directive 
requires that unfairness be assessed taking into 
account all the surrounding circumstances.

The directive does not apply to all terms in a 
contract. Importantly, it does not apply to 
terms that define the main subject matter of the 
contract or the price/quality trade off, or (as 
noted above) to terms that are negotiated. This 
is consistent with the main focus of the 
directive on one-sided standard contracts and 
unfair exclusion of essential rights in contracts.

Another important feature of the directive is 
that it requires all contract terms, including the

core terms, to be in plain, intelligible language. 
Failing to present terms in plain language may 
be relevant to assessing the requirement of 
good faith in the definition of unfair terms. In 
addition, where there is doubt about the 
meaning of a term, the interpretation most 
favourable to the consumer must prevail.

The directive thus represents quite a different 
approach to unfair contracts than has been 
taken in Australia. The action plan commits the 
EC to reporting on the operation of the 
directive by the end of 1999.

Conclusion

With the increasing trend towards the 
globalisation of consumer transactions, it is 
useful to monitor developments in other 
jurisdictions. Consumer policy is currently high 
on the political agenda in Europe and further 
information on European Commission 
initiatives can be found at: 
http: //europa. eu. int/comm/dg24

18 Council Directive 93/13/EEC of 15 April 1993 on unfair terms 
in consumer contracts.

19 See the recitals to the directive.
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