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The growing 
importance of 
conflict 
management

The following is an 
edited version of a 
speech given by 
Professor Allan 
Pels, Commission 
Chairman, at a 
conference called 
‘The management 
of disputes 
involving the 
Commonwealth —  
is litigation always 
the answer?’ held 
on 22 April 1999.

The conference was jointly organised by the 
ACCC, the Australian Law Reform 
Commission and the Commonwealth 
Ombudsman.

When I talk about conflict management, I mean 
dispute avoidance and handling, and alternative 
dispute resolution.

Conflict management is not about some warm 
and fuzzy issue. Put simply, disputes are non
productive, costly and damaging. Conflict 
management is therefore about efficiency in 
terms of reducing the costs which disputes can 
cause, and at the same time about focusing on 
the needs of the Australian public who, as 
Commonwealth public servants, we are 
here to serve.

Regarding cost effectiveness, a cost-benefit 
analysis of alternative dispute resolution (ADR) 
processes shows that they can be less costly 
than traditional alternatives such as litigation or 
drawn out bilateral negotiations. It has been

stated that mediation is much cheaper than 
litigation, and that mediation of commercial 
disputes costs 5 per cent of the costs of 
litigating or arbitrating the same matters.

Regarding the effects of disputes on the 
Australian public, those public servants who are 
not front-line staff tend to have an ‘outside-in’ 
view of life, rather than an ‘inside-out’ view. By 
that I mean that there is a tendency to see 
things from what they perceive as what the 
public wants rather than what the public itself 
sees it actually wants. The last thing most 
Australians want is to have a dispute with the 
Commonwealth Government. They just don’t 
have the time and resources to take on a 
powerful body. When disputes do occur, they 
want them to be dealt with quickly, efficiently, 
fairly and at low cost.

What is required in each agency is an 
awareness or consciousness about the cause of 
disputes, how they can be avoided, how they 
should be handled or negotiated when they 
arise, and what is the most cost-effective way 
of dealing with disputes when they escalate.
This generally requires the adoption or use of 
some ADR process. This means that each 
agency needs to reconfigure or create a conflict 
management position or unit to achieve sound 
conflict management outcomes. I will discuss 
this in more detail later, but I now want to 
discuss dispute avoidance, dispute handling and 
alternative dispute resolution in more detail. 
Much of what I am discussing now is set out in 
the Commission’s Benchmarks for dispute 
avoidance and resolution —  a guide, and the 
soon to be published Australian Standard: 
Guide for the Prevention, Handling and 
Resolution of Disputes.

Typically, the responsibilities of a 
Commonwealth conflict management staff or 
unit may include:

■ promoting and setting up partnering 
processes;
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■ setting up a complaints system which, in 
particular, is visible and accessible to outside 
parties to encourage discussion about their 
problems so potential disputes can be 
nipped in the bud;

■ monitoring complaints/disputes to identify 
areas which are a common source of 
complaints, and devising strategies to 
rectify them;

■ training staff on dispute avoidance 
measures appropriate to their responsibility; 
and

■ being the focal point for resolving disputes 
in-house.

The benchmarks guide I mentioned earlier sets 
out the following benchmarks for a conflict 
management system:

■ appointing an in-house disputes manager at 
a senior level;

■ staff training in communication skills, 
identifying areas likely to generate conflict, 
and the significance of agreements 
involving smaller parties;

■ empowering field staff to resolve problems 
while continuing to permit, if necessary, 
access to more senior management;

■ identifying areas likely to generate conflict;

■ policy and procedures for conflict 
avoidance;

■ creating a climate which encourages the 
raising of problems sooner rather than 
later; and

■ developing and implementing a 
communications strategy.

When I talk about dispute prevention, I am 
referring to measures used to build and 
maintain relationships in order to prevent 
problems from developing into disputes.

To support the implementation of a policy on 
disputes prevention, handling and resolution, 
agencies will need to have a person or a team 
responsible for conflict management, with the 
necessary resources to be effective. This may 
require that the person or persons receive 
training in the appropriate interpersonal,

communication, negotiation and facilitation 
skills.

Additional support for an agency dispute 
prevention policy can be achieved by training 
staff to be ‘conflict aware’ . Skilled, aware and 
empowered staff are less likely to create or join 
in conflicts, they are more likely to ensure that 
agreements are well understood, and they are 
more likely to confidently advise upon and 
assist in managing disputes. The opportunity 
exists for Commonwealth agencies to adopt 
prevention procedures as part of their everyday 
practices. Some that could be considered 
include:

■ the adoption of a set of procedures which 
clearly set out norms of behaviour and 
practice such as codes of practice or 
charters. Such codes or charters outline the 
basic principles to handle relationships, and 
may include the steps to be followed if a 
problem or dispute arises; and

■ dispute resolution clauses could be written 
into all contracts to encourage joint 
problem solving before problems become 
disputes. A  resolution clause may include 
the following:

■ how disputes/complaints by either party 
are to be raised, including the grounds 
for the dispute and what action
is sought;

■ if the dispute is not resolved between 
the parties, provision for the parties to 
use independent assistance (e.g. an 
industry association representative or 
someone appointed or agreed to under 
the contract); and

■ if the dispute is still not resolved, 
provision for the matter to go to an 
appropriate dispute resolution process 
(e.g. a conciliator/mediator or one 
selected from an independent panel) or 
to an independent dispute resolution 
adviser who can select the most 
appropriate and cost effective means of 
resolution in the particular 
circumstance.

Clear lines of communication which ensure that 
all those involved are encouraged to express 
their concerns in an atmosphere of trust and
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responsible self-interest can also help prevent 
disputes.

Appropriate monitoring and review may 
prevent problems from growing into disputes. 
The establishment of procedures and programs 
to detect and respond to problems, both 
current and potential, can prevent disputes 
from arising. These should include:

■ specific problem reporting procedures;

■ problem resolution reports;

■ enhancements and modifications made to 
original programs as a result of applying 
problem solving procedures; and

■ ongoing reviews of performance against 
expectations and plans.

Despite the best efforts to prevent disputes 
there will be times when they do not succeed. 
Agency management systems also need to 
include measures for handling disputes.

Evaluation process

Effective handling of a dispute requires a 
process of evaluation. This generally involves:

■ diagnosing the problem early;

■ determining information needed;

■ preparing to negotiate; and

■ negotiation.

The proposed Australian Standard: Guide fo r  
the Prevention, Handling and Resolution o f 
Disputes sets down some sound advice on 
these points.

There may be occasions where, despite best 
efforts at prevention and handling, a dispute 
needs to be resolved by external means. One 
option is proceedings through the courts. 
However, ADR processes can be used as well 
as or instead of court proceedings to achieve 
an agreement or determination. The processes 
use a third party who is independent and has 
no interest in the outcome. Courts may also 
provide or refer parties to one of these 
ADR processes.

There are a number of different processes 
available to resolve disputes. All processes may

be appropriate; however, some may address 
specific needs better than others.

In deciding which to use, some relevant factors 
that need to be considered are:

■ costs of the process;

■ number of parties involved;

■ complexity of the dispute;

■ whether parties wish to maintain privacy 
and/or confidentiality;

■ whether the parties have, or wish to have, 
a continuing relationship;

■ whether outcomes may be flexible, e.g. an 
outcome may involve a new agreement;

■ whether the parties wish to avoid 
negotiations with the other side;

■ whether there is a need for a binding 
determination; and

■ whether the dispute involves expert or legal 
issues and a precedent is desirable.

The Commission often supports mediation and 
conciliation as a means of settling business 
disputes. Commissioner Sitesh Bhojani will 
discuss the Commission’s experiences with 
ADR in the following paper.

Mediation/conciliation

There is often confusion in terminology 
between mediation and conciliation; however, 
in the context of alternative dispute resolution, 
the terms are sometimes considered 
interchangeable. In both cases an independent 
neutral third party assists the disputing parties 
themselves to isolate and discuss the issues in 
dispute to develop options for resolution, and 
to reach an agreement which accommodates 
the interests of all as much as possible.

The mediator or conciliator does not impose a 
solution upon the parties. In some cases a 
conciliator will go further to facilitate the 
reaching of agreement between the parties by 
offering suggestions, opinions or expert advice.

The aim of mediation or conciliation is to find, 
with a minimum of formality, a solution that 
both parties can live with. The presence of an
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independent third party mediator often enables 
disputes to be settled which might not have 
been by direct negotiation.

However, the process may not be appropriate 
in some circumstances such as:

■ a party with lesser bargaining power or 
lesser resources may be coerced or 
intimidated into accepting a solution which 
they are not completely happy with —  
because of the costs involved, legal 
proceedings are not a practical alternative 
for that party;

■ often mediators/conciliators are unaware of 
new developments in the law, and 
disputants unfamiliar with their rights may 
give away more than they should;

■ the mediator/conciliator does not have the 
authority to decide the dispute; and

■ solutions reached cannot be used as 
precedents for later situations.

However, there are considerable advantages of 
this process:

■ the process can allow all relevant issues to 
be considered and a solution can be tailored 
which takes into account the parties’ needs 
and values;

■ the parties can reach a mutually agreeable 
solution, rather than having one imposed 
upon them, and as a result there may be a 
greater commitment to abiding by the 
solution;

■ the absence of an adversarial setting can 
facilitate the maintenance of an ongoing 
business relationship;

■ the process usually requires minimal 
resources;

■ the process can be voluntary, and either 
party can withdraw if they are not happy;

■ disputants have greater participation in, and 
control of, the process than they do in 
more formal processes;

■ statements made during a mediation and 
conciliation process are usually confidential 
and inadmissible as evidence in court 
proceedings;

■ there is no publicity of the proceedings or 
outcome;

■ the process can identify and address the 
real causes of the dispute; and

■ the process is relatively inexpensive and 
speedy.

I believe that Commonwealth agencies, and for 
that matter the business world, should adopt 
and implement this new conflict management 
paradigm. There are compelling efficiency and 
client focus reasons for doing so. On this latter 
point, conflict management is about better 
service to the public we all purport to serve.

The ACCC’s ADR  
experience

The following is a 
condensed version 
o f a presentation 
by Commissioner 
Sitesh Bhojani at 
the conference on 
the management 
o f disputes 
involving the 
Commonwealth, 
on 22 April 1999. 
The paper 
discusses the role 
o f AD R  in carrying 

out the Commission’s functions, particularly 
its enforcement activities. It also sets out, by 
way o f example, some o f the differing areas 
o f the Commission’s activities where ADR  
processes are important. The fu ll version o f 
this paper is included in the conference 
proceedings to be published by the 
Commission shortly.

Introduction

It is fundamentally important to constantly keep 
in mind that ADR, whether it be known as 
alternative dispute resolution or additional 
dispute resolution, is a means to an end, not 
the end itself.

ACCC Journal No. 22 Page 7


