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independent third party mediator often enables 
disputes to be settled which might not have 
been by direct negotiation.

However, the process may not be appropriate 
in some circumstances such as:

■ a party with lesser bargaining power or 
lesser resources may be coerced or 
intimidated into accepting a solution which 
they are not completely happy with —  
because of the costs involved, legal 
proceedings are not a practical alternative 
for that party;

■ often mediators/conciliators are unaware of 
new developments in the law, and 
disputants unfamiliar with their rights may 
give away more than they should;

■ the mediator/conciliator does not have the 
authority to decide the dispute; and

■ solutions reached cannot be used as 
precedents for later situations.

However, there are considerable advantages of 
this process:

■ the process can allow all relevant issues to 
be considered and a solution can be tailored 
which takes into account the parties’ needs 
and values;

■ the parties can reach a mutually agreeable 
solution, rather than having one imposed 
upon them, and as a result there may be a 
greater commitment to abiding by the 
solution;

■ the absence of an adversarial setting can 
facilitate the maintenance of an ongoing 
business relationship;

■ the process usually requires minimal 
resources;

■ the process can be voluntary, and either 
party can withdraw if they are not happy;

■ disputants have greater participation in, and 
control of, the process than they do in 
more formal processes;

■ statements made during a mediation and 
conciliation process are usually confidential 
and inadmissible as evidence in court 
proceedings;

■ there is no publicity of the proceedings or 
outcome;

■ the process can identify and address the 
real causes of the dispute; and

■ the process is relatively inexpensive and 
speedy.

I believe that Commonwealth agencies, and for 
that matter the business world, should adopt 
and implement this new conflict management 
paradigm. There are compelling efficiency and 
client focus reasons for doing so. On this latter 
point, conflict management is about better 
service to the public we all purport to serve.

The ACCC’s ADR  
experience

The following is a 
condensed version 
o f a presentation 
by Commissioner 
Sitesh Bhojani at 
the conference on 
the management 
o f disputes 
involving the 
Commonwealth, 
on 22 April 1999. 
The paper 
discusses the role 
o f AD R  in carrying 

out the Commission’s functions, particularly 
its enforcement activities. It also sets out, by 
way o f example, some o f the differing areas 
o f the Commission’s activities where ADR  
processes are important. The fu ll version o f 
this paper is included in the conference 
proceedings to be published by the 
Commission shortly.

Introduction

It is fundamentally important to constantly keep 
in mind that ADR, whether it be known as 
alternative dispute resolution or additional 
dispute resolution, is a means to an end, not 
the end itself.
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So what does the Commission regard as the 
end?

As a law enforcement agency responsible for 
achieving compliance with the Trade Practices 
Act, it is the policy objective underpinning the 
Act and consequently that underlying the 
Commission’s activities. Section 2 of the Act 
sets out the objective as being ‘to enhance the 
welfare of Australians through the promotion of 
competition and fair trading and provision for 
consumer protection’ .

Also relevant are the Commission’s 
enforcement objectives, namely:

■ stopping the unlawful conduct;

■ obtaining compensation/restitution for 
the victim;

■ undoing the effects of the contravention;

■ deterring/preventing future unlawful 
conduct; and

■ punishing the wrongdoer.

The public interest nature of the Commission’s 
activities, including its litigation activities, is at 
the top of the relevant factors guiding its 
direction.

It is with the above context firmly in mind that 
the Commission approaches the task of 
resolving disputes, litigation or issues in 
litigation it has instituted by means other than 
adjudication by the court, such as negotiation 
or mediation.

Role of ADR to resolve ACCC 
pecuniary penalty cases

In recent times the most significant 
development in the role of alternative dispute 
resolution processes (or perhaps in this context 
more accurately described as additional dispute 
resolution) such as negotiation or mediation has 
been in the resolution of cases brought by the 
Commission for contraventions of Part IV of 
the Act. Generally, these are cases where the 
Commission is seeking, amongst other things, 
the imposition by the court of injunctions and 
pecuniary penalties against contravening 
companies and those involved in such 
contraventions in an ‘accessorial’ capacity.
Quite often these cases involve price fixing or

resale price maintenance breaches, which are 
per se contraventions of the Act.

Under s. 76 of the Act the obligation to 
determine and impose a pecuniary penalty 
against a corporation or person coming within 
the ambit of its provisions lies expressly with 
the court.1 Nevertheless, the Federal Court has 
firmly acknowledged and approved the role of 
the Commission and respondent parties in 
utilising AD R processes, such as negotiation, to 
‘agree on the penalty to be imposed by the 
court’ and to submit that agreement to the 
court for its determination and approval.2

In such cases the Commission sees its role as 
being to ensure that the court has before it the 
material on which the ‘negotiated penalty’ has 
been determined by the parties to enable the 
court to consider that material for itself in 
approving the ‘agreement’ between the parties 
on the level of the appropriate penalty.

The penalty negotiation process between the 
Commission and the respondents utilises the 
court’s approach to determination of 
appropriate penalties; that is, the issues and 
matters the court takes into account in 
assessing the level of penalties to be imposed in 
a particular case. These factors include the 
matters set out expressly in s. 76(1) of the Act,3 
and the factors helpfully collected from a 
number of cases by French J in his judgment in 
TPC v CSR Ltd4 and the Full Court in 
Northwest Frozen Foods v ACCC.5

The Commission is obviously aware that the 
ultimate responsibility for assessing the 
appropriate level of penalty or the terms of an 
injunction or other order lies with the court.
The court does not act as just a ‘rubber stamp’ 
in these outcomes. The following passages 
from Justice French’s recent judgment in 
ACCC v REIWA & Ors illustrate this point and 
highlight the balancing public interests involved 
in such processes:6

The costs and delays involved in the litigation 
process are notorious. Fortunately, only a small 
proportion o f proceedings commenced actually 
go to trial and judgement. The great majority is 
settled one way or the other. As a general 
principle fair and appropriate settlements are 
encouraged to reduce the burden of litigation on 
both public and private resources. Courts are 
frequently asked to play their part by accepting 
formal undertakings or making orders by
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consent which prohibit parties from certain 
conduct or require them to do certain things. 
Sometimes they are asked to impose agreed 
pecuniary penalties. In carrying out those 
functions, Courts are conscious of the public 
interest in the settlement of cases. They must 
also be conscious, however, that the laws they 
apply are public laws. It is in the public interest 
that, in considering agreements between parties 
requiring orders of a Court, the Court does not 
act as a mere rubber stamp. What is proposed 
must always be scrutinised to determine whether 
undertakings or consent orders are within power 
and are appropriate. There is sometimes a 
tension between these components of the public 
interest as the present case illustrates.7

Application of Act to the 
Commonwealth and its 
instrumentalities

By s. 2A  of the Act the Commonwealth and its 
instrumentalities are bound by the Act ‘in so far 
as’ they ‘carry on a business’ . In ACCC v 
Commonwealth o f Australia the Commission 
instituted proceedings in December 1995 
against the Commonwealth Bureau of 
Meteorology (BOM) alleging BOM had taken 
advantage of its market power to prevent 
competition in the market for specialised 
services.8 In particular, the Commission alleged 
the BOM had refused to provide information to 
the Meteorological Service of New Zealand 
Limited (MetService).

Discussions during and after court sponsored 
mediation resulted in a settlement of the court 
proceedings which both parties believe 
promote the public interest. In addition to 
providing a means of direct access for an 
Australian registered subsidiary of MetService, 
the settlement advanced the public interest by 
promoting and facilitating competition in the 
marketplace for specialised weather services 
whilst at the same time recognising the benefit 
in maintaining the free international exchange 
of information and the provision of consistent 
and comprehensive weather warnings and 
forecasts to the public through the media.
The Commission considers the settlement 
negotiated promotes both compliance with the 
Act and national competition policy objectives.

In January-March 1998 Australia Post’s NSW  
administration, as part of a promotion to 
encourage the payment of bills over the

counter at Post Offices, distributed a leaflet in 
the form of an entry form for a competition 
known as the ‘Pay Two Bills Promotion’ .
The Commission had concerns that certain 
conditions contained in the leaflet contravened 
the misleading or deceptive provisions (s. 52) of 
the Act. On 8 April 1998 Australia Post gave 
the Commission an enforceable undertaking 
under s. 87B of the Act to change the 
conditions of its promotion, place corrective 
advertisements, send written apologies to 
complainants and review and improve its 
compliance program.

In the current extent of commercialisation of 
government services the obvious question that 
arises is: Do Commonwealth Government 
departments and instrumentalities have in place 
compliance systems in respect of their 
obligations under the Act, to prevent or 
minimise the risk of disputes with the 
Commission? If not, I would strongly urge all 
senior managerial staff to obtain advice on the 
trade practices risk of the Commonwealth 
through their department or instrumentality and 
to ensure an appropriate compliance program 
is implemented.

Guidance on an effective trade practices 
compliance program is contained in the 
Commission’s March 1999 publication 
Corporate trade practices compliance 
programs, available from Commission offices 
and from its website. Australian Standard 
AS3806-1998 on Compliance Programs 
should also be considered.

Role of ADR in other ACCC litigation 
— illustrative examples

In ACCC v Australian Society o f 
Anaesthetists & others the Commission 
instituted legal proceedings in October 1997 
against the Australian Society of Anaesthetists 
and some individual anaesthetists.9 It alleged 
unlawful price fixing agreements were reached 
by anaesthetists at St George Private Hospital, 
Kareena Private Hospital and Greenoaks 
Private Hospital (now Bankstown Private 
Hospital) to charge $25 per hour for ‘on-call’ 
services which ensured an anaesthetist, 
although not on site, was available for 
emergency and after hours anaesthetic services 
at the hospitals.

ACCC Journal No. 22 Page 9



Forum

Following mediation, four individual 
anaesthetists and the A SA  gave undertakings to 
the Federal Court of Australia that they would 
not engage in fixing, controlling or maintaining 
prices offered or charged by them for the 
supply of on-call services, and that they would 
not enter into agreements having the purpose, 
effect or likely effect of substantially preventing, 
hindering or lessening competition in the 
market for the supply of on-call services.

The A SA  also undertook to the court to 
develop and implement, at its own expense, a 
program of compliance with the Act to be 
based on Australian Standard 3806. The court 
ordered that the respondents pay $60 000 
toward the Commission’s costs. A  breach of 
the undertakings to the court would put the 
specialists or their association at risk of 
contempt of court.

In ACCC v Maritime Union o f Australia & 
others10 and ACCC v Maritime Union o f 
Australia11 the Commission believed that there 
were substantial, very public breaches of the 
boycott provisions of the Act which damaged 
small business and exports. The conduct 
occurred as part of the waterfront dispute in 
early-mid 1998 between the M UA and Patrick 
Stevedores. The Commission issued several 
warnings to the M U A which were ignored. It 
had no option then but to take court action. It 
did not seek penalties. Its actions were directed 
to obtaining compensation for small businesses 
damaged by unlawful boycott behaviour and 
securing of appropriate court orders or 
undertakings to the court by the M UA not to 
repeat similar unlawful behaviour in the future.

The parties to the dispute approached the 
Commission in mid-June 1998 about a 
settlement. A  settlement was reached and 
endorsed on 3 September 1998 by the Federal 
Court of Australia. The settlement provided 
that a damages fund of up to $7.5 million, 
funded by Patrick Stevedore Holdings Pty Ltd, 
would be available for small businesses 
damaged by the boycotts during the waterfront 
dispute. Also, the M UA provided a formal 
undertaking to the Federal Court not to repeat 
boycotts alleged to be unlawful by the 
Commission during the dispute. The 
undertaking is for two years. The damages fund 
is being administrated by a trustee and 
payments are subject to proof of losses arising

from the waterfront dispute. Small businesses 
which did not have an alternative claim for 
compensation, such as insurance, are given 
priority over other claimants on the fund. A  
limit was set on individual claims. An associated 
dispute settlement procedure was also agreed.

In ACCC v Westco Jeans (Aust) Pty Ltd  the 
Commission was also involved in the mediation 
of a motion for contempt of court it had filed.12 
The motion related to non-compliance by 
Westco with orders made by the Federal Court 
in proceedings instituted by the Commission in
1997. The case related to the placing of ‘No 
Cash Refunds’ and ‘No Returns on Sale Items’ 
signs in Westco Jeans’ stores. In suggesting 
mediation the court observed that in a lot of 
ways it would be preferable to have more 
compliance mechanisms rather than a fine.
That is, the breaches seemed to point to 
inadequacy in the compliance program, and in 
this case there was more usefulness in Westco 
devoting resources to enhancing compliance 
than paying a fine.

Following the mediation the court accepted 
consent orders which strengthened the effect of 
earlier orders. As a result of the new orders 
Westco Jeans will extend its compliance 
program in duration, content and reach. One 
component of the new orders is that pamphlets 
explaining Westco Jeans’ refund policy will be 
available at the cash register of all 92 Westco 
stores Australia wide so that customers can 
clarify their rights. The revamped compliance 
program will also have regard to Australian 
Standard 3806 on compliance programs. It will 
include comprehensive staff training, where all 
management and sales staff become familiar 
with the rights of consumers.

Administrative resolution of matters 
through enforceable undertakings
Since 1992 the Commission has also had the 
ability through s. 87B of the Act to accept 
written undertakings from a person in 
connection with a matter in relation to which 
the Commission has a power or function under 
the Act. If the Commission considers that a 
person who has given such an undertaking has 
breached any of its terms, the Commission can 
apply to the Federal Court to enforce the 
undertaking or for other relevant orders 
(including compensatory orders).
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The Commission has accepted 285 such 
undertakings between February 1993 and May
1999. Three examples demonstrate the 
significant and effective outcomes which can be 
achieved using this non-litigious option.

A M P

In February 1995 the Commission reached 
agreement with the AM P society to settle a 
two-year investigation of a range of AM P 
policies. Approximately 286 000 investment 
policies were sold to investors contemplating 
retirement. A  common feature of the policies 
was the ‘80/20’ structure, whereby 80 per 
cent of the capital went to a guaranteed 
component and 20 per cent to an asset value 
component. AM P represented the guaranteed 
component as ‘guaranteed’ and the asset value 
component as being exposed to the fluctuations 
of market forces. AM P registered the effect of 
these market forces by applying an ‘adjustment 
factor’ that generally reduced the values of the 
policies as a result of an adverse investment 
climate.

It was the Commission’s allegation that A M P ’s 
adjustment factor in policies sold before 1990 
affected the whole of the policies, instead of 
the asset value component alone, as some 
consumers, relying on A M P ’s advice, were 
entitled to expect. The Commission alleged that 
this resulted in policy values which were lower 
than would have been the case if A M P ’s 
adjustments affected only the asset value 
component.

Under its s. 87B undertakings AMP, amongst 
other things, undertook not to misrepresent 
that the adjustment process applied to the asset 
value component (20 per cent of the policy) 
when, in fact, the adjustment process applied 
to the whole policy. The AM P also agreed to 
review the value of its 286 000 policies 
whereby insurance consumers received 
payments or policy adjustments exceeding 
$50 million.

Telstra

In September 1996 the Commission and 
Telstra agreed on a Service Net Wiring 
Maintenance Plan (previously known as ‘wiring 
repair plan’) refund proposal under which 
Telstra provided refunds totalling up to

$45 million to approximately 1.5 million 
telephone customers. The proposal was 
underpinned by a comprehensive s. 87B 
undertaking.

Energy Australia

In December 1998 the Commission accepted a 
s. 87B undertaking from Energy Australia, a 
New South Wales State-owned corporation 
established under the State-Owned 
Corporations Act 1989 (NSW). The 
undertaking, amongst other things, related to a 
complaint the Commission had received that 
electricity supplied by EnergyAustralia to the 
complainant’s home and that of the 
complainant’s neighbours had been defective.
In the Commission’s view, EnergyAustralia 
made representations to the complainant that 
were misleading or deceptive or likely to 
mislead or deceive as to the availability of rights 
and remedies under the Act for the supply of 
electricity which may have breached the 
conditions and warranties implied by the Act.

EnergyAustralia undertook, amongst other 
things, to increase consumer awareness, review 
past consumer claims for compensation arising 
out of defects in electricity supply on or after 
1 March 1996, set up appropriate mechanisms 
under complaints handling Australian Standard 
4269-1995, assess compensation claims on 
specified criteria, report to the Commission, 
and review its trade practices compliance 
program by reference to Australian Standard 
3806-1998.

Should a public authority’s options 
for dispute resolution be restricted?

historically there are instances where the court 
has taken a dim view of public authorities 
pursuing disputes through litigation for 
resolution. For example, in 1990 in State 
Government Insurance Corporation & Anor v 
Government Insurance Office o f N SW  & 
Others the State Government Insurance 
Corporation of Western Australia (SGIC) 
instituted legal proceedings under the Trade 
Practices Act and the Fair Trading Act 1987 
(WA) alleging that the Government Insurance 
Office of New South Wales (GIO) was engaging 
in misleading or deceptive conduct.13 The SGIC 
alleged that by offering financial services in
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Western Australia under the acronym GIO, and 
using the colour scheme and logo that was also 
used by the SG1C, the GIO was in breach of 
both Acts. It also alleged that it was misleading 
for the GIO to trade under the name GIO 
Australia.

Justice French said during an interlocutory 
skirmish:

I cannot forbear from the observation that it is a 
sad spectacle at any time to see two public 
bodies, established by statute for public 
purposes, engaged in unproductive and 
expensive litigation. A t a time when many 
people in the community are suffering economic 
hardship it is particularly unfortunate. Neither 
these comments nor the refusal to grant 
interlocutory relief in this case should be taken 
as an indication that the action brought by the 
Commission and the Corporation is without 
legal merit. Indeed it should be clear from the 
preceding reasons that at law they have a 
serious case to be tried. But the public interest 
and the public purse would be better served if 
the parties or their respective governments can 
move to resolve this litigation by negotiation.14

An issue that must be borne in mind, however, 
is that French J’s comments were made at a 
time when commercialisation of government 
services and privatisation of public authorities 
were not as prominent as they currently are. 
The issue arises whether his Honour’s 
comments are still as apt in the current social 
and economic environment as they were in 
1990-91. There could well be a divergence of 
views on this issue (to the extent that the views 
suggest a limiting of options for dispute 
resolution by public bodies).

Small and large business disputes

Business disputes between small and large 
businesses have been particularly prominent in 
the Australian community for many years. The 
Commission had a desire to have the constant 
number of complaints it receives from small 
businesses dealt with more effectively in the 
marketplace. It felt they were problems which 
could be better dealt with by the businesses 
themselves. The Commission receives 
complaints from businesses involved particularly 
in commercial relationships with larger parties 
such as in franchise, retail tenancy, or supply 
type arrangements.

The suggestion to try a business orientated 
approach was put to the Commission’s 
Consultative Committee which agreed to the 
formation of a round table involving 
representatives from both the small and large 
business sectors of that committee, the 
Commission’s Small Business Advisory Group, 
the alternative dispute resolution sector (which 
has experience in dealing with small/large 
business type problems), and others who have 
worked in the field of small/large business 
dispute resolution.

I was privileged to be able to chair the round 
table meetings which brought together 
representatives from business sectors that had 
historically taken a very adversarial approach to 
each other. Despite their various differences, 
the outcome of the round table meetings was 
the guide on Benchmarks for dispute avoidance 
and resolution published by the Commission in 
October 1997. The guide is available through 
Commission offices.

An arbitration role for the ACCC and 
Parliamentary emphasis on 
negotiation

Under amendments made to the Act to 
implement national competition policy and 
telecommunications industry reforms, the 
Commission has been conferred an arbitration 
role for access disputes under Part IIIA (access 
to services) and Part XIC (telecommunications 
access regime) provisions of the Act.

As well as empowering the Commission to 
carry out a private hearing leading to an 
arbitration determination, the Commission is 
expressly empowered by the legislation15 to 
terminate an arbitration if ‘the party who 
notified the dispute’ (under Part IIIA) or ‘a party 
to the arbitration for the dispute’ (in the case of 
Part XIC) has in the Commission’s opinion ‘not 
engaged in negotiations in good faith’ . An 
arbitration determination by the Commission is 
viewed as a last resort option.

The Commission is currently involved in the 
arbitration process for about 10 access disputes 
under Part XIC of the Act.
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Conclusion

In the 1997-98 financial year the Commission 
received 10 942 inquiries and complaints. Of 
these some 2247 were pursued. Just from 
these figures it should be obvious that the 
Commission, in pursuit of its various statutory 
objectives including compliance with the Act, 
must rely heavily on ADR processes. Litigation, 
albeit very significant in helping the 
Commission achieve its objectives, plays only a 
partial role in assisting the Commission achieve 
compliance with the Act by the business 
community. ADR processes regularly play a 
major role in helping the Commission with its 
functions. As can be seen from the matters 
above, even where the Commission resorts to 
litigation it regularly utilises ADR processes, 
where those processes can provide outcomes 
consistent with the Commission’s objectives.

It should be clearly appreciable from the 
matters set out above that the Commission’s 
interests in resolving litigation or issues in 
litigation are not the same as the interests of a 
private party. In particular, the Commission will 
be unresponsive to settlement offers of ‘a 
handful of money for a deal behind closed 
doors’ . Parties wanting to resolve litigation or 
issues in litigation with the Commission using 
ADR processes would be well advised to bear 
in mind and have genuine regard to (as distinct 
from paying lip service to) the Commission’s 
public accountability obligations, its statutory 
obligations and the public interest nature of the 
litigation in which it is involved.

In light of the comments above, the 
Commission supports the improvement of skills 
in the AD R sector. However, it is concerned to 
ensure that what is currently a very valuable 
means to an end does not become the end.
The risk of that happening could be increased 
with the combination of two scenarios. First, 
increased formalisation or regulation of the 
professionals engaging in ADR, possibly to the 
extent of seeking to exclude ‘others’ . Second, 
the possible insistence by courts on mediation 
or other ADR processes as a condition 
precedent to the availability of a trial. I

I would like to end with two notes of caution. 
My concerns are not about utilising ADR as a 
genuine process often able to deliver speedier

or more economic dispute resolution outcomes 
for the Commission. My first reservation is in 
ensuring that any formalisation or regulation of 
AD R professionals does not lead to what 
someone else aptly described as the ADR 
profession and ADR becoming ‘Another Damn 
Rip-off!’ . Second, that ADR is not able to be 
used as another process to be gone through or 
hurdle to be jumped over and thus effectively 
used by litigants as another way of delaying 
outcomes.

In my view, provided that the focus on the 
‘public interest’ objective of many disputes 
involving the Commonwealth is maintained, 
and ADR is viewed as one means to achieve 
that end, the likelihood of my concerns 
materialising should be minimised and the 
effective management of disputes involving the 
Commonwealth enhanced.

NOTES
1. Section 76 of the Act relevantly says:

( l ) I f  the Court is satisfied that a person: (a) has contravened a 
provision of Part IV; (b) has attempted to contravene such a 
provision; (c) has aided, abetted, counselled or procured a 
person to contravene such a provision; (d) has induced, or 
attempted to induce, a person, whether by threats or promises or 
otherwise, to contravene such a provision; (e) has been in any 
way, directly or indirectly, knowingly concerned in, or party to, 
the contravention by a person of such a provision; or (f) has 
conspired with others to contravene such a provision; the Court 
may order the person to pay to the Commonwealth such 
pecuniary penalty ..., as the Court determines to be 
appropriate...

2. The schedule to the full version o f this paper sets out a (non- 
exhaustive) list o f cases and passages from judgments in 24 
cases where judges of the Federal Court have endorsed the 
‘negotiated penalty’ process. Many of the judgments also refer 
to the public interest underpinning the process.

3. Namely, the nature and extent of the act or omission; any loss or 
damage suffered as a result o f the act or omission; the 
circumstances in which the act or omission took place; and 
whether the person has previously been found by the Court in 
proceedings under this part to have engaged in any similar 
conduct. See s. 76(1) TPA.

4. (1991) ATPR 41-076.
5. (1997) ATPR 41-546.
6. (1999) ATPR 41-673.
7. (1999) ATPR 41-673 at p. 42,599.
8. Federal Court of Australia, Vic —  proceedings VG937 of 1995.
9. Federal Court o f Australia, NSW —  proceedings NG844 of

1997.
10. Federal Court of Australia, NSW —  proceedings NG 486 of

1998.
11. Federal Court of Australia, NSW —  proceedings NG 506 of 

1998.
12. Federal Court of Australia, Vic —  proceedings VG731 of 1997.
13. State Government Insurance Corporation & Anor v Government 

Insurance Office o f NSW & Ors (1990) ATPR 41-052 and (1991) 
ATPR 41-110.

14. (1990) ATPR 41-053 at p. 51,689.
15. See s. 4 4Y (l)(c ) and s. 152CS(l)(c) of the Act.
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