
Enforcement
The fo llow ing are reports on new and 
concluded Commission actions in the courts, 
settlements involving court enforceable 
(s. 87B) undertakings, and major mergers 
considered by the Commission. O ther 
matters still before the court are reported in 
Appendix 1. Section 87B undertakings 
accepted  by the Commission and non- 
confidential mergers considered  by the 
Commission are listed in Appendix 2.

Anti-competitive 
practices (Part IV)
Mr David Charles Miller

Third line fo rcing  (s. 47)

O n  7 M ay 1 9 9 9  the C om m ission  settled 
p roceed ings against M r David Charles Miller, a 
partner o f Perth  law  firm  K o tt Gunning, in 
relation to his invo lvem ent in a real estate 
auction p rogram  p rom oted  by Sure Sale 
System s P ty  Ltd and Sure Sale System s 
(Australasia) P ty  Ltd.

T h e  C om m ission  alleged  that Sure Sale o ffe red  
services under the Sure Sale System  to  vendors 
in W estern  Australia on  condition  that they 
acquired services from  nom inated  third parties, 
including settlem ent services from  K ott 
Gunning solicitors.

M r Miller, w h o  was legal adviser to  Sure Sale, 
p repared  the standard contracts used by the 
com pan ies and p rovided  advice on  prom otiona l 
material distributed to  the public.

B y consent, the Federal Court declared that M r 
M iller:

■  aided, abetted, counselled o r procured Sure 
Sale to  breach s. 47  o f the Trade Practices 
A ct; and

■  was directly o r indirectly know ingly 
concerned  in, or a party to, the

con traven tion  by Sure Sale o f s. 47  o f 
the Act.

M r M iller was also ordered  to pay the 
C om m iss ion ’s costs.

M r M iller gave  an undertaking to the court not 
to  be involved  in conduct prohib ited by s. 47  o f 
the A c t  fo r  three years. H e  also agreed  to 
publish articles relating to the m atter in industry 
publications.

Remington White Australia

Third line fo rcing  (s. 47)

O n  17 June 1 9 9 9  the C om m ission  accepted  
an undertaking from  R em ington  W h ite  
Australia in relation  to access to  a real estate 
database.

R em in gton  W h ite  had required F lagstaff Real 
Estate to  jo in  the Real Estate Institute o f the 
N orth ern  Territory  (R E IN T ) be fo re  it could jo in  
the Ren t C h eck  Database that R em ington  
W h ite  operated .

T h e  C om m ission  fo rm ed  the v iew  that this 
requ irem ent breached the Trade Practices Act.

R em in gton  W h ite  has undertaken to  grant 
F lagstaff m em bersh ip  o f the database, and not 
to  refuse any organ isation  m em bersh ip  o f, and 
access to, the database fo r  the reason that the 
organ isation  is not a m em ber o f RE INT.

T h e  C om m ission  acknow ledged  R em ington  
W h ite ’s coop era tion  in ach ieving a suitable 
ou tcom e in this matter.

Baker Bros (Aust) Pty Ltd

Primary boycott (s. 45(2)), price fix ing  
agreement (s. 45A )

O n  29  June 1 9 9 9  the Federal Court im posed  
pecuniary penalties totalling $ 6 0  0 0 0  on  Baker 
B ros (Aust) P ty  Ltd and its tw o  directors,
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A n d rew  C live Baker and Guy Edwin Baker, fo r 
price fix ing and m arket sharing in relation to  
the supply o f com pressors.

T h e  C om m ission  a lleged  that in 1994 , 
directors o f Baker B ros and S IP  Australia P ty  
Lim ited  signed an agreem en t a llow ing Baker 
Bros to exclusively supply assemblers, 
eng ineering and p ow er  too l distributors w ith 
A B A C  direct drive com pressors and S IP  to 
exclusively supply m ajor retailers and 
au tom otive dealers w ith the com pressors. T h e  
agreem en t also stipulated the prices to  be 
charged  fo r  the com pressors.

T h e  C om m ission  also a lleged  that b etw een  
N ovem b er  1 997  and February 1 9 9 8  Baker 
Bros and S IP  agreed  to supply separate 
sections o f custom ers w ith direct drive and belt 
drive A B A C  com pressors, and that this later 
agreem en t involved  an attem pt to  agree  
on  prices.

T h e  Federal Court M elbourne accep ted  joint 
submissions from  Baker Bros and the 
C om m ission  regarding injunctions and penalty. 
T h e  jo in t submissions took  into account the 
assistance and coopera tion  that Baker B ros 
p rovided  to  the C om m ission  in its 

investigations. T h e  court accepted  the 
submitted penalties o f $ 5 0  0 0 0  fo r Baker B ros 
and $ 5 0 0 0  each fo r  A n d rew  and Guy Baker. 
Th is is the first tim e the C om m ission  has 
o ffe red  jo in t submissions using its len iency 
policy.

T h e  C om m iss ion ’s len iency po licy  stipulates 
that len iency is m ost likely to  be considered 
w here  com pan ies and individuals:

■  com e forw ard  w ith valuable and im portant 
ev idence o f a contravention  o f w h ich  the 
C om m ission  is otherw ise unaware or has 
insufficient ev idence to initiate proceed ings;

■  take p rom p t and e ffec tive  action  to 
term inate their part in the activity upon 
d iscovery o f the breach;

■  p rovide the Com m ission  w ith a full and 
frank disclosure o f the activity and all 
relevant docum entary and other ev idence 
available to  them  and coop era te  fully w ith 
the C om m iss ion ’s investigation  and any 
ensuing prosecution;

■  have not com pelled  or induced any other 
corpora tion  to  take part in the anti
com petitive  agreem en t and w ere  not 
ringleaders o r originators o f the activity;

■  are p repared  to  m ake restitution w here  
appropria te ;

■  are p repared  to  take im m ediate steps to 
rectify the situation and ensure that it does 
not happen  again; and

■ do  not have a p rior record  o f Trade 
Practices A c t  o ffences.

In its jo in t submission to  the court, the 
C om m ission  submitted that Baker B ros had 
substantially satisfied these requirem ents and 
accord ingly recom m ended  penalties o f a 
relatively low  order.

In handing dow n  his judgm ent Justice G o ldberg  
stated that, w h ile the court was not bound by 
the C om m iss ion ’s len iency po licy  nor required 
to take it into account in any g iven  case:

the matters which the policy takes into 
consideration are matters relevant to a 
determination of the appropriate penalties to 
impose for contraventions of Part IV of the Act.

Although the proposed penalties fall at the 
lower end of the range I am satisfied that it is 
appropriate that those penalties be imposed 
having particular regard to the absence of any 
market power held by Baker Bros, the assets of 
the company and its directors and the 
immediate and full assistance and cooperation 
offered to the Commission.

Baker B ros also agreed  to p rov ide  s. 8 7 B  
undertakings to  im p lem en t a trade practices 
corpora te  com p liance p rogram  and to pay part 
o f the C om m iss ion ’s legal costs.

S IP  Australia P ty  L im ited  was not a party to  the 
joint submissions and is required to file a 
d e fen ce  in the court by 30  June 1999 . A  
directions hearing has b een  set dow n  fo r 22  
S ep tem ber 1999 .

Construction Forestry Mining Energy 
Union

Secondary boycott (s. 45D )

O n  2 July 1 999  Federal Court p roceed ings 
against the Construction  Forestry M in ing
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E nergy U n ion  (C FM E U ) in W estern  Australia 
w ere  concluded w ith consent orders.

T h e  C om m ission  had alleged  that betw een  27  
N ovem b er  and 2 D ecem ber 1997  the C F M E U  
hindered or p reven ted  operators o f crane hire 
services supplying crane services to  W estern  
Portab les to  unload transportable buildings at a 
construction site at Collie , W estern  Australia.

T h e  consent orders include:

■  the C F M E U  undertaking to  the court that, 
fo r  three years, it will not en gage  in similar 
conduct —  the undertaking does not app ly 
to  conduct protected  by the Workplace 
Relations A ct 1996 o r other federal law;

■  a paym ent by the C F M E U  to  the 
C om m ission  to  reim burse costs incurred by 
W estern  Portab les in connection  w ith the 
dispute;

■  an undertaking by the C F M E U  to 
im plem ent a trade practices com pliance 
p rogram ; and

■  an order requiring the C F M E U  to contribute 
to  the C om m iss ion ’s costs.

Mergers (Part IV)
The Coca-Cola Company and 
Cadbury Schweppes

M erger (s. 50)

O n  8 June 1 9 9 9  the C om m ission  announced 
its rejection  o f a revised p roposa l by T h e  C oca- 
C o la  C om p an y  to  buy the international 
Cadbury S ch w eppes  soft drink brands.

In M arch  1 9 9 9  the C om m ission  op p osed  a 
proposa l by T h e  C oca -C o la  C om p an y  to  
purchase assets o f Cadbury S ch w eppes  
prim arily related to  its b everage  trade marks in 
Australia. Th is proposa l envisaged that T h e  
C oca -C o la  C om p an y  would retain on ly the 
Cadbury S ch w eppes  international beverage  
brands (that is, Schweppes, D r Pepper,
Canada D ry). A ll o ther assets would be 
d ivested to  an undeterm ined buyer.

T h e  m erger parties lodged  a revised p roposa l 
in April. T h e  C oca -C o la  C om p an y  still 
p roposed  to  acquire the international beverage

brands o f Cadbury Schw eppes, but would 
license the rights to  produce, sell and distribute 
these brands to  its part-ow ned Australian 
bottler C oca -C o la  Am atil. Cadbury 
S ch w ep p es ’s Australian subsidiary, Cadbury 
S ch w eppes  Australia, would acquire ow nersh ip  
o f all carbonated  soft drink brands currently 
ow ned  by C oca -C o la  Am atil and not licensed 
from  T h e  C oca -C o la  C om pan y. Th ese  brands 
include Kirks, Halls, Gest, Shelleys, Ecks, 
Marchants and Deep Spring.

T h e  revised proposa l did not address the 
C om m iss ion ’s com petition  concerns arising 
from  the original proposal. Its core  concern  
was that the prem ium  Schweppes branded 
drinks rem ained part o f the transaction.

T h e  m erger would result in a m arket structure 
w h ere  C oca -C o la  would control the leading 
carbonated drinks in alm ost every  category.
W ith  the S ch w eppes  brand in its portfo lio , T h e  
C oca -C o la  C o m p a n y ’s share o f the Australian 
carbonated  soft drink m arket, currently 65  per 
cent, would increase by several percen tage 
points.

C oca -C o la  would possess a pre-em inent range 
o f national prem ium  priced, prem ium  branded 
carbonated  soft drinks, w hereas Cadbury 
S ch w eppes  Australia ’s portfo lio  would com prise 
prim arily regiona l brands w ith little o r no  brand 
strength and a low  presence outside the 
superm arket channel. T h e  C om m ission  was o f 
the v iew  that the effectiveness o f the 
com petition  p rovided  by Cadbury S ch w eppes 
Australia was likely to  have been  m arginalised 
in the various segm ents such as milk bars and 
con ven ien ce stores; the vend ing m achine 
segm ent; the ‘on -p rem ise ’ segm ent, which 
includes pubs, clubs and entertainm ent venues; 
and the superm arket segm ent.

T h e  C om m ission  considered  that Cadbury 
S ch w eppes  Australia, and the Schweppes 
brands in particular, had been  a significant 
fo rce  in constrain ing prices, m aintaining service 
levels and generating innovation  in the 
carbonated  soft drink m arket. It was concerned  
that small business and consum ers wou ld pay 
substantially m ore  fo r  carbonated drinks if the 
m erger w ere  to  p roceed .

A  num ber o f overseas com petition  law 
en forcem en t authorities have been  scrutinising
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the p rop osed  C oca -C o la/S ch w eppes  m erger. 
O n  2 4  M ay 1 9 9 9  the m erger parties 
announced that they w ere  revising the 
international transaction to  exclude m ore  than 
20  European  countries, fo llow in g  regu latory 
resistance in a num ber o f these jurisdictions.

Waratah and Hunter Towage Services

Acquisition (s. 50)

O n  4  June 1 9 9 9  the C om m ission  announced 
that it w ou ld not in tervene in the W aratah 
acquisition o f H unter T ow a ge  Services, on  the 
condition  that W aratah  provides undertakings 
relating to  its future conduct o f the tow a ge  
business.

W aratah  T ow a ge  is a joint venture betw een  
A dsteam  M arine and H ow ard  Sm ith that 
opera tes  tow age  businesses in P o rt Botany,
Port Jackson and the Port o f N ew castle. In 
late 1 9 9 8  W aratah  advised the C om m ission  o f 
its in tention to acquire H unter T ow a ge  
Services, a consortium  consisting o f B H P  and a 
num ber o f overseas ship operators.

Fo llow ing extensive m arket inquiries o f 
shippers, ship operators, agents and other 
interested parties, the C om m ission  fo rm ed  the 
v iew  that the p roposed  acquisition was likely to  
substantially lessen com petition  in the 
N ew castle  m arket fo r  the provision  o f tow a ge  
services.

W aratah  subsequently p roposed  a series o f 
undertakings to  address the C om m iss ion ’s 
concerns. Th is p roposa l was put to  m arket 
participants fo r  their v iew s and, on  balance, 
m arket participants supported the p roposed  
undertakings subject to  a few  additional 
provisions and changes. T h e  C om m ission  
sought W aratah ’s agreem en t to  alter the 
p roposed  undertakings in line w ith  the 
proposa ls  put forw ard  by m arket participants.

W aratah  has g iven  an undertaking fo r  three 
years to:

■  m aintain prices fo r  tow age  services in 
N ew castle  at current levels; and

■  not introduce any n ew  charges o r  increase 
any existing charges fo r the provis ion  o f 
tow a ge  services in New castle.

W aratah  also undertook to:

■  increase tariff rates in N ew castle  after the 
initial three year period  on ly in accordance 
w ith the requirem ents o f the Prices 
Surveillance A ct;

■  en ter into a service agreem en t w ith the 
N ew castle  P o rt C orpora tion  to  ensure that 
service levels d o  not decline in the port post 
acquisition and that the benefits arising 
from  any rationalisation in the port can be 
fully realised; and

■  p rov ide  the C om m ission  w ith financial 
in form ation  about the opera tion  o f the 
W aratah  tow a ge  business in N ew castle  on  
an annual basis, so that the C om m ission  
can m on itor the level o f  e ffic iencies 
genera ted  post-acquisition.

British American Tobacco Pic and 
Rothmans International BV

M erger (s. 50)

O n  2 June 1 9 9 9  the C om m ission  accep ted  a 
court en forceab le  undertaking in relation to  the 
w orld-w ide m erger betw een  British A m erican  
T obacco  P ic (B A T ) and Rothm ans International 
BV. T h e  undertaking addresses the 
C om m iss ion ’s concerns about the e ffec t on  
Australian com petition  o f the p roposed  m erger.

B A T  has a 67  per cent interest in the 
Australian cigarette m anufacturer W D  &  H O  
W ills H old ings L im ited, and Rothm ans 
International B V  has a 50  per cent interest in 
the Australian c igarette m anufacturer Rothm ans 
H old ings Lim ited.

In M arch  1 999  the C om m ission  concluded that 
the p roposed  m erger was likely to  breach the
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m erger provisions o f the Trade Practices A ct.
It had concerns about the likely im pact o f 
increased m arket concen tration  and the m erged  
g rou p ’s control o f m ajor Australian cigarette 
brands in a m arket w h ere  im port com petition  is 

neglig ib le and barriers to  n ew  entry are 
substantial.

T h e  m erged  group  has undertaken to  sell a 
po rtfo lio  o f c igarette brands, roll-your-own 
tobacco  and cigarette paper brands to  Im perial 
Tobacco . T h e  divestiture will m aintain th ree 
com petitors in the cigarette market, leaving the 
m erged  group  w ith a m arket share o f 4 4  per 
cent com pared  to  61  per cent had the m erger 
p roceeded  w ithout the C om m iss ion ’s 
intervention.

Im peria l T obacco  will have a 17 p er cent share 
o f the cigarette market, including a brand in the 
prem ium  segm ent that will benefit from  the 
change to  the per-stick excise system  fo r 

cigarettes in N ovem b er  1999 . A lso , Im perial 
T ob acco  has V irgin ia-b lend brands in overseas 
m arkets w hich it m ay introduce to  the 
Australian m arket. Im perial T ob acco  will 
op era te  an independent telesales facility fo r 
receiv ing orders from  custom ers and will 
em p loy  an independent field sales force. It will 
also im plem en t changes to  the d ivested brands 
to  ensure they rem ain  com petitive  after the 
change to  the per-stick excise system.

T h e  C om m ission  has agreed  to  treat the 
identity o f the d ivested brands as confidential 
until they are publicly announced by Im perial 
T obacco  or the m erger parties.

Cable & Wireless Optus and AAPT

Acquisition (s. 50)

O n  31 M ay 1 9 9 9  the C om m ission  noted  the 

Cable &  W ireless Optus decision  not to  
p roceed  w ith its bid fo r A A P T .

T h e  C om m ission  had earlier advised C ab le &  
W ireless Optus o f its concerns about the e ffec t 
o f the p roposed  acquisition on  com petition  in a 
num ber o f te lecom m unications markets. It had 
sought and accep ted  an undertaking from  
Optus that it wou ld not p roceed  w ith the 
p roposed  acquisition.

T h e  C om m ission  had concluded there would be 
a substantial reduction o f com petition  in the 
fo llow in g  markets:

■  the upstream  or w holesa le m arket fo r the 
provis ion  o f a national te lecom m unications 
netw ork  o f line links, switches, points o f 
in terconnection , billing and custom er 
support by m eans o f w hich carriers and 
carriage service providers are able to 
prov ide  the range o f vo ice , data, Internet 
and v id eo  telecom m unication  services to 
consum ers (or end-users); and

■  a num ber o f dow nstream  or retail markets, 
each  relating to  provision  o f Internet, data 
and local access to  end-users.

T h e  C om m ission  concluded that the acquisition 
w ou ld increase concen tration  in the 
telecom m unications markets and would result in 
the rem ova l o f a vigorous and e ffective  
com petitor.

It considered  that the rem ova l o f A A P T  as one 
o f on ly th ree national netw ork  service providers 
wou ld be likely to  have substantial effects  on  
com petition  at the w holesa le (or upstream ) level 
as well as at retail (or downstream ) levels, g iven  
the nature and exten t o f vertical integration.

T h e  C om m ission  also considered  that the scale 
and scope  o f A A P T ’s current operations could 
not be easily replicated, and n ew  entrants 
wou ld face significant barriers to  entry.

Unconscionable 
conduct (Part IVA)
Simply No Knead Franchising Pty Ltd

Unconscionable conduct in business 
transactions (s. 51AC), breach o f  mandatory 
code o f  conduct (s. 51AD )

O n  16 June 1 9 9 9  the C om m ission  instituted 
p roceed ings in the Federal Court M elbourne 
alleg ing that S im ply N o  Knead  Franchising P ty  
Ltd  (S N K ) had en gaged  in unconscionable 
conduct towards its franchisees and had 
breached the m andatory Franchising C od e  
o f  Conduct.
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This is the C om m iss ion ’s first action  under s.
51 A C  o f the A c t  involving a franchisor and its 
first action  fo r a lleged  breaches o f the 
Franchising C od e  o f Conduct under s. 5 1 A D .

T h e  C om m ission  alleges that S N K  acted 
unconscionably towards its franchisees by:

■  system atically refusing to  negotia te  
reasonably and in g o o d  faith in relation to  
reasonable requests and com plaints from  
the franchisees;

■  refusing to  supply its products to  the 
franchisees;

■  failing to  address reasonably and/or m eet 
w ith the franchisees to discuss m atters o f 
con cern  to  the franchisees;

■  causing the te leph on e num bers o f  the 
franch isees ’ franchised businesses to be 
deleted  from  Telstra ’s 0 1 3  te leph on e 
d irectory assistance service;

■  w ithout the consent o f the franchisees and 
contrary to  the franchise agreem ents, e ither 
selling and/or o fferin g  to  sell its products in 
the territories o f each  o f the franchisees, 
including supplying S N K  products to  a third 
party distributor and to  various independent 
outlets, p rom oting  the availability o f S N K  
products in such independent outlets and 
advertising S N K ’s mail order business w ith 
free  delivery;

■  om itting the nam es o f the franchisees from  
advertising and prom otiona l m aterial 
distributed in respect o f the franchised 
products;

■  failing and refusing to g ive  to  the 
franchisees a current disclosure docum ent 
in the fo rm  o f annexure 1 to  the 
Franchising C od e  o f Conduct in response 
to  written  requests from  those franchisees; 
and

■  failing to  disclose to  the franchisees at any 
relevant tim e that it intended to  cease the 
franchising o f the S N K  business to  the 
franchisees.

It also a lleges that S N K ’s conduct caused the 
franchisees to  term inate or not to  ren ew  their 
respective franchise agreem ents. T h e  
C om m ission  further alleges that S N K  has

sought to  p reven t the franchisees from  
com petin g  w ith S N K  by instituting legal 
p roceed ings against its franchisees, a lleging 
breaches o f the restraint o f trade clauses in the 
respective franchise agreem ents.

T h e  C om m ission  alleges that S N K ’s reliance on  
the restraint o f trade clauses to  p reven t the 
franchisees from  selling equivalent products is 
unconscionable, in the circumstances. It has 
sought an interlocutory injunction to  stay the 
various S N K  proceed ings until the case alleged  
by the C om m ission  is determ ined.

A t  the d irections hearing on  9 July 1 9 9 9  the 
parties consen ted  to  adjourn the hearing o f the 
interlocutory application  and S N K  undertook to  
take no further steps in its legal p roceed ings 
against the franchisees until the determ ination  
o f such application .

T h e  C om m ission  is also taking action against 
the d irector o f S N K  fo r  a llegedly aiding and 
abetting o r being know ingly concerned  in the 
alleged  breaches.

T h e  C om m ission  is seeking declarations, 
injunctions and findings o f fact.

Codes of conduct 
(Part IVB)
Millennium Diagnostics (Victoria)
Pty Ltd

Breach o f  mandatory code o f  conduct 
(s. 51AD), misleading or deceptive conduct 
(s. 52), false o r misleading representations 
(ss 53 & 59), accepting payment without 
intending to supply (s. 58)

O n  30  June 1 9 9 9  the C om m ission  instituted 
proceed ings in the Federal Court M elbourne 
against M illennium  D iagnostics (V ictoria ) P ty  
Ltd, M illennium  Solutions (Australia) P ty Ltd 
and M illennium  Solutions G roup Australasia P ty  
Ltd in relation  to  the p rom otion  o f franchises 
fo r Y ear 2 0 0 0  com p liance com puter so ftw are 
and technical support services. T h e  
C om m ission  a lleges that the com pan ies 
en gaged  in m isleading and decep tive  conduct in 
relation to  the prom otion .
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T h e  C om m ission  alleges that the com pan ies 
variously m isrepresented  that:

■  they had 3 5 0  technical support staff 
available in 100  locations in Australia as 
w ell as full m arketing, adm inistration and 
consultant support infrastructure;

■  distributors o r  purchasers o f franchises 
could earn  $ 6 0 0  0 0 0  per year;

■  they had the sponsorsh ip o r approva l o f 
Federal G overn m en t bodies;

■  distributors o r purchasers o f franchises 
required on ly basic com puter know ledge 
and skills;

■  distributors o r purchasers o f franchises 
would be p rovided  w ith stock; and

■  the products they p rom oted  obviated the 
need  fo r  tailor m ade Y ear 2 0 0 0  com p liance 
program s.

In addition the C om m ission  alleges that 
M illennium  Solutions (Australia) P ty  Ltd 
breached the m andatory Franchising C od e  o f 
Conduct by failing to  p rovide a current 
disclosure docum ent in response to  a w ritten 
request. It a lleges that the d irector o f 
M illennium  D iagnostics (V ictoria ) P ty  Ltd and 
M illennium  Solutions (Australia) P ty  Ltd, M r 
M ichael H enderson , was know ingly concerned  
in the a lleged  breaches.

T h e  C om m ission  has sought an interlocutory 
injunction, w h ich  has been  listed fo r  hearing on  
26  July 1999 . It is seeking declarations, 
injunctions, findings o f  fact and refunds to 
franchisees.

Consumer 
protection (Part V)
Top Snack Foods Pty Ltd

Misleading o r deceptive conduct (s. 52)

O n  4  June 1 9 9 9  the Federal Court awarded 
dam ages o f over  $ 4 0 0  0 0 0  to  four couples and 
an individual w h o  w ere  franchisees o f T o p  
Snack Foods P ty  Ltd.

Justice Tam berlin  found that T o p  Snack Foods 
had en gaged  in m isleading and decep tive  
conduct and that G eo rg e  M anera, a director 
and m anager o f T o p  Snack Foods, and N ick  
Kritharas, G enera l M anager, w ere  know ingly 
concerned .

T h e  C om m ission  took  representative action on 
behalf o f  the franchisees, a lleging that T op  
Snack Foods, G eo rg e  M anera  and N ick  
Kritharas had en gaged  in m isleading or 
d ecep tive  conduct.

T h e  C om m ission  a lleged  that p rospective 
franchisees w ere  m isled by claims that:

■  gross profitability would be $ 3 0 0  per day 
per franchise area;

■  the goods  could be distributed at a rate o f 
50  sites per ‘short’ day;

■  the con fec tion ery  boxes could be packed at 
a rate o f  20  or m ore  per day;

■  no m ore  than 10 per cent o f genuine 
custom ers w ou ld be lost in the first few  
w eeks o f opera tion  and there would be no 
difficulty in obtain ing n ew  customers;

■  no m ore  than 6 per cent o f  m on ey  would 
be lost through dishonesty o f custom ers at 
retail sites and other problem s;

■  custom ers and sites m ade available by T op  
Snack Foods w ere  genuine;

■  the franchisees could not lose the m oneys 
paid fo r  the franchises because the return 
was fully guaranteed by T o p  Snack Foods; 
and

■  the relevant ach ievable figures set out in a 
four-w eek ly statem ent disclosed to the 
claimants in a T o p  Snacks Foods 
in form ation  brochure w ere  typical and 
achievable.

Justice Tam berlin  found that im portant parts o f 
the ev idence o f G eo rg e  M anera and N ick  
Kritharas w ere  significantly discredited in cross- 
exam ination.

Justice Tam berlin  found that the 
representations w ere  m isleading and decep tive  
and there w ere  n o  reasonable grounds fo r 
m aking the assertions as to  profitability, 
distribution o f good s  to  50  sites per ‘short’ day 
o r loss o f custom ers.
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T h e  award o f dam ages includes capital in jection  
lost, trading loss, interest on  borrow ings and an 
am ount fo r  unrewarded labour and anxiety.

Australian Taxation Services

Misleading or deceptive conduct (s. 52)

O n  7 July 1 9 9 9  the C om m ission  obtained 

interlocutory orders from  the Federal Court 

against Australian Taxation  Services (A TS ) and 

its D irector, M ichael Phillip Ivanoff. T h e  orders 

restrain A T S  and Ivanoff from  distributing 

form s seek ing businesses to register fo r the 

G S T  and pay a fee.

T h e  C om m ission  alleges that the form s sent by 

A T S  appeared  to be issued by the Australian 

Taxation  O ffice , or som e other govern m en t 

agency, and m isled p eop le  into believing that it 

was com pu lsory to  pay A T S  the G S T  

registration fee  o f $ 1 7 5  fo r on e  year or $ 2 9 5  

fo r tw o  years. Businesses receiv ing these 

form s advised the C om m ission  that they w ere  

m isled into believing that the A T S  form s w ere  

from  the Australian Taxation  O ffice  because o f 

the sim ilarity betw een  the A T S  fo rm  and the 

form s genera lly  used by the Australian 

Tax  O ffice .

O n  9 July 1 9 9 9  Justice K ie fe l continued an 

injunction restraining the com pany from  

sending further form s to  businesses and 

consum ers within Australia. T h e  court also 

ordered  a freeze  on  the com p an y ’s bank 

account to  ensure that funds ga ined from  the 

schem e w ere  preserved. If the C om m ission  is 

ultimately successful in its action, the frozen  

funds will be refunded to businesses that w ere  

m isled by the A T S  form .

Goldseal Australia Pty Ltd, Specialty 
Products International Pty Ltd

Misleading representations (s. 53)

O n  7 June 199 9  the C om m ission  instituted 

p roceed ings in the Federal Court Brisbane 

against G oldseal Australia P ty  Ltd, Specia lty  

Products International P ty  Ltd and M r N orm an  

English, a d irector o f both  com pan ies, a lleging 

m isleading representations.

T h e  respondents have sold franchises and 
distributor agreem ents in northern  Queensland 
since 1997 . T h e  agreem ents involve a 
w a terp roo fin g  m em brane genera lly  know n as 
‘Po lysh ield  S S -1 0 0 ’ wh ich  is used in m any 
industries such as building, construction 
and m ining.

T h e  C om m ission  alleges that three 

franchise/distributor agreem ents have been  

negotia ted  to  a value o f m ore  than $ 2 0 0  000 .

It a lleges that in the course o f selling the 

franchises and distributorships it was 

represen ted  that the com panies:

■  d eve loped  the w a terp roo fin g  m em brane;

■  held intellectual p roperty  rights fo r the 

product;

■  had affiliations w ith the H ousing Industry 

A ssociation , W a terp roo fin g  Industry Council 

o f  Australia and Queensland M aster 

Builders Association ; and

■  had an independent assessment o f quality 

m anagem en t by Standards Australia.

T h e  C om m ission  alleges that these w ere  false 

representations. It is seeking injunctions, 

declarations, findings o f fact, orders fo r a 

com p liance p rogram  and public disclosures as 

to  the conduct.

A  d irections hearing was heard in Brisbane on  

25  June 1999 . T h e  substantive hearing will be 

in Tow nsville  at a date yet to  be determ ined.

The Australasian Institute

Misleading or deceptive conduct (s. 52)

O n  21 M ay 1 9 9 9  the C om m ission  instituted 

p roceed ings against T h e  Australasian Institute, 

an Internet based education facility, a lleging 

m isleading and d ecep tive  conduct.

T h e  C om m ission  a lleges that the Institute is 

p rom oting  and teach ing som e Internet- 

delivered degrees  that it is not authorised to  

deliver. In addition it a lleges that T h e  

Australasian Institute has published m isleading 

and decep tive  statem ents about the nature and 

quality o f its services, facilities and teaching 

staff.
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O n  27  M ay 1 9 9 9  the Institute gave  the Federal 
Court undertakings that it will, fo r  the present, 
stop p rom otin g  a G lobal M aster o f Business 
Adm in istration  degree . It has undertaken not 
to  advertise o r  represent to  the public, via its 
Internet website o r otherw ise, that:

■  the G lobal M aster o f Business 
Adm in istration  has the approval, 
sponsorsh ip, o r endorsem ent o f the 
University o f  Ballarat;

■  the G lobal M aster o f Business 
Adm in istration  is an app roved  Internet 
version  o f  the University o f Ballarat’s 
M aster o f Business Adm inistration ; and

■  applications fo r  enro lm ent can be m ade, o r 
enrolm ents will be accep ted  for, the G lobal 
M aster o f Business Adm inistration.

In addition, it will p rov ide  the nam es and 
addresses o f the students currently enrolled in 
the G lobal M aster o f Business Adm in istration  to 
the Com m ission .

O n  18 June 1 9 9 9  the court ordered  that 
m ediation  take p lace b etw een  the parties. T h e  
m atter is next b e fo re  the court on  10 August

1999 .

Internic Technology Pty Ltd

Misleading o r deceptive conduct (s. 52)

O n  1 June 1 9 9 9  the Federal Court accep ted  
undertakings from  Internic T ech n o logy  P ty  Ltd 
and its director, M r P e te r  Zm ijewski, to  
conclude legal p roceed ings brought by the 
C om m ission  fo r  a lleged  m isleading and 
d ecep tive  conduct.

T h e  m atter was raised w ith the A C C C  by the 
U S  Federal Trade C om m ission , w hich had 
rece ived  com plaints from  the U n ited  States, 
because Internic T ech n o logy  and M r Zm ijewski 
reside in Australia.

T h e  C om m ission  had alleged  that Internic and 
its d irector m isled consum ers by using an 
alm ost identical dom ain  nam e to  the exclusive 
registrar o f top  level dom ain  nam es in the 
.com , .net, .org, .gov, .edu dom ains (the 
In terN IC ) and by opera tin g a website at 
http://www.internic.com.

T h e  In terN IC  is a facility opera ted  by N etw ork  
Solutions Inc., on  contract w ith the U nited 
States governm en t, and can be found at 
http://www.internic.net.

T h e  C om m ission  alleged  that:

■  consum ers look ing fo r  the In terN IC  o ften  
en ter ‘ in tern ic ’ o r ‘ in tern ic .com ’ into their 
w eb  brow ser and end up at the site 
opera ted  by the respondents w h ere  the 
respondent acts as a broker in the sale o f 
dom ain  nam e registration services;

■  the use o f the nam e ‘ in tern ic .com ’ is likely 
to  create the false im pression that the 
responden ts ’ business is, or is affiliated 
w ith, the In terN IC ;

■  consum ers w en t to the respondents ’ 
website to  register a dom ain  nam e directly 
w ith In terN IC ; and

■  consum ers have used the responden ts ’ 
services believing they w ere  using services 
p rovided  by In terN IC  as a result o f  the 
responden ts ’ m isleading and decep tive  
conduct.

T h e  fe e  charged  by the respondents was 
b etw een  $ U S 2 2 0  and $ U S 2 5 0 . T h e  fe e  
charged  by In terN IC  has ranged betw een  
$ U S 7 0  and $ U S 1 0 0 .

B e fo re  M ay 1 9 9 8  the respondents had 
registered  about 13 0 0 0  dom ain  nam es to 
consum ers from  all o ver  the world.

Internic T ech n o logy  and M r Zm ijewski gave  
undertakings to  the court to  no longer use the 
n am e ‘in tern ic ’ o r  any similar nam e.

T h ey  also agreed  to  p lace $ A 2 5 0  0 0 0  in an 
Australian trust fund to  be used to  refund 
consum ers w h o  w ere  m isled by the conduct. 
C onsum ers throughout the w orld  w h o  
registered  a dom ain  nam e at the in tern ic.com  
site b e fo re  M ay 1 9 9 8  will be em ailed a notice 
telling them  h ow  to  claim  a refund.

Signal Telecommunications Pty Ltd, 
Digital Discount Centre Pty Ltd

False o r misleading representations (s. 53)

O n  17 M ay 1 9 9 9  S ignal Telecom m unications 
P ty  Ltd and D igital D iscount C en tre P ty  Ltd 
gave  court en forceab le  undertakings in relation 
to  a p rom otiona l brochure fo r  a m obile ph on e 
package.
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From  M arch 19 9 8  to  August 1998 , S ignal 
Telecom m unications, through D igital D iscount 
C entre, p rom oted  a m obile ph on e package, 
referred  to  as the ‘P h on e  Saver P lan 2 5 ’ , 
through a brochure. T h e  brochure was 
distributed at m ore  than 50  petro l station sites 
across V ictoria.

T h e  brochure did not disclose several costs that 
would be incurred by consum ers and in 
particular failed to  disclose that a m inim um  call 
cost app lied  during o ff-peak  periods.

S ignal Telecom m unications and D igital 
D iscount C en tre  will w rite a letter o f a p o lo gy  to 
all a ffected  custom ers in form ing them  that:

■  S ignal Telecom m unications will not take 
action  to  recover early term ination  
paym ents due from  custom ers w h o  chose 
early term ination  b e fo re  the undertaking;

■  S ignal Telecom m unications will g ive  all 
active custom ers a $ 5 0  credit tow ard the 
paym ent o f their account; and

■  active custom ers will have the op tion  to  exit 
the contract during the rem ain ing term  o f 
the contract at no penalty. Th is will include 
S ignal Telecom m unications fo rgo in g  
recovery  o f the handset.

B oth  com pan ies will also im plem en t a trade 
practices com pliance program .

T h e  C om m ission  acknow ledged  the 
coopera tion  o f S ignal Telecom m unications and 
D igital D iscount C en tre in resolving the matter.

Goldstar Corporation Pty Ltd

Demanding payment fo r  unsolicited goods or  
services (s. 64)

O n  10 M ay 1 9 9 9  the Federal Court Brisbane 
im prisoned Grant W arren  H udson fo r  six 
m onths after his com pany, Goldstar 
C orpora tion  P ty Ltd, was found guilty o f 
con tem pt o f court.

T h e  C om m ission  brought legal action  after it 
obtained evidence that Goldstar was acting in 
breach o f an injunction ordered  by the Federal 
Court in N ovem b er 1998 .

In the earlier p roceed in g  H udson w as g iven  a 
tw o  m onth  prison sentence, suspended fo r  tw o

years, and Goldstar was fined $ 1 0  0 0 0  fo r 
breaching an undertaking to  the court that they 
would not seek  paym ent fo r  unsolicited 
advertising, also know n as telefraud.

In the latest p roceed in g  Justice K ie fe l ordered  
Goldstar to  pay a fine o f $ 3 0  0 0 0  and the 
C om m iss ion ’s legal costs, as w ell as sentencing 
Hudson to  the term  o f im prisonm ent.

Hudson appea led  to  the Full Federal Court, 
arguing that the six-m onth sentence im posed  
by Justice K ie fe l was m anifestly excessive. O n  
2 July 1 9 9 9  the Full Court rejected  this appeal.

Viking Office Products Pty Limited

Misleading or deceptive conduct (s. 52), false 
or misleading representations with respect to 
the price o f  goods (s. 53(e))

O n 13 M ay 199 9  V ik ing O ffic e  Products Pty 
Lim ited, a direct m arketer o f stationery and 
o ffice  supplies, p rovided  court en forceab le  
undertakings to  the C om m ission  in relation  to  
discounts o ffe red  in its catalogues.

T h e  C om m ission  investigated th ree products 
that w ere  advertised in the V ik ing catalogues at 
a discount from  the ‘regular p r ic e ’ . It found 
that:

■  the products had been  o ffe red  fo r  sale to a 
significant num ber o f custom ers at prices 
less than the ‘regular p r ic e ’ ;

■  on ly a small percen tage  o f the total sales o f 
these products had been  at the ‘regular 
p r ic e ’ ; and

■  the bulk o f sales o f these products had been  
m ade at prices substantially less than the 
‘regular p r ic e ’ .

V ik ing undertook to  g ive  clearer in form ation  
about the discounts advertised in its catalogues. 
It will also rev iew  its com p liance program .

Danka Australia Pty Limited

Misleading or deceptive conduct (s. 52)

Follow ing investigation  by the C om m ission  
after receiv ing a num ber o f com plaints by small 
businesses, Danka Australia P ty  L im ited  will 
reinstate the fo rm er contracts o f  som e o f its
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custom ers in Queensland, South Australia and 
W estern  Australia.

La te  in 1 9 9 8  certain Danka custom ers w ere  
asked in w riting to  sign rep lacem ent Equipm ent 
S ervice A greem en ts  so that Danka could 
update its records. S om e  custom ers signed the 
rep lacem ent agreem ents unaware that the 
rep lacem ent agreem ents w ere  d ifferen t in 
certain respects to  the previous agreem ents.

In particular, the rep lacem ent agreem ents m ay 
have conta ined lon ger periods o f notice o f 
term ination  that the custom er must p rov ide  to  
Danka. A lso , in som e instances in Q ueensland 
and W A  the contractual p eriod  o f the 
rep lacem ent agreem en t was d ifferen t to  the 
previous agreem ent.

Danka has written  to  each custom er a ffected  by 
the errors, stating that the provisions under the 
previous agreem en t rem ain  unchanged, 
togeth er w ith an a p o lo gy  fo r  any 
inconven ience. T h e  C om m ission  noted  
D anka ’s coopera tion  in this matter.

JeansWest

False o r misleading representations (s. 53)

O n  13 M ay 1 9 9 9  the C om m ission  accep ted  
undertakings from  JeansW est in relation  to  a 
potentially m isleading refund policy.

A fte r  the C om m ission  advised JeansW est that 
its refund po licy  was potentia lly in breach  o f 
the A ct, the com pan y  arranged fo r the 
im m ediate w ithdrawal o f the po licy  and the 
briefing o f staff on  consum er refund rights.

T h e  C om m ission  noted  JeansW est’s quick 
response in this matter.

McDonald’s Australia Limited

Misleading o r deceptive conduct (s. 52), false 
o r misleading representations (s. 53(a))

O n  16 June 1 9 9 9  M cD on a ld ’s Australia 
L im ited  gave  the C om m ission  court en forceab le 
undertakings in relation  to  the advertising o f its 
‘grilled chicken bu rger ’ a fter the C om m ission  
raised concerns that consum ers w ere  being 
m isled about the cook ing  process o f the burger.

T h e  C om m ission  considered  the cook ing 
process, w hen  v iew ed  in its entirety, was not a 
grilling process. T h e  chicken burger was 
initially cooked  in an oven , branded and seared 
and then cook ed  betw een  tw o  hot plates.

M cD on a ld ’s also agreed  to  im p lem ent a trade 
practices com p liance program .

T h e  C om m ission  noted  M cD on a ld ’s 
coopera tion  in resolving the m atter and that 
the p rom otion  was in any even t to  have ceased 
as soon  as pre-existing stocks o f the chicken 
burger w ere  exhausted.

Freedom Furniture

False or misleading representations (s. 53)

O n  2 July 1 9 9 9  F reedom  Furniture gave  the 
C om m ission  a court en forceab le  undertaking in 
relation to a potentia lly m isleading refund 
policy.

T h e  C om m ission  believes F reedom  Furniture 
m ay have breached the Trade Practices A c t  by 
in-store representations that:

■  there was a tim e restriction o f seven days 
fo r  refund claims;

■  certain item s must rem ain  unopened  fo r  a 
refund claim  to  be m ade; and

■  faulty item s m ay on ly be exchanged.

F reedom  Furniture has undertaken to  am end 
the refund po licy  and to  im p lem en t a trade 
practices com p liance p rogram  throughout its 
stores.

Product safety 
(Part V-VA)
Lay and Sons Organisation Pty Ltd, 
trading as Asian Importer-Exporter 
and Company

Failure to comply with product information 
standard (s. 65D)

Lay  and Sons O rgan isation  P ty  Ltd, trading as 
Asian  Im porter-Exporter and C om pan y, has
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withdrawn several brands o f c igarettes from  
sale a fter advice from  the C om m ission  that 
they fail to m eet the requirem ents o f the 
C onsum er Product In form ation  Standard fo r  
Tobacco .

T h e  brands include Pro fessiona l Gudang G aram  
Filter K retek  cigarettes ( ‘Gudang G aram  
P ro fessiona ls ’), w h ich  w ere  purchased by the 
C om m ission  and tested fo r  their tar, n icotine 
and carbon  m on ox id e  levels.

Gudang G aram  Professionals purchased by the 
C om m ission  yielded  the fo llow in g  average  tar, 
n icotine and carbon  m on ox ide  levels:

Tar yield 50.3 ±  4 .4  m g per cigarette

N ico tin e  yield 2.11 ±  0 .1 6  m g per cigarette 

C arbon  m onox ide
yield 33.1 ±  3 .4  m g per cigarette

N on e  o f the packets o f cigarettes disclosed 
these levels as required by law. Consum ers 
w ere  th ere fo re  unable to  m ake an in form ed  
choice as to  the dangers they m ay risk in 
sm oking these cigarettes. In addition, the 
cigarettes failed to carry other health w arnings 
as required by the standard, such as ‘Sm ok ing 
w hen  pregnan t harm s your baby ’ and ‘Sm ok ing 
causes heart d isease ’ .

T h e  C om m ission  was also concerned  that, 
because these cigarettes have a pleasant arom a 
o f cloves, consum ers m ay be under the 
m istaken im pression that they are less harm ful 
than other cigarettes. In fact, ‘c lo v e ’ cigarettes 
have substantially h igher levels o f tar, n icotine 
and carbon  m on ox id e  than other brands o f 
cigarettes available on  the Australian market.

O n  30  A p ril 19 9 9  the C om m ission  accep ted  a 
court en forceab le  undertaking from  Lay  and 
Sons to cease supplying cigarettes w hich fail to  
m eet the standard and to  ensure in the future 
that all cigarettes supplied by them  m eet the 
standard. Refunds will also be available fo r 
consum ers w h o  wish to  return the product to  
Lay  and Sons.

T h e  C om m ission  acknow ledged  Lay  and S o n ’s 
coopera tion  in ach ieving a suitable ou tcom e.

MHG Plastic Industries Pty Limited
Non-com pliance with a mandatory consum er 
product safety standard (s. 65C)

O n  28  June 1 9 9 9  the Federal Court Sydney 
ordered  M H G  Plastic Industries P ty  L im ited  to 
conduct a recall o f all helm ets m anufactured by 
it since 1 July 1996 . Th ese  orders w ere  stayed 
to  argue the m echanics o f the recall. O n  13 
July 1 9 9 9  the court ordered  the recall and that 
consum ers be g iven  a full cash refund.

O n  15 June 1 9 9 9  the Federal Court found that 
M H G  Plastic Industries had manufactured and 
o ffe red  fo r  sale m oto r cycle helm ets w hich 
failed to  com p ly  w ith the relevant m andatory 
safety standard.

T h e  helm ets m anufactured by M H G  are sold 
under the E ldorado brand o f helm ets in the 
op en  face, full face and m otorcross styles.

T h e  C om m ission  alleged  that the M H G  helm ets 
did not com p ly  w ith the standard in tw o  
respects: resistance to  penetration  and strength 
o f the retention  system. M H G  adduced 
evidence that it carried out tests in accordance 
w ith the standard and that the helm ets tested 
passed all tests.

Justice Em m ett found that the helm ets did not 
com p ly  w ith the standard so far as the 
resistance to  penetration  p erfo rm an ce  
requirem ents w ere  concerned , but was not 
satisfied that the retention  system  did not 
com p ly  w ith the standard.

T h e  court has ordered  M H G  to  advertise the 
recall in m ajor Australian new spapers.

M H G  is expected  to  lodge an appea l 
concern ing the court’s decision  and orders on  
19 July 1999 .
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