
Adjudication

Authorisations
The Commission has the function , through 
the authorisation process, o f  adjudicating on 
proposed mergers and certain anti
com petitive practices that would otherwise 
breach the Trade Practices Act.

Authorisation provides imm unity from  court 
action, and is granted where the Commission  
is satisfied that the practice delivers 
offsetting public benefits.

Determination
Adelaide Brighton Limited

In relation to its proposed acquisition o f  
Cockburn Cem ent L im ited  (A90682) and its 
proposed acquisition o f  shares in Adelaide 
Brighton Cem ent L im ited  (A90683)

■  D eterm inations issued 3 0  A p ril 1999 .

O n  30  M arch 1 9 9 9  A dela ide  B righ ton  L im ited  
(A B L ) m ade tw o  applications fo r  authorisation 
in respect o f the fo llow ing  transactions:

■  A B L  p roposed  to  acquire all the issued 
capital o f  Cockburn C em en t L im ited  from  
Rugby H old ings pic; and

■  A B L  p roposed  to  acquire the rem ain ing 4 9  
p er cent sharehold ing in A dela ide  B righ ton  
C em en t L im ited  (A B C L ) that it did not ow n , 
currently held by Australian C em en t 
H old ings P ty  L im ited  (A C H ). A B C L  holds 
the key production  assets o f A B L  including 
the B irkenhead, A n gaston  and G ee lon g  
cem en t plants.

In addition, it was p roposed  that Rugby wou ld 
in turn acquire 55  p er cent o f A B L .

In addition to  these acquisitions:

■  A B L  intends to  enter into n ew  cem ent 
supply contracts w ith A C H  fo r  the supply 
o f  cem en t in South Australia and W estern  
Australia; and

■  A B C L ’s subsidiary, N orth ern  C em en t (NC ), 
p roposes  to  en ter into n ew  cem ent supply 
contracts w ith C S R  and P ion ee r fo r  the 
supply o f cem en t in the N orth ern  Territory.

T h e  C om m ission  acknow ledged  that the 
p roposed  acquisitions w ere  part o f a w ider 
restructuring p roposa l and th ere fo re  considered 
the likely e ffects  o f the w ider proposa l w hen  
considering w hether to  grant authorisation.

T h e  C om m ission  identified a num ber o f public 
detrim ents.

■  T h e  supply agreem ents p roposed  betw een  
A C H  and A B L  m ay deter n ew  entry and 
constrain com petition  to  som e d eg ree  in 
W estern  Australia, South Australia, and the 
N orth ern  Territory.

■  T h e  m erger o f A B L  and C C L  in W estern  
Australia w ou ld significantly raise 
concen tration  in the W A  cem ent market, 
reducing the num ber o f com petitors from  
three to  tw o.

■  T h e  south-west W A  lim e m arket would see 
the exit o f  Swan.

■  T h e  closure o f the G ee lon g  plant would 
result in job  losses.

It also identified significant public benefits.

■  A B L ’s increased independence is likely to 
increase its com petitive  behaviour.

■  R u gby ’s acquisition o f A B L  will p rovide 
A B L  w ith access to  R u gby ’s international 
experien ce  and financial strength, 
im proving A B L ’s com petitiveness in the 
Australian cem en t industry.

■  A B L  will ach ieve rationalisation benefits 
through the closure o f the G ee lon g  plant
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and rationalisation b etw een  C C L  and A B L  
in W estern  Australia.

O n  balance, the C om m ission  concluded that 
the public benefits w ere  likely to  ou tw eigh  the 
detriments.

T h e  parties also m ade adjustments to  the 
proposa l and o ffe red  undertakings to  the 
C om m ission  to  address its com petition  
concerns.

■  A B L  and Rugby signed s. 8 7 B  undertakings 
that the A B L  acquisition o f C C L  would not 
be concluded w ithout the A B L  acquisition 
o f A B C L  and the Rugby acquisition o f A B L  
taking p lace simultaneously.

■  A B L  signed an undertaking to adjust B G C ’s 
current contract fo r clinker supply to  ensure 
that B G C  would be able to  com p ete  
e ffective ly  w ith the m erged  A B L / C C L .

■  T h e  n ew  W estern  Australian cem ent supply 
contract b etw een  A B L  and A C H  was 
adjusted in order to increase the influence 
o f im ports on  pricing in W estern  Australia.

O n  30  A p ril 1 9 9 9  the C om m ission  granted 
authorisation to the tw o  applications.

Australian Stock Exchange Limited

In relation to the capital liquidity 
requirements o f  proposed business rule 1A 
(.A90657)

■  Draft determ ination  issued 30  M arch 1999 .

■  Final determ ination  issued 28  A p ril 1999 .

T h e  C om m ission  has considered an application  
fo r authorisation lodged  by Australian S tock  
Exchange L im ited  (A S X ) in relation to  revised 
capital liquidity requirem ents, under p roposed  
business rule 1A , fo r its participating 
organisations.

P rop osed  rule 1 A  sets a m inim um  am ount o f 
‘co re  liquid cap ita l’ fo r each  participating 
organ isation  at $ 1 0 0  000 . T h e  n ew  capital 
liquidity requ irem ent is based on  an assessm ent 
o f  the risks inherent in the activities 
undertaken, rather than on  the legal structure 
o r balance sheet liabilities o f the participating 
organisation .

T h e  C om m ission  noted  that on ly A S X  
participating organisations m ay conduct 
stockbroking businesses and trade on  the 
securities m arket o f A S X . T h e  p roposed  capital 
liquidity requirem ents wou ld th ere fo re  have an 
anti-com petitive e ffec t in that they would 
represent a barrier to  entry to  firm s seeking to 
p rovide stockbroking or securities services. 
H ow ever, the C om m ission  did not rece ive  any 
submissions expressing concern  at the level o f 
capital required.

T h e  C om m ission  considered that there was 
public benefit in A S X  setting a m inim um  capital 
standard fo r  participating organisations that 
covers the inherent risks o f the activities o f 
these organisations.

It also considered  that by A S X  adopting capital 
liquidity requirem ents com parab le with 
international standards, com pliance costs 
should be reduced fo r  fo re ign  security firm s 
seeking to  participate in A S X ’s securities 
m arket and fo r Australian brokers seeking to 
participate in overseas securities markets.

O n  3 0  M arch 1 9 9 9  the C om m ission  issued a 
draft determ ination  p ropos in g  to  grant 
authorisation.

O n  28  A p ril 199 9  it issued a final 
determ ination  granting authorisation until 28  
A pril 2 0 0 4 .

Clay Brick and Paver Association of 
New South Wales

In relation to a scheme to increase the 
number o f  trained bricklayers in N S W  
(A90676)

■  Draft determ ination  issued 7 A p ril 1999 .

■  Final determ ination  issued 11 M ay 1999 .

O n  23  S ep tem ber 1 9 9 8  the C lay Brick and 
Paver A ssocia tion  o f  N e w  South W ales lodged  
an application  fo r  authorisation o f a proposa l 
to  charge a levy on  its m em bers o f $ 1 .0 0  per 
thousand bricks sold. T h e  levy is to  be used to 
establish a G roup Train ing C om pany, w hich 
has the aim  o f encouraging and assisting host 
em p loyers  w ith the em p loym en t o f appren tice 
bricklayers.

T h e  C om m ission  concluded that, while the 
$ 1 .0 0  levy would increase the price o f bricks to
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consum ers, public benefit wou ld flow  from  the 
p roposed  arrangem ents through:

■  an alleviation o f skill shortages in the N S W  
bricklaying trade, a llow ing fo r an increase in 
the num ber o f skilled tradespeop le capable 
o f o ffe r in g  h igh quality w ork  to consum ers;

■  an alleviation o f  cyclical fluctuations in the 
laying rates, w ith sharp increases in 
bricklaying costs during periods o f h igh 
dem and fo r scarce bricklayers; and

■  a reduction in the tim e required to  com p lete  
building projects due to a m ore  readily 
available supply o f skilled bricklayers.

T h e  C om m ission  concluded that the public 
benefits likely to  result from  the arrangem ents 
wou ld ou tw eigh  the anti-com petitive detrim ent.

O n  7 A p ril 1 9 9 9  the C om m ission  issued a 
draft determ ination  p ropos in g  to  grant 
authorisation.

O n  11 M ay 1 9 9 9  it issued a final 
determ ination  granting authorisation fo r three 
years to  a llow  the industry to m on itor the 
effectiveness o f the schem e.

Australian Payments Clearing 
Association Limited

In relation to the m inor variations o f  the 
regulations and procedures fo r  the High 
Value Clearing System (A 906 17 -9 )

■  D eterm inations issued 28  A p ril 1 9 9 9  and 
16 June 1999 .

O n  21 D ecem ber 1 9 9 8  and 22  A p ril 1 9 9 9  the 
Australian Paym ents C learing Associa tion  
L im ited  (A P C A ) applied  fo r m inor variation  to 
authorisations in respect o f the regulations and 
procedures fo r  the H igh  Value C learing System  
(H V C S ).

T h e  C om m ission  concluded that the p roposed  
am endm ent to  bring the netting rules in the 
H V C S  in a con tingency w ithin the p rotection  
o f the Payments Systems and N etting  A ct 
1998  was likely to  slightly enhance the public 
benefit p rovided  by the arrangem ents by adding 
to their security and integrity.

It noted  that the am endm ent to  voting rights 
within e lectora l groups fo r  m anagem ent

com m ittee  represen tation  would change the 
value o f vo tes  o f m em bers within the four 
relevant groups. H ow ever, it also noted  that 
the potentia l fo r  anti-com petitive decisions by 
the m anagem en t com m ittee would be lessened 
by H V C S  participants’ right o f appea l to the 
A P C A  board.

O n  28  A p ril 1 9 9 9  the C om m ission  issued a 
determ ination  granting authorisation to  these 
variations until 23  A pril 20 0 8 .

T h e  C om m ission  also concluded that the 
p roposa l to  establish the H V C S  Advisory  
Council wou ld enable organisations that 
participate in paym ent transfers related to  the 
high value clearing cycle, but which do not 
qualify fo r  H V C S  m em bersh ip, to  have input to  
relevant A P C A  forum s and decision  m aking 
bodies.

T h e  requ irem ent that H V C S  participating 
m em bers have dial-up back-up com m unications 
capability to  ensure connection  to  the allocated 
back-up S W IF T  access po in t appeared  to  the 
C om m ission  to  be prudent.

O n  16 June 1 9 9 9  the C om m ission  issued a 
determ ination  granting authorisation to  these 
variations until 23  A pril 2 0 0 8 .

Revocation
Real Estate Institute of the ACT

In respect o f  the publication o f  a maximum  
scale o f  fees and charges (A90437)

O n  2 S ep tem ber 1 9 8 6  the fo rm er Trade 
Practices C om m ission  granted authorisation to 
an application  lodged  by T h e  Real Estate 
Institute o f the Australian Capital Territory 
(R E IA C T ) in relation to  A rtic le  21 o f R E IA C T ’s 
A rtic les o f Assoc ia tion  which  concerns the 
publication o f a m axim um  scale o f fees  and 
charges.

O n  20  July 1 9 9 4  the C om m ission  notified  
R E IA C T  o f its v iew  that there had been  a 
m aterial change o f circumstances since 
authorisation was granted, in particular:

■  a 199 2  P S A  inquiry report recom m ended  a 

d egree  o f deregu lation  in the industry,
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including the deregu lation  o f agen ts ’ fees  

and the rem ova l o f authorised m axim um  

scale fees;

■  in submissions to that inquiry the Real 

Estate Institute o f Australia and certain o f its 

affiliated State institutes strongly advocated  

the deregu lation  o f agen ts ’ fees;

■  the N S W  State G overn m en t had 

deregu lated agen ts ’ fees, and review s w ere  

being conducted in W estern  Australia, 

Queensland and V ictoria ;

■  the A C T  G overn m en t had begun a rev iew  

o f The Agent's  A c t 1968;

■  mutual recogn ition  legislation n ow  a ffected  

all jurisdictions; and

■  a fe e  h igher than the m axim um  scale fe e  

was being charged w h ere  a p roperty  was 

auctioned, and the practice o f auction o f 

residential p roperty  in the A C T  had grow n  

significantly since 1986 .

T h e  A C T  Consum er A ffa irs  Bureau ’s
submission expressed the v iew  that the current

system  had failed to  fufil its intended purpose 
to  encou rage com petition  in the industry and to  
ensure that consum ers w ere  not charged 
excessive fees.

Based on  in form ation  supplied in the Bureau ’s 
submission, togeth er with the findings o f the 
P S A  report, the C om m ission  concluded that 
the m axim um  scale o f fees no longer delivered  
any net public benefit.

O n  5 M ay 1 9 9 9  the C om m ission  issued a 
determ ination  revok ing the authorisation, to 
b ecom e e ffec tive  on  1 July 1999 .

Notifications

Notifications considered
Optus Internet Pty Ltd
Citibank Ltd (N 9 0 6 5 3 -4 ) (A llow ed  to stand)

Supply o f Internet product at a discount to  
Citibank custom ers, and supply o f banking 
product at a discount to  Optus Internet 
custom ers (third line forcing).

Optus Mobile Pty Ltd
Optus Networks Pty Ltd (N 9 0 6 5 0 -5 1 )
(A llow ed  to stand)

O ffe r  o f discount to  persons by Optus M ob ile  
and Optus N etw orks on  condition  they 
subscribe to  te leph on y services o r  products 
from  Optus N etw orks or m ob ile  products or 
services from  Optus M ob ile  (third line forcing).

Home Building Society Ltd (N 7 0 0 7 7 ) 
(A llow ed  to stand)

Supply o f h om e loan at a discount on  condition  
custom ers acquire h om e and contents 
insurance (third line forcing).

Police and Nurses Credit Society Ltd
(N 7 0 0 7 6 ) (A llow ed  to  stand)

A p p o in tm en t by P N C S  o f 10 franchisees w h o  
are required to  purchase insurance and 
consum ables from  suppliers nom inated  by 
P N C S  (third line forcing).
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Nyka Nominees Pty Ltd 
Stylistic Enterprises Pty Ltd 
Gold Peaks Pty Ltd (N 9 0 6 5 6 -8 )
(A llow ed  to stand)

Supply o f petrol at a discount on  condition  
custom ers have purchased groceries  from  
participating stores (third line forcing).

Caltex Aust Petroleum Pty Ltd
(N 7 0 0 7 6 ) (A llow ed  to  stand)

Supply o f petro l at a discount on  condition  that 
custom ers have purchased from  participating 
stores (third line forcing).

IINET Technologies Pty Ltd (N 7 0 0 7 8 ) 
(A llow ed  to  stand)

IIN E T  o ffe r  to  BankW est custom ers a cho ice  o f 
tw o  Internet access accounts at discounted 
rates (third line forcing).

South State Fuel Pty Ltd 
Entheo Pty Ltd (N 4 0 3 3 3 -4 )
(A llow ed  to  stand)

Supply o f petrol on  condition  custom ers have 
purchased groceries  from  participating stores 
(third line forcing).

Access Plus Communications Pty Ltd
(N 9 0 6 5 9 ) (A llow ed  to  stand)

P roposes  to o ffe r  custom ers a discount in 
relation  to  telecom m unications services on  
condition  that the custom er also acquires 
electricity from  P ow erco r  (third line forcing).

Tim Tubb
Quarramos Pty Ltd 
John Vanson Pty Ltd 
Derrico Nominees Pty Ltd (N 4 0 3 3 5 -7 ) 
(A llow ed  to stand)

Supply o f petro l at a discount on  condition  
custom ers purchase groceries  from  
participating stores (third line forcing).

Suncorp Metway Group (N 5 0 0 9 9 , 
N 9 0 6 6 0 -7 6 ) (A llow ed  to  stand)

Supply o f financial services at a discount to 
custom ers on  condition  they obtain services 
from  other m em bers o f Suncorp  M etw ay 
G roup or outside providers (third line forcing).

Page 56 ACCC Journal No. 22


