
Forum

significant part of its own resources to making 
consumers and businesses aware of their rights 
and obligations under the Trade Practices Act. 
Whenever amendments are made to the Trade 
Practices Act affecting rights and obligations, or 
when there is a clear need for more trade 
practices information in a particular industry, 
the Commission engages in intensive education 
programs. These education programs are 
targeted toward both consumers and 
businesses. They include the production of 
guides and giving presentations relating to the 
Trade Practices Act. More recently, the 
Commission has been active in the production 
of compliance materials designed to assist 
business. The Commission has offices in every 
capital city as well as in Townsville and 
Tamworth and these offices provide compliance 
information and education.

The Commission also recognises the invaluable 
role which voluntary industry codes can play in 
relation to consumer protection. The 
Commission has been instrumental in assisting 
various industries to develop voluntary codes, 
such as those covering supermarket scanning, 
fruit juice dilution and adulteration, price 
advertising of jewellery, and the promotion and 
advertising of therapeutic goods.

For some time now the Commission has 
focused on ensuring that when breaches of the 
Act occur, the party concerned undertakes 
compliance action. The aim here is to ensure 
that the offending action is not repeated and 
that other breaches of the Act will not occur. In 
the context of a breach of the product liability 
or consumer protection provisions, the party 
concerned might be required to implement 
business systems and procedures that ensure 
compliance of the goods with the requirements 
of either a mandatory standard or the broad 
consumer protection provisions of the Trade 
Practices Act.

Recently, the Commission and businesses have 
been able to use the Australian Standard on 
Compliance AS 3806-1998 as a benchmark in 
designing and implementing trade practices 
compliance programs. This standard sets out 
the hallmarks of an effective compliance 
program. The standard is generic and can be 
applied or used in any regulatory setting.

This combined educative and punitive approach 
to ensuring compliance with the Trade 
Practices Act has, over the years, proved to be 
very effective.

Conclusion

I would like members to take away two 
important elements from my presentation 
today. First, effectively functioning product 
liability and consumer protection laws clearly 
provide regulatory safeguards to consumers 
and suppliers. Second, continuing global 
harmonisation or adoption of these efficiently 
operating laws optimises the benefits that can 
be derived in terms of international consumer 
protection and trade across national boundaries.

Solicitor breaches 
of the Trade 
Practices Act

The following is an 
edited version o f a 
presentation by 
Commissioner 
Sitesh Bhojani at 
the Annual 
Commercial Law 
Conference in 
Melbourne,
17 September 1999 
on solicitor 
breaches o f the 
Trade Practices 
Act. The article 
includes examples 
o f accessorial 

liability o f professional/business advisers in 
Commission litigation under the Trade 
Practices Act. These were provided by 
Commissioner Bhojani to the Trade Practices 
Workshop conducted by the Business Law 
Section , Law Council o f Australia 
13-15 August 1999.

Introduction

This paper focuses on the application of 
competition policy and the Trade Practices Act 
to the professional sector of the Australian 
economy.

While there may not be a universally accepted 
definition of ‘a profession’, the following is 
considered appropriate for present purposes.
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Within the Australian Council of Professions, a 
profession is defined as:1

■ a disciplined group of individuals who 
adhere to high ethical standards and uphold 
themselves to, and are accepted by, the 
public as possessing special knowledge and 
skills in a widely recognised, organised body 
of learning derived from education and 
training at a high level, and who are 
prepared to exercise this knowledge and 
these skills in the interests of others; and

■ inherent in this definition is the concept 
that the responsibility for the welfare, 
health and safety of the community shall 
take precedence over other considerations.* 2

Original application of the Trade 
Practices Act to the professions

Since 1974 the restrictive trade practices 
provisions (sometimes also known as ‘the 
competitive conduct rules’) in Part IV of the Act 
have applied to those professions that practise 
by means of a corporate business structure in 
Australia. In particular, services have always 
been defined in the Act to expressly include 
‘work of a professional nature’ .3

Commonwealth constitutional limitations 
exclude from reach of Part IV of the Act 
professionals practising in partnerships of 
natural persons or other unincorporated bases. 
This had meant that legal practitioners and 
other professionals who have not been allowed 
to incorporate their practices and who 
practised on an intra-State basis were not 
subject to the provisions in Part IV of the Act.4 
Exceptions are professionals whose conduct is 
in, or in relation to, trade or commerce 
between Australia and other countries; or 
across Australian State or Territory boundaries

1 Membership of Australian Council of Professions Ltd comprises: Australian Medical Association Ltd; The Institution of Engineers Australia; The Royal Australian Institute of Architects; Australian Dental Association Inc; The Australian Veterinary Association Ltd; Australian Society of Certified Practising Accountants; The Institute of Chartered Accountants in Australia; The Institution of Surveyors Australia Inc; Pharmaceutical Society of Australia; The Institute of Actuaries of Australia; The Australian Institute of Quantity Surveyors; Australian Physiotherapy Association; The New South Wales Council of Professions.2 See paper by Dr John Southwick, President, Australian Council of Professions entitled A u s tr a lia n  C o u n c il  o f  P r o f e s s io n s  view’ delivered at a joint conference on competition law and the professions ‘Can the professions survive under a national competition policy?’ 11 April 1997 Perth, Western Australia. Papers published May 1997 by ACCC, p. 36.3 See s. 4 of the Act.

or within Australian Territories; or the supply of 
services to the Commonwealth or its authorities 
and instrumentalities.

Some Australian State and Territory legislation 
or regulations, by specifically approving or 
authorising certain conduct, had also exempted 
such conduct by some professions from reach 
of the Act (e.g. advertising restrictions and fee 
setting regulations).5

4 Changes to the law regarding the regulation of business structures by which solicitors practise their profession have been foreshadowed in NSW. See articles in the A u s tr a lia n  
F in a n c ia l  R e v ie w  Friday 3 September 1999 at p. 1 ‘Shackles removed for Law firms’ and 4-5 September 1999 at p. 5 ‘Radical changes tempt law firms.’5 For example, Rule 34 M e d ic a l  R u le s  1987 under the M e d ic a l  
A c t  1 8 9 4  (W e s te r n  A u s tr a l ia )  provides:s.34 (1) Subject to sub rule (2), a medical practitioner shall not cause or permit an advertisement to be published in connection with his practice as a medical practitioner except in accordance with Schedule 2.(2) Where the Board is of the opinion that by reason of the isolation of an area, the unavailability of newspapers or postal services or both the Board may approve of advertising by means other than those referred to in clauses1 and 2 of Schedule 2.Schedule 2 provides in p a r t  as follows:(1) An advertisement shall not occupy more than a 5 centimetre wide column or equivalent space.(2) The printing of the advertisement shall be:(a) “run on” without spacing or display.(b) of uniform type for the name and other particulars.(c) in the type face used for non-display advertisements.(3) The content of the advertisement shall state only -(a) with respect to medical practitioners -(i) the name of the medical practitioner and if the practice is carried on in association with other medical practitioners the names of the other medical practitioners.(ii) the address of his practice or, if more than one, then each of those addresses.(iii) the telephone number of each practice and the telephone numbers to be called after hours.(iv) the title “doctor” or such other title indicating that the person is a medical practitioner that is approved by the Board.(v) the languages spoken by the medical practitioner.(vi) the hours of attendance provided by the medical practitioner.(b) the commencement of a practice -  the extension of a practice to a new area -  the resumption of practice -  the closure of a practice for any period exceeding 30 days -  the resumption of a practice after any period exceeding 30 days -  the change of address of a practice -  the sale of a practice, as the occasion or circumstances requires.(4) An advertisement shall not appear in more than2 newspapers circulating in the area of the practice.(5) An advertisement shall not appear in more than5 consecutive daily issues of a newspaper.Also see C h ir o p r a c to r s  R e g is tr a t io n  B o a r d  R u le s  1966 made under the C h ir o p r a c to r s  A c t  1 9 6 4  (W e s te rn  A u s tr a l ia )  which includes:s. 10C(2) A chiropractor shall not:(a) tout or canvas for patients.(b) pay, or offer to pay, commission for the introduction of new patients.(c) practice, or offer to practice, for donations in lieu of fees.(d) depart from his scale of fees and charges except bona fide necessitous cases.
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Adoption of a national competition 
policy for Australia

In 1991 the Council of Australian 
Governments (COAG) established an 
independent committee of inquiry to consider 
and advise COAG on the need for a national 
competition policy. The committee was chaired 
by Professor Fred Hilmer. The committee’s 
August 1993 report to COAG after citing a 
1990 Trade Practices Commission discussion 
paper to the effect that data for 1987-88 
suggests that five occupational groups alone —  
lawyers, accountants, engineers, architects and 
real estate agents —  accounted for nearly 2 per 
cent of Australia’s GDP, observed that:

The professions clearly comprise an important 
sector o f the economy, and their services are a 
significant cost to many businesses which 
compete internationally.6

The Hilmer report also observed that:

Whatever significance is attributed to the 
professions generally, it is important to 
emphasise that their partial exclusion from the 
Act is primarily due to a constitutional limitation 
which is unrelated to the status o f professions. 
The scope of the exception depends largely on 
the legal form of the business, which varies 
widely across professions... The overall result is 
patchy and difficult to justify on public policy 
grounds.7

As part of an historic agreement signed by the 
members of COAG  in April 1995 to 
implement a national competition policy,
COAG agreed to extend the application of Part 
IV of the Act to all unincorporated businesses; 
tighten the mechanisms by which Governments 
grant future legislative exceptions from the Act; 
and review their legislation that restricts 
competition. The purpose of the legislative 
review is to remove any restrictions that cannot 
be shown to be in the public interest.

In 1995 each of the Australian State and 
Territory Parliaments passed legislation known 
as Competition Policy Reforms Acts, which 
achieved the goal of extending Part IV of the 
Act to unincorporated businesses. This was

6 N a t io n a l  C o m p e t i t io n  P o l ic y  Report by the Independent 
Committee of Inquiry, August 1993, Australian Government 
Publishing Service, at p. 135.

7 Ibid at p. 135.

done by including as a schedule to that State’s 
or Territory’s Competition Policy Reform Act a 
Competition Code which mirrored the 
provisions in Part IV of the Act but changed 
the reference in those provisions from a 
corporation to a person. That legislation took 
effect on 21 July 1996.

So, in Australia, since 1996 the term 
Competition Law can be said to comprise the 
provisions in Part IV of the Act and the 
Competition Codes of each of the Australian 
States and Territories. Apart from the universal 
application of the competitive conduct rules to 
the professions since 21 July 1996, the 
adoption and implementation of a national 
competition policy by CO AG  also means that 
the professions in Australia have actively 
contributed to the State and Territory legislative 
review programs. For example, they have made 
submissions whenever the review program has 
dealt with legislation that restrictively regulates 
the structure or conduct of the professions.

The National Competition Council (NCC) in 
April 1997 published a legislation review 
compendium which collated the list and 
timetables issued by each State and Territory 
Government of the legislation to be reviewed 
by that government for the purposes of its 
obligations under national competition policy. 
The NCC is the CO AG  advisory body on 
implementation of National Competition Policy.

In conjunction with private rights of action, 
enforcing Australia’s competition laws is one of 
the principal functions of the Commission. The 
Commission also has a relevant adjudicative 
function. Recognising that, in some instances, 
anti-competitive practices do deliver offsetting 
public benefits which can outweigh the anti
competitive detriments, Australian legislation8 
also empowers the Commission to authorise 
some forms of anti-competitive conduct 
otherwise at risk of breaching the competitive 
conduct rules, except for the misuse of market 
power provision. Conduct at risk of breaching 
that provision cannot be authorised by the 
Commission under any circumstances. If the 
Commission authorises conduct, it is immune 
from legal action by the Commission or by 
private parties.

8 See Parts VII and IX of the Act and ss 4( 1 )(b) and 5 of the State 
and Territory Competition Policy Reforms Acts.
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Commission adjudication activities

It should be noted that, from as early as 1974, 
the Trade Practices Commission (which in 
November 1995 was merged with the Prices 
Surveillance Authority to create the 
Commission) had also considered applications 
for authorisation under the Act by various 
professions. For example:

Australian Medical Association9 (Boycott 
Arrangement)

This was an application for authorisation of a 
contract, arrangement or undertaking that may 
have been in restraint of trade. The parties 
were most of the medical practitioners in 
private practice in the Australian Capital 
Territory. The nature of the agreement 
appeared from a declaration, made by the 
parties following a meeting on 2 July 1974, 
which opened with these words:

We, the private medical practitioners of 
Canberra, are united in our determination to 
halt encroachment on private medical practice 
in the ACT, whether caused by the appointment 
of full-time salaried specialist staffs to the 
Canberra hospitals, or by the establishment of 
health centres staffed by salaried general 
practitioners in areas adequately served by 
existing practices.

In order to demonstrate our determination, we 
will, from the date of commencement of duty of 
the first full-time salaried specialist appointed in 
response to advertisements for staffing the 
proposed Canberra Hospital Service Scheme:

■  Disassociate ourselves entirely from the 
salaried system of specialist medical care in 
the Canberra hospitals by ceasing to give 
the system any clinical support. W e are not 
prepared to support a scheme which is 
designed eventually to destroy our chosen 
mode of practice.

■  Make arrangements to ensure that the 
private medical service which has served 
Canberra citizens so well for so many years, 
continues to operate to the satisfaction of 
our patients despite the difficulties created 
by the Government.

Thus, patients will have a choice of opting for 
medical care through an untried, wholly salaried

9 (1974-75) ATPR Comm 13-840 at 8,866.

system, or of accepting wholly private medical 
care of the type they have been used to, 
supported through membership of health 
insurance funds. The two systems will become 
separate and exclusive.

The declaration proceeds in some detail and it 
includes, for example, the statement that:

There will be no professional association 
between private practitioners and newly 
appointed salaried specialists.

The essence of the A M A ’s contentions were 
that the then existing hospital scheme was in 
the best interests of the public of the A C T  and 
that it was in danger of being eroded to the 
detriment of the public.

In its decision, the Commission noted that for it 
to grant authorisation, the Commission would 
first have to be satisfied that the arrangement 
or understanding results or is likely to result in a 
substantial benefit to the public. That is, to say 
that the preservation of the status quo was a 
substantial benefit as against the introduction of 
the changes being resisted. This would have 
required a decision between competing views 
at the professional, political and even 
emotional level.

The Commission would have to be satisfied 
further that the substantial benefit to the public, 
if it existed, would not otherwise be available, 
that is, that the preservation of the status quo 
could not be achieved otherwise than by what 
would amount to a boycott arrangement. The 
Commission was not so satisfied. There had 
been a good deal of discussion between the 
applicants and the administration. The issues 
were the subject of public debate and political 
disputation at a time when politics were more 
than ordinarily volatile.

The final point, where also the Commission 
was not satisfied, was that the public benefit, if 
it existed and was not otherwise available must, 
in all the circumstances, justify the 
authorisation. This involved balancing the 
benefit against detrimental effect of the 
arrangement, such as the dominance it 
accorded to the parties and the clog it set on 
further development, which might have to be at 
a rate and in a direction approved by the 
applicants collectively. The TPC  did not 
authorise the conduct.
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A C T  Law Society10 11 (Ethical Rule)

The Commission, in 1977, granted 
authorisation in relation to an ‘ethical’ ruling by 
the A C T  Law Society that prevented solicitors, 
except in certain circumstances, acting for both 
vendor and purchaser in matters concerning 
the sale of land in the Australian Capital 
Territory.

The Commission had regard to, and 
acknowledged the weight of, the judicial 
authority on the general subject.

It accepted that, when a solicitor acts for both 
vendor and purchaser, there is always the 
potential for conflict of interest. The 
Commission was satisfied that, while actual 
difficulties may not arise in many cases, they 
can be very important when they do, and 
general action by the Law Society to avoid the 
risk confers a substantial public benefit which 
outweighed any cost increase there may be in 
individual cases by having separate solicitors.

Association o f Consulting Engineers, 
Australia11 (Rules, Code o f Ethics, Code o f 
Professional Practice and Terms o f 
Engagement) and on appeal to the Trade 
Practices Tribunal Re Association o f 
Consulting Engineers, Australia.12

The ACEA and the Institution of Engineers 
Australia sought authorisation of various 
documents described as ACEA Rules; Code of 
Professional Practice; Terms of Engagement, 
including minimum fee scales and IEA Code of 
Ethics. The principal restrictions in the 
documents related to the following:

■ The setting of and adherence to minimum 
scales of fees and to the prohibition of 
competition between members on the basis 
of fees (Code of Professional Practice, 
Clause 3).

Other major restrictions related to the 
following:

■ Prohibition on the soliciting of professional 
work by advertisement or otherwise. The 
Code of Professional Practice also

10 C95; A75; 14/41977 — (1977) ATPR Comm 35-200 at 16,615.
11 (1979) ATPR Comm 35-100 at 15,606.
12 (1980-81) ATPR 40-202 at 42,770.

stipulated what information a member may 
include in an application in response to an 
advertisement or circular inviting 
appointment. Also laid down were 
conditions under which notices may be 
used, their content and that of professional 
cards and brochures and the display of 
members’ names on buildings, etc.

■ Disciplinary provisions which could be used 
to enforce the restrictions.

The main restrictions were those directed 
against price competition. The Commission 
found no benefit to the public resulting or likely 
to result from them. The other restrictions 
could also have an inhibiting effect on price or 
other competition and the Commission found 
no public benefit in them either.

On appeal by the ACEA the Tribunal stated 
that the issues to be determined in the matter 
were as follows:

... whether the members of the A.C .E .A. should 
be authorised to retain as part of their Rules and 
Terms of Engagement provisions which oblige 
members and companies whose directors are 
members to charge not less than the minimum 
fees provided for in the appendices to the Terms 
of Engagement; whether, in any event, the 
members of the A.C .E .A. should be authorised 
to retain as part o f their Code of Ethics a 
provision which outlaws competition on the 
basis of fees; whether members of the A .C .E .A. 
should be authorised to retain as part o f their 
Code of Ethics a provision which forbids 
advertising by them.

The Tribunal noted that there was no legislative 
check on the profession of consulting 
engineers. No evidence was found to exist of 
overcharging or other malpractice on the part 
of any engineer. The Tribunal reached the 
conclusion that the lessening of competition 
caused by the conduct in question outweighed 
public benefit resulting from the conduct.

The Tribunal concluded that a minimum fee 
scale must inhibit competition to some degree. 
This might also tend to force lower fees up to 
the level of the minimum scale. Due to changes 
in circumstances, the scale would soon be out 
of date, and the ACEA could not be given a 
blank cheque to raise minimum fees when 
members thought it appropriate. Nor was the 
Tribunal prepared to authorise a proposal
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which would prohibit advertising on the basis of 
fees or other terms of engagement. The 
Tribunal concluded that the TPC  had been 
correct in refusing authorisation.

Regulation of professional markets in 
Australia

In 1988-89 the Trade Practices Commission 
announced that it would conduct a research 
study of the impact on competition of 
professional regulation in Australia. The TPC  
produced in December 1990 a discussion 
paper on Regulation o f professional markets 
in Australia: issues fo r review. The discussion 
paper contained the following observation:

In Australia the professions are subject to a 
diversity of government and self-regulation 
arrangements which vary considerably between 
individual professions. In many cases, the 
regulatory arrangements for particular 
professions vary between the individual States 
and Territories.

The traditional justification for regulation of the 
professions has been the protection of 
consumers through measures to maintain the 
quality of services and the competence and 
integrity of their providers. It is being recognised 
increasingly, however, that such regulation is not 
without cost to consumers and the community. 
To the extent that it restricts competition, the 
service choices available to consumers may be 
limited, the incentive to innovate and contain 
costs may be reduced and prices may be inflated 
as a result.

From the community’s perspective, as well as 
that of the professions themselves, it is therefore 
important to be able to identify both the benefits 
and the costs of existing regulatory measures 
and to assess, as far as possible, for individual 
professions whether those regulations provide 
net benefits for consumers after taking account 
of any costs resulting from restrictions on 
competition.13

Subsequently, the TPC  conducted studies and 
issued final reports on the accountancy 
profession in July 1992; the architects in 
September 1992; and the legal profession in

13 R e g u la t io n  o f  p r o f e s s io n a l  m a r k e ts  in A u s tr a lia :  i s s u e s  f o r  
r e v ie w . A discussion paper, Trade Practices Commission, 
December 1990 at p. 6.

March 1994. A  snapshot of the T P C ’s views is 
as follows.

Accountancy

The accountancy profession in Australia is not 
subject to the same degree of regulation as 
other professions. This report concludes that, on 
the whole, regulation of the accountancy 
profession does not overly impede competitive 
activity within the various markets in which 
accountants operate. Nevertheless, a number of 
areas raise the concern that the effects on 
competition of some of the present regulatory 
arrangements go beyond that necessary to serve 
the public interest.14

Architecture

The market for building design services is 
generally competitive. It appears that in recent 
years the share of the market traditionally 
serviced by architects has been eroded through 
competition from other service providers. The 
competitive nature of the market has been 
particularly evident under the current economic 
conditions that have severely depressed 
building activity.

The Commission concludes that the architectural 
profession’s regulatory arrangements do not 
generally inhibit competitive activity in the 
market for building design services. In the light 
o f the issues raised during the Commission’s 
study a number of changes to current regulatory 
arrangements have been proposed by some 
State and Territory architects boards and by the 
RAIA. The Commission welcomes these 
proposed changes. It considers they will reduce 
the anti-competitive potential of those 
regulations, without having any adverse 
effects on the interests of consumers of 
architectural services.

The R A IA ’s regulations were considered by the 
Commission during its authorisation of these 
arrangements in 1984 when the Institute 
amended its rules to lessen or remove their anti
competitive effect. The Commission does not 
consider the R A IA ’s current self-regulatory 
arrangements are anti-competitive and it does 
not propose to review the authorisation granted 
in 1984 at this time.15

14 Trade Practices Commission, S tu d y  o f  th e  P ro fe s s io n s . Final 
report, July 1982.

15 Trade Practices Commission, S tu d y  o f  th e  P ro fe s s io n s . Final 
report, September 1992, p. ix.

Page 32 ACCC Journal No. 24



Forum

Law

The Australian legal profession is heavily over
regulated and in urgent need of comprehensive 
reform. It is highly regulated compared to other 
sectors of the economy and those regulations 
combine to impose substantial restrictions on 
the commercial conduct of lawyers and on the 
extent to which lawyers are free to compete 
with each other for business. As a result, the 
current regulatory regime has adverse effects on 
the cost and efficiency of legal services and their 
prices to business and final consumers.

The legal profession plays an important role in 
the provision of justice for the Australian 
community under the law and it also has an 
important part to play in the day-to-day 
operations of business and in the affairs of 
households and individuals. The services of legal 
practitioners make an important contribution to 
the lives of ordinary Australians, for example, in 
the areas of housing, finance, personal injury, 
wills and probate and family law. Legal services 
also contribute to the establishment and 
expansion o f businesses and to transactions 
between businesses and with their customers. 
The cost and efficiency of legal services 
therefore have a direct impact on the efficiency 
of business and the living standards of many 
consumers.

Reform  of the extensive system of regulation 
applied to the legal profession is an important 
part of the agenda for micro-economic reform 
and the development of a national approach to 
competition policy. Inefficiencies in the 
provision of legal services will be passed on as 
costs incurred by downstream users including 
businesses exposed to international competition 
and final consumers. Thus, reforms which are 
focused on increasing competition and efficiency 
will have positive ramifications for users of legal 
services and for the economy as a whole.16

and

The Commission has examined the public 
interest arguments advanced in support of 
regulations which constrain the commercial 
behaviour of the legal profession against the 
public costs they impose by inhibiting 
competition and efficient service provision and 
has reached the overall conclusion that many of

16 Trade Practices Commission. S tu d y  o f  th e  P r o fe s s io n s . Final 
report, March 1994. p. 3.

the regulations cannot be justified on public 
interest grounds. It therefore recommends 
comprehensive reform of those regulatory 
arrangements in each Australian State and 
Territory with the objective of exposing legal 
practitioners to more effective competition and 
of obliging them in that way to provide more 
efficient and competitively priced services to the 
business sector and the Australian public.

The regulations applied to the legal profession 
go far beyond the regulatory arrangements 
applied to any other sector of business, and to 
most other professions. The Commission 
considers that, by inhibiting market forces and 
competitive pressures and by discouraging 
innovation, the regulatory arrangements applied 
to the profession contribute to inefficiency in the 
organisation of legal practice and in the delivery 
of services. These inefficiencies will be reflected 
in the costing and pricing of legal services.

The Commission has not been persuaded that 
these rules and regulations result in benefits to 
the public which more than offset the costs 
imposed by their anti-competitive effects. There 
are sound public interest reasons for ensuring 
that lawyers practice according to high 
professional and ethical standards and contribute 
to the maintenance of a judicial and legal system 
of high standing. The Commission considers, 
however, that those public interest objectives 
should be pursued directly through ethical and 
professional rules and disciplinary arrangements, 
rather than by imposing restrictions on the 
normal commercial and market behaviour 
of lawyers.17

Legislative review of professional 
regulation

The responsibility for overseeing this aspect of 
implementing Australia’s national competition 
policy rests with the National Competition 
Council, not the Commission. The 
Commission’s role in this respect has been to 
assist particular governments seeking 
submissions from the Commission on the 
competition issues generally and specifically in 
respect of various professions.

17 Ibid at pp. 6 and 7.
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As a general approach the Commission takes 
the following view.

Regulation of professional services needs to be 
proportional to the potential harm. It should 
aim to provide a guaranteed level of service 
quality to consumers to reduce the risks 
associated with purchasing and using 
professional services. At the same time, 
regulation must allow maximum flexibility and 
competitiveness in service provision.

The Commission suggests some general 
principles that should be considered when 
developing an appropriate regulatory regime 
for a profession. These are outlined below.

■ Demonstrated need for a regulatory 
solution. Clear identification of the 
objective of the proposed regulation is 
needed.

■ Assessment o f the merits o f a regulation 
from an economy-wide perspective. This 
includes an assessment of the interests of 
those whom the regulation is intended to 
benefit and those who are regulated, as well 
as an assessment of compliance costs.

■ Perspective. This includes an assessment of 
the interests of those whom the regulation 
is intended to benefit and those who are 
regulated, as well as an assessment of 
compliance costs.

■ Minimum feasible regulation that is well 
targeted, minimising restrictions on 
competition. The effects o f various options 
(including non-regulatory options) should be 
analysed to determine the net costs and 
benefits. Where possible, regulatory 
standards should be consistent with 
international standards to minimise barriers 
to international competition.

■ Competition law or some other controls 
should apply to self-regulatory activities 
o f professional organisations. This is to 
ensure that self-regulation does not bring 
about unjustified restrictions on 
competition.

■ The composition o f regulatory bodies 
should balance competing needs. The 
need to have regulations set and 
administered by members with sufficient 
technical expertise and the need to ensure 
that representatives of an occupation do

not have inappropriate control over entry 
and conduct in a profession.

■ Regulations should be subject to an 
ongoing review process. Continual review 
ensures that the rationale for rule making 
remains relevant, and includes an 
assessment of whether regulation remains 
the best way of addressing problems. 
Regulatory systems need to be able to 
adapt and reflect changes in the 
professional sector.18 *

Additionally, the Commission considers that the 
following questions will be useful in assessing 
whether a particular regulatory model for 
professional practitioners will best meet the 
community’s needs and expectations.

■ Does the model facilitate effective 
competition between players in the sector?

■ Does the model allow for the entry of new 
players, and alternative or para 
professionals where appropriate?

■ Does the model protect consumer welfare?

■ Does the model place consumers in a 
position to make informed choices about 
the type of services they require, and the 
person best placed to provide them?

■ Is the model likely to generate consumer 
confidence in the services provided by a 
particular profession?

■ Will the model maintain and support the 
integrity and viability of the professions?

In April 1997 the Commission organised a 
conference in conjunction with three of 
Western Australia’s five universities under the 
title Can the professions survive under a 
national competition policy? In giving the 
Commission’s view on that question Professor 
Allan Fels, Chairman of the Commission, 
focused on the following seven forms of 
regulation of professional markets that inhibit 
competition in two broad ways: through their 
effects on the structure of the relevant 
professional market, and on the market 
conduct of professional practitioners.

18 See O c c u p a t io n  r e g u la tio n , paper presented by Professor Allan
Fels (ACCC) and David Parker, Blair Comley and Vishad Beri 
(Treasury) at the APEC Regulatory Reform Symposium, 
Malaysia, 5-6 September 1998.
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Structural regulations of professional markets 
including those which:

■ regulate entry into the market (including the 
imposition of educational and competency 
standards, licensing and certification 
requirements, and restrictions on entry by 
foreign professionals and para- 
professionals);

■ define the field of activity reserved for 
licensed or certified professional 
practitioners;

■ separate the market functionally into 
discrete professional activities (including 
those performed by accredited specialists 
such as insolvency practitioners, barristers 
and medical specialists); and

■ impose restrictions on the ownership and 
organisation of professional practices.

Conduct regulations including those which:

■ limit the fees which professionals may 
charge or require the application of fee 
scales for particular professional services;

■ prohibit certain kinds of advertising, 
promotion or solicitation of business by 
professional practitioners; and

■ specify professional and ethical standards to 
be observed by, and disciplinary procedure 
to apply to, professional practitioners.

In this respect, it is suggested the Commission’s 
view is consistent with the views set out in the 
1997 OECD Report on Regulatory Reform.19

Professionals’ fiduciary relationships 
or fiduciary duties

A  constant criticism heard by the Commission 
in recent times has been that competition laws 
should not apply to the professions because 
professionals have a fiduciary relationship with 
their clients and fiduciary duties to fulfil which 
distinguish them from other businesses. The 
unstated assumption is that such relationships 
or duties to clients are incompatible with any 
obligation to abide by the competition laws.

19 The OECD Report on Regulatory Reform Volume 1: Sectorial 
Studies, 1997, Chapter 3 R e g u la to r y  re fo rm  a n d  p r o f e s s io n a l  
b u s in e s s  s e n d e e s , pp. 119 to 154.

Is the relationship between a 
professional and client a fiduciary 
one?

In Australia there are certain relationships that 
the law recognises as fiduciary relationships. 
These are relationships of trustee and 
beneficiary; agent and principal; solicitor and 
client; employee and employer; director and 
company; and partners.20 However, it cannot 
properly be said that a relationship between 
any professional and his or her client is a 
fiduciary relationship. As was pointed out by 
Dawson and Toohey JJ in the recent High 
Court of Australia case of Breen v Williams:

.. .The law has not, as yet been able to 
formulate any precise or comprehensive 
definition of the circumstances in which a 
person is constituted a fiduciary in his or her 
relations with another.21

The High Court has decided that in Australia 
the relationship between a doctor and patient is 
not a fiduciary relationship, but essentially a 
contractual relationship whereby the doctor 
undertakes to treat and advise the patient and 
to use reasonable skill and care in so doing.22 
As to fiduciary duties or obligations the High 
Court recognised that, notwithstanding the fact 
that a doctor-patient relationship is not a 
fiduciary one, fiduciary duties may be 
superimposed or concurrent with contractual 
obligations.23

Fiduciary duties or obligations arise from either 
of two possible sources —  agency or a 
relationship of ascendancy or influence by one 
party over another, or dependence or trust on 
the part of that other.24 Importantly, the High 
Court noted that it is of significance that a 
fiduciary acts in a representative character in 
exercising his or her responsibility.25

Even where there is a fiduciary relationship 
between a professional and a client (for 
example, as between a solicitor and his or her

20 See H o s p i ta l  P r o d u c ts  L td  v U n ite d  S ta te s  S u r g ic a l  C o r p o r a t io n  
(1984) 156 CLR 41 at 68 per Gibbs CJ at 96 per Mason J at 141 
per Dawson J; B re e n  v W illia m s  (1996) 186 CLR 71 at 92 and 
107.

21 (1996) 186 CLR 71 at 92.
22 Id at 83; 89; 93-94; 107; 132-133.
23 See (1996) 186 CLR 71 at 78 per Brennan CJ; 89-90 per 

Dawson and Toohey JJ; 102 per Gaudron and McHugh JJ.
24 Id at 82; 134.
25 Id at 92-93; 101 and 113.
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client) it is important to acknowledge and bear 
in mind that the fiduciary obligations do not 
extend over the entire relationship. As Chief 
Justice Brennan (as he then was) pointed out in 
Breen v Williams:

It is erroneous to regard the duty owed by a 
fiduciary to his beneficiary as attaching to every 
aspect of the fiduciary’s conduct, however 
irrelevant that conduct may be to the agency or 
relationship that is the source of fiduciary duty.26

To similar effect is the statement of Dawson 
and Toohey JJ:

Whilst duties of a fiduciary nature may be 
imposed upon a doctor, they are confined and 
do not cover the entire doctor-patient 
relationship.27

Fiduciary obligations — incompatible 
with Competition Laws?

So in the present context the questions that 
arise are to the following effect:

What is it about the fiduciary relationship
between a professional and his or her patient 
or client that requires the professional to 
engage in price fixing with his or her 
competitors?; or to engage in a misuse of 
market power?; or to engage in exclusive 
dealing, or resale price maintenance or the 
other conduct prohibited by the competition 
laws?

The Commission response to those questions 
is, ‘probably nothing7. But in the Australian 
context there is also a further response if there 
is something that is anti-competitive and it 
really is for the patient’s benefit or client’s 
benefit. That is, for the public’s benefit (as 
distinct from being a private benefit for the 
doctors/lawyers etc.). The Parliament has set 
up a mechanism whereby that conduct can 
continue with immunity from court action, 
namely, through authorisation. That is, if 
professionals can demonstrate that the public 
benefit of that conduct outweighs its anti
competitive detriment, they can obtain 
immunity from court action for that conduct. 
The policy objective of the Act as set out in 
s. 2, ‘ ...to enhance the welfare of Australians

26 Id at 82.
27 Id at 92.

through the promotion of competition and fair 
trading and provision for consumer protection7 
should also be borne in mind in this context.

Finally, on this issue it is also worth noting that 
the relationship between a company director 
and the company is also a recognised fiduciary 
relationship.28 However, there is no suggestion 
of providing company directors with an 
exemption or immunity from the competition 
laws where their conduct can readily be 
described as imposing a direct liability on the 
company for contravention of competition laws 
and an accessorial liability on themselves for 
exactly the same conduct.29

Commission’s approach to 
accessorial liability of 
professional/business advisers

In a number of recent cases the Commission 
has joined professional/business advisers in an 
accessorial capacity to legal proceedings for 
contraventions of the Trade Practices Act. 
Some examples are discussed below.

ACCC v Nissan M otor Company (Australia) 
Pty Ltd and Another (1998) ATPR 41-660

The Commission charged Mr Wightman, the 
Marketing Director of Wightman Advertising 
Pty Ltd, with aiding and abetting a 
contravention of s. 53(a) of the Act by Nissan 
by suggesting that a disclaimer be added to the 
advertisement adjacent to the incorrect 
photograph of the Patrol RX4.2. As with 
Nissan, Mr Wightman pleaded guilty to the 
charge against him.

...in submissions before the Court, Mr 
Wightman7s counsel accepted that the 
advertisement appeared in the form that it did 
with the disclaimer against the wrong pictorial 
representation of the Patrol vehicle, not because 
of the pressure of events happening on 
9 October 1996, but because Mr Wightman 
considered that the insertion of the disclaimer 
would ‘cover us legally7 —  the expression used 
by Mr Wightman in his interview with officers of 
the ACCC . Mr Wightman added that he 
intended to correct the picture when he

28 See references at footnote 12 above.
29 See H a m ilto n  v W h ite h e a d  (1988) 166 CLR 121; W h eeler , 

G r a c e  &  P ie r u c c i  P ty  L td  v W r ig h t &  A n o r  (1989) ATPR 40- 
940; and S ta te  o f  W e s te rn  A u s tr a l ia  v B o n d  C o r p o r a t io n  
H o ld in g s  L td  &  O r s  (1991) ATPR 41-095 at 52,535.
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returned from overseas, but in the meantime he 
did not consider the advertisement was 
misleading, because of the disclaimer.
Mr Wightman returned from overseas prior to 
the end of the October advertising campaign, 
but the photograph used in the remaining 
advertisements was not altered.30

In rejecting a submission that s. 19B of the 
Crimes Act (C ’th) should be applied, and the 
proven charge dismissed without recording a 
conviction, Von Doussa J said:

In the present circumstances I do not consider 
that the offence was committed under 
extenuating circumstances. I agree with the 
A C C C  that the offence should be viewed as a 
serious one having regard to the fact that 
Mr Wightman had been notified that he had the 
wrong photograph.31

His Honour concluded the matter as follows:32

I accept Mr Wightman’s evidence that he was 
under the belief at the time that the disclaimer 
would have the consequence that no breach of 
the law occurred. However, that belief was the 
result of a want of adequate thought or 
consideration of the circumstances on his part.
In the advertising industry, advertising agents are 
‘gatekeepers’ who have a responsibility to 
consider whether advertising material prepared 
by them for their clients, complies with 
consumer protection legislation. I do not think 
that the basis for Mr Wightman’s belief, that 
such a disclaimer could be used in the case of a 
new vehicle, justified his belief. Had he reflected 
on the situation he should have realised that the 
disclaimer he inserted in the advertisement 
would not draw attention to the misleading or 
deceptive features of the representation of the 
vehicle. Notwithstanding Mr Wightman’s 
character and antecedents, I consider that a 
conviction should be recorded, and a 
punishment imposed. There will be a conviction 
recorded and fine of $10 000.

ACCC v David Charles M iller Federal Court 
of Australia, W A (No. W G 84 of 1998)

The Commission alleged that Sure Sale 
Systems Pty Ltd offered services under the Sure 
Sale System to real estate vendors in Western 
Australia on condition that the vendors 
acquired various services from nominated third 
parties, including settlement services from Kott 
Gunning solicitors.

30 (1998) ATPR 41-660 at 41,347.31 Id at 41,354.
32 Id at 41,354-41,355.

Mr Miller, a partner of Kott Gunning, and legal 
adviser to Sure Sale, prepared the standard 
contracts used by the companies and provided 
advice on promotional material distributed to 
the public. The Commission had alleged a 
breach of the third line forcing provisions of 
the Act.

By consent the Federal Court declared that 
Mr Miller:

■ aided, abetted, counselled or procured Sure 
Sale to breach s. 47 of the Act; and

■ was directly or indirectly knowingly 
concerned in, or a party to, the 
contravention by Sure Sale of s. 47 of the 
Act.

Mr Miller gave a written undertaking to the 
court not to be involved in conduct prohibited 
by s. 47 of the Act for three years.

ACCC v Real Estate Institute o f Western 
Australia and Others Federal Court of 
Australia, W A (No. W G 71 of 1998)

The Commission has alleged that Mr C 
O Toole , a partner in the law firm Corser & 
Corser, acted on behalf of REIWA in preparing 
certain copyright licence agreements and 
proposed copyright licence agreements.
Mr O Too le  prepared the agreements and he 
was aware of the contents of the agreements 
and proposed agreements, including a clause 
that provided that certain training services 
would not be offered to students at a fee less 
than $780. The Commission alleges that 
Mr O T oo le  was directly or indirectly knowingly 
concerned in contravention of the price fixing 
provisions of the Act (or the Competition Code 
of Western Australia) by REIWA. This case was 
recently settled with REIWA consenting to 
various orders and Mr O Too le  consenting to 
orders declaring that he was knowingly 
concerned in a breach of the restrictive 
practices provisions of the Act.

ACCC v Samton Holdings Pty Ltd and 
Others Federal Court of Australia, W A (No.
W G 20 of 1999)

The Commission has alleged that Mr N P 
Gentilli, a partner in the law firm Jackson 
McDonald, acted for the other respondents in
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the matter in connection with the leasing of 
certain premises. The Commission alleges that 
Mr Gentilli was directly or indirectly knowingly 
concerned in, or party to, the conduct by 
Samton Holdings Pty Ltd which constitutes 
engaging in unconscionable conduct contrary to 
s. 51AA  of the Act. The matter is currently 
going through the interlocutory processes.

Additionally, the Commission’s Brisbane office 
recently received a complaint from a consumer 
who had invested approximately $60 000 in a 
small business venture. The investor had 
advised those marketing the ‘business 
opportunity’ that he would require finance. He 
was referred to a local manager with a large 
banking institution, who was also the 
company’s banker. The investor asked the 
manager for information about the company, 
and was told that the company was ‘sound’ , 
that the director ‘ran a very successful business’ 
and was ‘most reputable’ . The bank required 
the loan to be secured by real estate, and took 
security over a home unit owned by the 
investor and his wife, which was their home 
and only significant asset. Before settlement, 
the investor became concerned about the 
arrangements, in particular the lack of any 
documentation from the company and others 
involved in the venture. The bank manager 
initially agreed with him, but after speaking 
with the company director advised the investor 
to proceed.

In fact, the company did not, and was never in 
a position to, honour its agreement with the 
investor. The representations made by the bank 
manager as to the soundness of the business 
and reputation of the company director appear, 
at best, to have been based on inaccurate and 
incomplete inquiries as to the nature of the 
scheme being promoted. The Commission is 
continuing to investigate the role of the bank 
manager in this matter.

Finally, it should be noted that paragraph 11 of 
the Commission’s new guidelines on price 
exploitation and the New Tax System states 
relevantly:

The level of penalties for breaches of the new 
legislation reflects the Government’s concern to 
ensure that no business takes unfair advantage 
o f the New  Tax System changes. The Federal 
court may impose pecuniary penalties o f up to

$10 million for corporations and $500 000 for 
individuals for breaches of the price exploitation 
provisions.

These penalties apply also to persons who are 
knowingly concerned in, or aid and abet, a 
contravention of the Act. Advisers to businesses 
(including lawyers and accountants) need to be 
aware that the Act provides no protection for 
advisers found to be involved in breaches.

Commission’s objective

The Commission’s overall objective is, of 
course, to achieve compliance with the Act by 
all sectors covered by it. The mechanisms used 
to achieve that public interest objective vary. 
The Commission’s objectives of enforcement 
actions include:

■ stopping the unlawful conduct;

■ compensation/restitution for the victim;

■ undoing the effects of the contravention;

■ deterring/preventing future unlawful 
conduct (repetition by same person or first 
contravention by another who might be 
tempted to breach); and

■ punishing the wrongdoer.

The Commission has often heard businesses 
complain to the effect that a situation is very 
unfair because they relied on professional 
advice (particularly legal advice) in engaging in 
the conduct subsequently sought to be 
impugned by the Commission as a 
contravention of the Act. The comments 
usually communicate a frustration to the effect 
that:

W e acted reasonably. W e paid for and received 
legal advice on the issue before engaging in the 
conduct. W e relied on the legal advice. 
Notwithstanding that, we now find ourselves 
doing battle with the A C C C  for alleged breaches 
of the Trade Practices Act and having to pay for 
more lawyers. The system just works against us 
(business) and seems to favour the lawyers.

Similar argument has been used before the 
courts by businesses to secure a more 
favourable outcome. In principle, the court has 
been sympathetic. For example, in TPC v 
Commodore Business Machines Pty Ltd. the 
respondent’s explanation for its retail price 
maintenance conduct was that it acted on legal
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advice.33 In particular, Commodore said this fact 
should mitigate any penalty. The Court 
accepted that reliance on the legal advice could 
have some mitigating effect on the penalty but 
rejected Commodore’s arguments that all of its 
conduct could be characterised as acting on 
legal advice.

In a recently published article by Professor 
Stephen Corones entitled Solicitors' liability 
fo r misleading conduct. Professor Corones 
observes and advises as follows:34

Lawyers are frequently involved in negotiations 
by their clients. They frequently have knowledge 
about their clients’ affairs and the nature of their 
clients’ businesses. If, during the course of 
negotiations, they are aware that their client 
makes a misrepresentation and they do nothing 
to correct the misrepresentation, they will be 
‘involved in’ the contravention of s. 52 by their 
client and incur an ancillary liability under the 
Act.35

and

If a client makes a false statement during 
negotiations in the presence of a solicitor, the 
solicitor should take the client to one side and 
counsel the client to correct the misleading 
information. If the client refuses to do so, an 
ethical and prudent solicitor will cease to act for 
the client and should correct the 
misinformation.36

In light of the fact that the relationship between 
solicitor and client is recognised as a fiduciary 
one it is not surprising that clients place a lot of 
reliance on what their lawyers have advised 
them. As the High Court has observed, it is 
significant that a fiduciary acts in a 
representative character in exercising his or her 
responsibility. Also, that fiduciary duties or 
obligations arise from either of two possible 
sources —  agency or a relationship of 
ascendancy or influence by one party over 
another, or dependence or trust on the part of 
that other.37

In addition to evidentiary matters, such as 
knowledge of the relevant facts and seniority of 
the person within the business organisation, the 
Commission would also regard the following

33 (1989) ATPR 40-976 and (1990) ATPR 41-019.
34 (1998) 72 ALJ 775.35 Id at 783-784.
36 Id at 784.
37 B re e n  v W illia m s  (1996) 186 CLR 71 at 82: 92-93; 101; 113 and 

134.

matters as relevant to determining whether or 
not to join a business/professional adviser, in 
an accessorial capacity to legal proceedings for 
a breach of the Act:

■ is the alleged contravention a per se 
contravention or subject to the SLC test? 
Did the advice focus on and err in respect 
of complex or dynamic market or 
competition issues?;

■ the circumstances surrounding the provision 
of the advice or conduct by the 
business/professional adviser;

■ did the business/professional adviser gain 
or have the potential to gain from the 
alleged contravention?;

■ was the advice or conduct of the 
business/professional adviser part of the 
usual activity of that adviser? Did the 
adviser or his or her firm hold 
himself/herself/itself out as undertaking 
those activities?; or

■ did the lawyer or legal firm hold himself, 
herself or itself out as providing advice or 
other legal services in trade practices law?

Conclusion

Clearly the Parliament has signalled through 
provisions such as s. 75B(l)(a)-(d); 
s. 76(l)(c)-(f); s. 79 (l)(bH e) and s. 80(l)(c)-(f) 
of the Act that achieving the public interest 
benefits of compliance with the Act by 
businesses may well require legal action for a 
wide range of ‘accessorial’ conduct. There does 
not appear to be any rational basis for limiting 
the reach of those provisions by excluding 
certain persons or classes of persons from their 
ambit. While the decision to join a professional 
adviser may require the careful assessment of a 
number of relevant matters; it is suggested that 
given the public interest objectives 
underpinning the provisions of the Act, it is 
necessary to ensure that those 
business/professional advisers holding 
themselves out as providing relevant advice or 
services to assist business are also accountable 
for that advice or service where that advice or 
service is manifestly defective. For it to be 
otherwise (or for the business community to 
have grounds for it to believe otherwise —  that 
is, that there is a privileged class of persons 
beyond reach of the law) would be quite wrong.
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