
Appendix 3 The legislation

The Trade Practices 
Act
Access regime

Part IIIA  o f the A c t establishes a national 
legislative reg im e to facilitate third party access 
to  the services o f certain facilities o f national 
sign ificance such as electricity grids or natural 
gas pipelines. Its ob ject is to  encou rage 
com petition  in upstream  or dow nstream  

markets.

U nder this reg im e a party m ay apply to  the 
N ationa l C om petition  Council asking it to 
recom m en d  that a service be declared.

T h e  Council cannot recom m end  declaration  o f 
a service unless it is satisfied that:

■  access to the service would p rom ote  
com petition  in another m arket;

■  it w ou ld be uneconom ical fo r  anyone to 
d eve lop  another facility to  p rovide the 
service;

■  the facility is o f national significance;

■  access would not cause undue risk to  health 
or safety;

■  access is not already the subject o f an 
e ffec tive  regim e; and

■ access would not be against the public 
interest.

H aving  m ade an assessment accord ing to  the 
criteria, the Council must recom m end  to the 
M inister either that the service be declared or 
that it not be declared.

T h e  C ou ncil’s recom m endation  is considered  
by the designated M inister w h o  decides 
w hether or not to declare the service. (W h ere  a 
facility is ow ned  or opera ted  by a State or 
Territory G overn m en t which is a party to  the 
C om petition  Principles A greem en t, the

designated M inister is the responsible 
S tate/Territory Minister. O therw ise the 
designated M inister will be the responsible 
C om m on w ea lth  Minister.)

T h e  M in ister’s decision  is subject to  appea l to  
the Australian C om petition  Tribunal.

O n ce  a service is declared, parties are free  to  
negotia te  term s and conditions o f access.
If the parties cannot agree  to  the term s and 
conditions fo r  access they m ay decide to  re fer 
the dispute to  private arbitration. If the parties 
reach agreem en t through arbitration or 
n egotia tion  they m ay app ly to  the C om m ission  
to  have the contract registered. In deciding 
w hether to  register a contract the C om m ission  
must apply a public interest test. O nce 
registered  the contract m ay be en forced  as if it 
w ere  a C om m ission  arbitration determ ination  
under Part IIIA.

If the provider o f the service and the party 
seeking access cannot agree  on  any aspect o f 
access to  a declared service, either the provider 
or the party seek ing access can notify the 
C om m ission  o f a dispute and the C om m ission  
can m ake a determ ination  setting the term s 
and conditions o f access. Such determ inations 
m ay be rev iew ed  by the Australian C om petition  
Tribunal upon application  by a party to  the 
determ ination . A  party to  the determ ination  
m ay seek  to  en force  the determ ination  through 
the Federal Court.

Part IIIA  not on ly provides a national reg im e to 
facilitate third party access, but allows State and 
Territory G overnm en ts  to  seek  exem ption  from  
declaration  fo r services covered  by con form in g  
regim es. U nder Part IIIA, S tate o r Territory 
G overnm en ts  m ay apply to  have their access 
reg im es recom m ended  as ‘e ffe c tiv e ’ by the 
National C om petition  Council. 
R ecom m endations on  the e ffectiveness o f State 
o r Territory access reg im es are m ade to  the 
relevant C om m on w ea lth  M inister on  the basis 
o f an assessm ent o f the reg im e accord ing to  
the relevant principles set out in the 
C om petition  Princip les A greem en t. H aving
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received  a recom m endation  the 
C om m on w ea lth  M inister must also m ake an 
assessm ent o f the effectiveness o f the access 
reg im e by apply ing the relevant principles 
set out in the C om petition  Princip les 
A greem en t. O n ce  a decision  is m ade by the 
C om m on w ea lth  M inister it must be published. 
A n  access reg im e which has been  recogn ised  
by the C om m on w ea lth  M inister as e ffective , 
and continues to  be recogn ised  as such, cannot 
be declared under Part IIIA.

A s  an alternative to  the declaration  process 
Part IIIA  allows a service p rovider to  g ive  an 
access undertaking to  the C om m ission  
specify ing the term s and conditions on  which 
access will be m ade available to  third parties. 
T h e  C om m ission  has a discretion to  accep t or 
reject an undertaking proposal. H ow ever, the 
C om m ission  cannot accep t an access 
undertaking if the service concerned  is a 
declared service. If the Com m ission  accepts 
such an undertaking the services p rovided  by 
the facility cannot be recom m en ded  fo r 
declaration  by the National C om petition  
Council o r declared by the designated Minister.

If the Com m ission  thinks that a provider o f an 
access undertaking has breached that 
undertaking, the C om m ission  m ay app ly  to  the 
Federal Court to  en force  the undertaking as 
accep ted  by the Com m ission .

Further in form ation  regarding access m ay be 
obtained by purchasing the C om m ission  
publication entitled Access Regime.

Anti-competitive
practices
T h e  C om m ission  or the M inister can bring a 
civil action  in the Federal Court seek ing the 
im position  o f pecuniary penalties —  up to  
$ 1 0  m illion fo r a corpora tion  and up to 
$ 5 0 0  0 0 0  fo r an individual, o r can seek  
injunctions, ancillary orders, or, in relation to  a 
m erger, divestiture. T h e  M inister will cease to 
be able to  initiate civil action  a fter the second 
com m en cem en t date.

Individuals and corporations can, through 
private action, seek various rem ed ies from  the 
Federal Court fo r breaches o f the restrictive 
trade practices provisions o f Part IV  o f the Act.

T h e  rem edies include injunction (excep t fo r 
m ergers), dam ages, ancillary orders, or, in 
relation to  a m erger, divestiture.

T h e  restrictive trade practices provisions 
contained in Part IV  o f the A c t —  ss 4 5  to 
5 0 A  —  prohibit the fo llow ing  types o f anti
com petitive  conduct. H ow ever, som e can be 
authorised by the Com m ission .

A greem en ts  a ffecting  com petition  —  these are 
prohib ited if they have the purpose o r  e ffec t o f 
substantially lessening com petition . Proh ib ited  
outright are:

■  m ost price agreem ents; and

■  agreem ents contain ing exclusionary 
provisions, com m on ly  know n as prim ary 
boycotts, i.e. co llective refusals to deal with 
another party.

Price  fix ing agreem ents b etw een  com petitors 
m ay be authorised w h ere  significant benefit to 
the public can be established.

Secondary boycotts —  are prohib ited if their 
purpose is to  cause substantial loss or dam age 
to  a business, o r  a substantial lessening o f 
com petition  in a m arket. T h ey  generally involve 
action  by tw o  persons, in concert, engag ing  in 
conduct that hinders o r prevents a third person  
from  supplying to, o r acquiring goods  or 
services from , a fourth person.

M isuse o f m arket p o w er  —  a corpora tion  with 
a substantial d eg ree  o f m arket p ow er  is 
proh ib ited  from  taking advantage o f this p ow er 
fo r the purpose o f elim inating or dam aging an 
actual o r potentia l com petitor, preven ting the 
entry o f  a person  into any m arket, or deterring 
o r preven ting a person  from  engag ing  in 
com petitive  conduct in any market.

Provisions against misuse o f m arket p ow er  also 
extend to  com pan ies involved  in trans-Tasman 
trade, w hether based in Australia o r N ew  
Zealand. Australian legal p roceed ings can be 
heard in N e w  Zealand and vice versa.

Exclusive dealing —  it is unlawful fo r a supplier 
to  attem pt directly o r  indirectly to  in terfere with 
the freed om  o f buyers to buy from  other 
suppliers o r to  sell to  w h om  they choose, e .g . 
by im posing territorial or custom er restrictions 
on  the buyer. Sim ilarly, buyers cannot im pose 
restrictions on  the freed om  o f suppliers to  sell 
as they wish. Exclusive dealing is prohib ited
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on ly if it has the purpose o r e ffec t o f 
substantially lessening com petition . T h e  
C om petition  Po licy  R e fo rm  A c t prohib itions 
extend to  the resupply o f services as well as 
goods. Supplying goods  or services on  
condition  that the buyer will acquire other 
goods  or services from  another supplier, even  a 
related com pany, is prohib ited outright 
regardless o f  its e ffec t on  com petition  (third line 
forcing). H ow ever, this conduct can be notified  
to  the Com m ission , and m ay be authorised on  
public benefit grounds.

Resale price m aintenance —  a supplier must 
not directly or indirectly fix a price b e low  which 
resellers m ay not sell o r advertise their products 
or services, e .g . by threaten ing to cut o ff 
supplies o r actually cutting them  off. T w o  
exem ptions from  this proh ib ition  are genu inely 
recom m ended  prices and loss leader selling. 
H ow ever, resale price m aintenance on  both 
goods  and services is authorisable provided  it 
delivers a benefit to  the public such that it 
should be a llow ed to  occur.

M ergers  —  are prohib ited w here  they wou ld 
have the effect, o r likely e ffect, o f  substantially 
lessening com petition  in a m arket. H ow ever, 
such m ergers can be authorised on  public 
benefit grounds. (See ‘Au thorisation ’ be low .)

Unconscionable conduct
T h e  concep t o f unconscionable conduct 
involves the exp lo itation  by the stronger party 
o f an evident special disability o r disadvantage 
suffered by the other party.

Part IV A  prohibits unconscionable conduct in:

■  com m ercia l dealings (s. 5 1 A A );

■  consum er transactions (s. 5 1 A B ); and

■ small business dealings (s. 51 A C ), a fter 
1 July 1998 .

Industry codes of 
conduct
Part IV B  prohibits contraventions by 
corporations o f applicable industry codes o f

practice. A n  applicable code is on e  that is 
m andatory fo r  the industry or a voluntary 
industry code  that binds the corporation .

Consumer protection
T h e  consum er protection  provisions o f the A c t 
contained in Part V  —  ss 5 1 A  to  7 5 A  —  deal 
with:

■  unfair practices —  D ivision 1

■  product safety and in form ation  —  D ivision 
1 A

■  conditions and warranties —  D ivision  2

■  actions against m anufacturers/im porters —  
D ivision 2 A

■  product liability —  Part V A

T h ere  is also Part IV A  relating to 
unconscionable conduct.

T h e ir  aim  is to  strengthen the position  o f 
consum ers relative to  sellers, distributors and 
m anufacturers by ensuring that businesses 
com p ete  fairly on  price and quality, and by 
im plying into consum er contracts non 
excludable conditions and warranties as to 
quality, fitness and title.

Individuals and corporations can bring private 
actions in any court o f com peten t jurisdiction 
fo r con traven tion  o f the consum er p rotection  
provisions o f D ivision  1, Part V  o f the A c t 
seeking dam ages, injunctions, o r ancillary 
orders.

T h e  C om m ission  can bring a crim inal 
prosecution  in the Federal Court fo r breach o f 
these provisions seeking m onetary  penalties o f 
up to  $ 2 0 0  0 0 0  fo r corporations and up to 
$ 4 0  0 0 0  fo r individuals. Civil, not crim inal, 
p roceed ings can be taken fo r s. 52  (m isleading 
conduct) in D ivision  1, Part V.

T h e  Com m ission , the Minister, o r any other 
person  can ask the court fo r  an injunction but 
on ly the C om m ission  or the M inister can apply 
fo r  a court order requiring corrective advertising 
(not applicable to  a breach o f unconscionable 
conduct).

O n ly individuals o r corporations can bring 
private actions fo r  breaches o f a seller’s
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conditions and warranties, arising under 
D ivision  2, and against manufacturers or 
im porters under D ivision 2 A  o f Part V.

Section  5 1 A B  o f Part IV A  prohibits 

unconscionable conduct in consum er 

transactions.

Actions concerned  w ith product liability can be 

brought by individuals, or as representative 
actions by the C om m ission  on  on e  or m ore  
p erson ’s behalf. A  claimant does not have to  

p rove  neg ligence but does have to p rove  that 
on  the balance o f probabilities the product 
supplied by the m anufacturer or im porter was 

defective  and that the de fect was the cause o f a 
loss or injury.

A ctions must be taken within ten years o f 

supply o f the goods.

Product safety and 
product information

T h e  C om m ission  is responsib le fo r en forc ing 
ss 6 5 C  and 6 5 D  o f D ivision 1 A  o f Part V  o f 
the A ct, which relate to  the non -com pliance 
o f goods  with standards or bans, and for 
conducting con ferences to rev iew  p roposed  and 
em ergen cy  bans or p roposed  com pu lsory 
recalls o f consum er products.

T h e  C onsum er A ffa irs  D ivision o f the 
C om m on w ea lth  D epartm en t o f Treasury is 

responsible fo r product safety po licy  and 
product recalls.

C om pu lsory consum er product standards fo r  a 

particular g o o d  m ay be m ade by regulation or 

declared by the M inister for Financial Services 
and Regu lation  by a notice in the 

C om m on w ea lth  G azette. T h ere  are tw o  types 
o f com pu lsory consum er product standard.

Sa fety  standards require goods  to  com p ly  with 
particular p erfo rm an ce , com position , contents, 
m ethods o f manufacture or processing, design, 
construction, finish or packaging rules e .g . to 
display w arn ing labels on  the flam m ability o f 

ch ildren ’s nightwear.

In form ation  standards require prescribed 
in form ation  to be g iven  to  consum ers w hen

they purchase specified  goods  e.g . labelling 
garm ents or household fabrics to  indicate the 
m ost suitable m ethod  o f cleaning.

T h e  M inister has the p ow er  to:

■  by a notice in the C om m onw ea lth  G azette, 

declare as unsafe those goods  that m ay 
cause injury to  a person  —  the supply
o f goods  declared unsafe is banned fo r 
18 m onths fo llow ing  the declaration. Bans 
m ay then be renew ed , a llow ed to  exp ire, or 
m ade perm anent;

■ issue public w arn ing notices about possibly 
unsafe goods; and

■  order suppliers to  recall goods  that have 
safety related defects.

B e fo re  goods  are declared unsafe, o r a 
perm anen t ban or com pu lsory recall order is 
brought into effect, suppliers o f the goods  m ay 
request a con feren ce  w ith the C om m ission  to 
discuss the order. T h e  request must be m ade 
within 10 days, o r longer if the C om m ission  
perm its, and the con feren ce  must be held 
within 14 days.

A  supplier m ay also voluntarily decide to  recall 
unsafe goods. T h e  M inister must be notified  o f 
the details, in writing, w ithin tw o  days o f the 
voluntary recall.

If it appears to  the M inister that certain goods  
create an im m inent risk o f death, serious illness 
o r severe injury, an em ergen cy  order can 
im m ediately be m ade, w ithout a prior 
con ference, fo r a ban or a product recall, 
disclosure o f de fect and disposal, repair, 
rep lacem ent o r refund o f price.

T h e  sam e rem edies app ly fo r  breaches o f the 
safety provisions as fo r  unfair business 
practices:

■  m onetary  penalties o f up to $ 2 0 0  0 0 0  fo r 
com pan ies and $ 4 0  0 0 0  fo r individuals;

■  injunctions;

■  dam ages; and

■ corrective advertising.

Ancillary orders are also available fo r persons 
w h o  have suffered loss o r dam age because o f 
the conduct.
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Individuals w h o  have suffered loss o r dam age as 
a result o f a failure to  com p ly  w ith a standard, 
banning order o r com pu lsory recall order can 
seek, by w ay  o f a private action, dam ages, 
injunction or other court order. D epend ing  on  
the am ount o f dam ages involved, individuals 
can also seek rem edies through a low er court 
e .g . State, Territory o r small claims tribunal.

Product liability

U nder Part V A , a person  w h o  is injured, or 
w hose p roperty  is dam aged, by a defective 
product has a right to  com pensation  by the 
m anufacturer o f the product. Individuals can 
bring actions. T h e  C om m ission  can also bring 
representative actions on  behalf o f  on e  o r m ore  
persons.

Price exploitation in 
relation to the New Tax 
System

In July 199 9  Part V B  was inserted in the Trade 
Practices A c t to  preven t the exp lo ita tion  o f 
consum ers o r excessive p ro fit taking by 
business because o f the introduction o f the N ew  
Tax  System . T h e  key e lem en t o f Part V B  is 
the proh ib ition  on  price exp lo itation  during the 
N e w  Tax  System  transition period  from  8 July 
1 9 9 9  to 30  June 2 002 .

Price  exp lo itation  is m ade up o f three 
elem ents:

1. there is a regulated supply;

2. the price o f that supply is unreasonably 
h igh having regard to  the N e w  Tax  System  
changes alone; and

3. the price o f that supply is unreasonably 
high, and not attributable to  the supplier’s 
costs, supply and dem and conditions or any 
o ther relevant matter.

Regulated supply

A  regulated supply is:

■  a g o o d  or service supplied during the N e w  
Tax  System  transition period  and b e fo re  the 
G S T  is im plem ented;

■  a g o o d  or service supplied by a person  w h o  
is registered, or required to be registered, 
under the G S T  Act; and

■  a supply that, had it occurred after the 
im plem entation  date, would have been  
taxable, G S T -free  or input taxed.

T h e  vast m ajority o f goods  and services 
supplied by businesses opera tin g in Australia 
are covered  by the defin ition.

Statutory powers

T h e  Com m ission  has statutory functions and 
pow ers  to  enable it to  en fo rce  the proh ib ition  
on  price exp lo itation , including the ability to:

■  form ulate guidelines fo r  w hen  the price for 
regulated supplies con travene the 
proh ib ition  on  price exp lo itation ;

■  m on itor prices;

■  issue a s. 7 5 A W  N o tice  w hen  the 
C om m ission  considers a business has 
con travened  the proh ib ition  on  price 
exp lo itation ;

■  issue a s. 7 5 A X  N o tice  specify ing a 
m axim um  price that, in the C om m iss ion ’s 
op in ion , m ay be charged  fo r a supply;

■  take court en forcem en t action; and

■  report to the Minister each quarter about the 
operations o f the Com m ission  in the period.

Guidelines

T h e  C om m ission  is required to  form ulate 
written guidelines to  explain  w hen  prices fo r 
regulated supplies con travene the prohib ition  
on  price explo itation .

T h e  C om m ission  must have regard to  these 
guidelines w hen  issuing, varying or revok ing a 
s. 7 5 A W  or s. 7 5 A X  N otice .

T h e  Federal Court m ay have regard to  the 
guidelines in any p roceed in g  relating to  a lleged 
price explo itation .
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Section 7 SAW Notice

W h ere  the C om m ission  considers that price 
exp lo ita tion  has occurred it m ay issue a N o tice  
under s. 7 5AW .

T h e  N o tice  must identify:

■  the corpora tion  that m ade the supply;

■  the kind o f supply m ade; and

■ the circumstances in which the supply was 
m ade.

T h e  N o tice  must state the C om m iss ion ’s 
op in ion  that the price fo r  the supply was 
unreasonably high, and that it was not 
attributable to the supplier’s costs, supply and 
dem and conditions, o r  any o ther relevant 
matter. T h e  N o tice  must also show  that it is a 
N o tice  under s. 7 5AW .

A  s. 7 5 A W  N otice  will constitute prim a facie 
ev idence in p roceed ings brought by the 
C om m ission  w hen  seeking penalties or an 
injunction in relation to  the contravention .

T h e  C om m ission  m ay revoke the N o tice  o f its 
ow n  initiative o r on  application  by the relevant 
corporation . T h e  C om m ission  must g ive  
w ritten notice o f any variation  or revoca tion  to  
the corporation .

Section 7 5AX Notice

T h e  C om m ission  m ay issue a N o tice  under 
s. 7 5 A X  which specifies a m axim um  price that, 
in the C om m iss ion ’s op in ion , m ay be charged 
fo r a supply. T h e  N o tice  must specify  that it is 
a N o tice  under s. 7 5 A X . T h e  N o tic e  must also 
identify the supply, the circumstances o f the 
supply and the period  over  which the 
m axim um  price is to  prevail. Th is period  can 
extend up to  the end o f the transition period .

T h e  C om m ission  m ay publish a s. 75 A X  
N o tice  in a m anner it considers appropria te , 
including in a national newspaper.

T h e  C om m ission  m ay revoke the N o tice  o f its 
ow n  initiative or on  application  by the relevant 
corporation . T h e  C om m ission  must g ive  
w ritten notice o f any variation or revoca tion  to 
the corporation .

Details o f s. 7 5 A X  N otices  must be p rovided  to 
the M inister in the quarterly report.

Penalties

T h e  C om m ission  m ay seek the fo llow ing  
rem ed ies fo r  a breach  o f Part V B :

■  m onetary  penalties o f up to  $ 10  m illion 
fo r com pan ies;

■  m onetary  penalties o f up to $ 5 0 0  0 0 0  
fo r individuals;

■  injunctions;

■  a court order requiring a person  to  p rovide 
a regulated supply at a price less than the 
price specified  in the order; and

■  a court order requiring that person , o r a 
person  involved  in a contravention , to  
refund m on ey  to a person  specified  in 
the order.

There  is no right o f private action under Part VB . 

Monitoring prices

T h e  C om m ission  can m on itor prices to  assess 
the e ffec t o f the N e w  Tax  System  changes on  
prices charged  by corporations fo r  supplies 
during the transition period .

T h e  C om m ission  m ay also m on itor prices to 
assess if there has been , is or m ay be a 
con traven tion  o f the proh ib ition  on  price 
exp lo itation .

Section 75AY N otice

A  m em ber o f the C om m ission  m ay serve a 
written notice on  a person  requiring them  to 
p rovide specified  in form ation  or docum ents 
that the m em ber considers will o r m ay be 
useful to  the C om m ission  in m on itoring prices. 
Such a request m ay be fo r in form ation  or 
docum ents relating to  prices:

■  be fo re , or after, any or all o f the N e w  Tax 
System  changes have taken effect;

■  b e fo re , or after, the start o f  the N ew  Tax  
System  transition period ; and

■ in a situation, o r  during a period , specified  
in the N otice .

If the person  fails to  p rovide the in form ation , 
or provides in form ation  that is intentionally or 
recklessly m isleading, they m ay be liable fo r a 
penalty o f 20  penalty units.
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Reporting

T h e  C om m ission  is required to  p rovide the 
M inister w ith a written report on  a quarterly 
basis. Th is report must cover the operations o f 
the C om m ission  under Part V B  during the 
quarter and the report must specify  all s. 7 5A X  
Notices. T h e  quarterly report is p rovided  every  
three m onths, starting on 1 January, 1 A pril,
1 July and 1 October.

T h e  M inister is under an ob ligation  to m ake the 
report public, by such m eans as the M inister 
considers appropriate.

Jurisdiction

Section  7 5 A U  relates to corporations. A ll 
States and the N orthern  Territory have 
introduced com p lem en tary  legislation to  ensure 
the C om m ission  can app ly the price 
exp lo itation  provisions to  all businesses, 
including un incorporated  businesses, persons 
resident in S tate jurisdictions and State 
G overn m en t entities carrying on  a business.

Authorisation and 
notification

Authorisation  and notification  are processes 
w hereby  the C om m ission  has the p o w er  to  
grant im m unity from  court action  fo r  certain 
practices that would otherw ise be in breach o f 
the A ct.

Authorisation

T h e  im m unity g iven  by authorisation operates 
on ly from  the tim e it is granted in the fo rm  o f a 
final authorisation by the Com m ission .

T h e  C om m iss ion ’s on ly function in considering 
an application  fo r  authorisation is to  app ly  one 
o f tw o  tests, depend ing on  the conduct in 
question.

For agreem ents that m ay substantially lessen 
com petition , the applicant must satisfy the 
C om m ission  that the agreem en t results in a 
benefit to  the public that outw eighs any anti
com petitive  e ffect.

For prim ary and secondary boycotts, resale 
price m aintenance, third line forcing, and 
m ergers, the applicant must satisfy the 
C om m ission  that the conduct results in a 
benefit to  the public such that it should be 
a llow ed  to occur.

T h e  C om m ission  must look  at the e ffec t on  
com petition  in the m arket overall, not at the 
e ffec t on  individual com petitors.

O n ce  the application  has been  considered the 
C om m ission  issues a draft determ ination  and 
provides an opportun ity  fo r  interested parties 
to  request a con ference. A fte r  the con feren ce  
(if any) the C om m ission  reconsiders the 
application  and issues a final determ ination.

Authorisation  cannot be granted fo r misuse o f 
m arket p o w er  (s. 46).

M ergers: Authorisation  applications fo r  m ergers 
are covered  by additional specific  legislative 

requirem ents.

T h e  C om m ission  must m ake a decision  on  such 
applications w ithin 30  days o f receiv ing them  
(plus any tim e taken by the applicant to  p rovide 
additional in form ation  sought by the 
Com m ission ).

T h e  A c t provides fo r  the C om m ission  to  extend 
the period  to  4 5  days in com p lex  matters.

Authorisation  is deem ed  to  be granted if the 
C om m ission  does not m ake a decision  within 
w h ichever tim e fram e applies.

In m aking its assessm ent the C om m ission  will 
consider all potentia l public benefits from  the 
p roposed  m erger.

It is specifically required by the A c t to  regard  as 
public benefits:

■  a significant increase in the real value o f 
exports; or

■  significant im port substitution.

It must also take into account all o ther relevant 
m atters that relate to the international 
com petitiveness o f Australian industry.

Notification

N otifica tion  is available on ly fo r  exclusive 
dealing, including third line forcing.
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For notification  o f exclusive dealing conduct, 
immunity operates from  the date o f lodgm ent 
with the C om m ission  and rem ains unless 
revoked  by the C om m ission . T h e  protection  
cannot be revoked  unless the C om m ission  is 
satisfied that the conduct substantially lessens 
com petition  in the relevant m arket and there is 
insufficient public benefit flow ing from  the 
conduct to  ou tw eigh  the lessening o f 
com petition .

In the case o f third line forcing, p rotection  is 
not accorded  from  the tim e o f notification  but 
com es into fo rce  at the end o f a prescribed 
period  from  the tim e the C om m ission  receives 
the notice, unless the C om m ission  form s the 
v iew  w ithin the specified  period  that the likely 
benefit to  the public from  the conduct will not 
ou tw eigh  the likely detrim ent to  the public. If 
immunity has com m en ced  it is op en  at any 
tim e fo r the C om m ission  to rev iew  the conduct 
and issue a draft revocation  notice as w ith 
other notifications. O n ce  a final revoca tion  
notice has been  issued the conduct will no 
longer be p rotected  a fter 31 days or from  such 
later date as the C om m ission  m ay specify.

B e fo re  a notification  can be revoked  an 
opportun ity  must be g iven  fo r  a con feren ce 
w ith interested parties. A n  application  fo r  a 
rev iew  o f a decision  to  revoke can be m ade to 
the Australian C om petition  Tribunal.

For both  authorisation and notification  
procedures the C om m ission  is required to keep  
a public register o f all related docum ents.
C op ies  o f this in form ation  are available fo r 
inspection  at C om m ission  o ffices  in each 
capital city. H ow ever, com m ercia lly  sensitive 
material fo r which confidentiality has been  
granted by the C om m ission  will not be available 
fo r public inspection.

F e e s

■  A pp lica tion  fo r  m erger authorisations 
(s. 88 (9 )) —  $ 1 5  0 0 0

■  Authorisation  applications o ther than under 
s. 88 (9 ) —  $ 7 5 0 0

■ Additional related authorisation 
applications —  $ 1 5 0 0

■  N otifications —  $ 2 5 0 0  (other than fo r third 
line forcing)

■ Additional related notifications —  $ 5 0 0

■  Th ird  line forc in g notifications lodged  by an 
individual o r p roprietary  com pany —  $ 1 0 0

■  Th ird  line forc in g notifications lodged  by 
persons other than individuals or 
p roprietary  com pan ies —  $ 1 0 0 0

■ Additional related third line forc ing 
notifications —  $ 2 0 0

Telecommunications

Part X IB  prohibits anti-com petitive conduct in 
the telecom m unications industry. T h e  
C om m ission  can issue com petition  notices 
stating that the carrier or service p rovider has 
con travened  the com petition  rule. If the carrier 
or service p rovider continues the conduct, the 
C om m ission  can seek rem edy (e.g. injunction) 
and pecuniary penalty (up to  $ 10  m illion in 
fines fo r  each  breach) through an order o f the 
Federal Court.

Part X IC  establishes a telecom m unications- 
specific reg im e fo r  facilitating access to  the 
networks o f com petin g  carriers. T h e  
C om m ission  m ay declare certain services to 
m ake it available to  access seekers, fo llow ing  a 
public inquiry o r  a recom m endation  by the 
Telecom m unications Access  Forum . T h e  
C om m iss ion ’s other roles include considering 
access undertakings from  carriers and carriage 
service providers and arbitrating access 
disputes.

Private actions

Individuals or corporations can bring private 
actions fo r  con traven tion  o f restrictive trade 
practices provisions (Part IV), the 
unconscionable conduct provisions (Part IVA ), 
o r the consum er protection  provisions (Parts V  
&  V A ) o f the Trade Practices Act.

R em ed ies  include:

■  dam ages (s. 82 );

■  injunction (excep t fo r m ergers proh ib ited by 
s. 50 ) (s. 80);

■  ancillary orders in favour o f persons w ho 
suffer loss o r dam age, including return o f 
p roperty , return o f m oney, specific
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p erfo rm an ce , rescission or variation  o f 
contracts, and provision  o f repairs o r  spare 
parts (s. 87). (Th ere  is a w ider scope  fo r 
such orders arising from  breaches o f  Parts 
IV A  &  V  than fo r Part IV  breaches); and

■  divestiture o f shares in relation to an 
unlawful m erger (s. 81).

Jurisdiction to  hear private actions arising from  
breaches o f Part V  has been  extended  by 
recen t C om m on w ea lth  legislation and will be 
extended  further if p roposed  com p lem en tary  
State legislation is passed.

T h e  purpose o f the Jurisdiction o f Courts 
(Cross-Vesting) Act 1987 is to  provide a m ore 
convenient and less expensive m ethod o f dealing 
with civil matters by perm itting the Federal Court 
or a State or Territory Suprem e Court either to 
deal with all related proceedings or to transfer 
them  to another appropriate court.

T h e  Cross-Vesting A c t provides that, w here a 
m atter covering unconscionable conduct (Part 
IVA), unfair practices (ss 5 1 A -6 5 ), all product 
safety and product in form ation (ss 6 5 B -6 5 U ), or 
product liability (Part V A ) has been  raised in the 
Federal Court or in a State or Territory Suprem e 
Court, a party m ay apply to  have the m atter 
transferred to a State court that has appropriate 
jurisdiction fo r the rem edies sought.

T h e  additional jurisdiction does not apply to  Part 
IV  matters. T h e  Cross-Vesting A c t will not con fer 
jurisdiction on  inferior State courts until State 
com plem entary legislation has been  passed.

T h e  Jurisdiction o f Courts (Miscellaneous 
Amendments) Act 1987 invests State and 
Territory Suprem e Courts and inferior courts 
with concurrent jurisdiction in private action 
proceed ings under the unfair trading practices 
and product safety and product in form ation 
divisions o f Part V  o f the Trade Practices A c t 
within the limits o f their various jurisdictions —  
for exam ple as to  subject matter and am ount in 
issue. T h e  grant o f jurisdiction to in ferior courts 
is further limited to  rem edies o f a kind they could 
grant under relevant State or Territory law.

G enerally, cross-vesting o f jurisdiction and the 
investing o f n ew  jurisdiction in State courts in 
trade practices matters is in addition to 
jurisdiction already en joyed  by those courts 
either as a m atter o f genera l law  or by other

statutes. A p p ea ls  from  State and Territory 
courts are heard in their relevant appea l courts.

A  de fen ce  based on Part IV  o f the Trade 
Practices A c t  can be raised in Suprem e Court 
p roceed ings (Carlton and United Breweries v 
Castlemaine Tooheys Ltd, 1986 A T P R  
4 0 7 1 2 ) and presum ably the sam e would apply 
to  defences based on  Parts IV A  or V.

W ith  State legislation m irroring Part V  o f the 
Trade Practices A c t  n ow  opera ting in all States 
and Territories, this legislation will m inim ise 
jurisdictional issues which m ight otherw ise arise.

Guidance, research and 
information

T h e  C om m iss ion  is required by s. 28  o f the 
Trade Practices A c t  to  d issem inate in form ation  
and undertake research  projects. T h e  m ain 
pu rpose o f this requ irem ent is to  m ake the 
business com m unity m ore  aw are o f  their 
ob ligations and rights under the A c t  and m ake 
consum ers aw are  o f the re levance o f the A c t  
to  them .

T h e  C om m ission  th ere fo re  produces a range o f 
publications, m akes C om m ission  staff available 
to  speak to  consum er and industry groups, and 
arranges sem inars and w orkshops on  matters 
o f top ica l interest.

The Prices 
Surveillance Act
T h e  Prices Surveillance A c t enables the 
C om m ission  to exam ine the prices o f selected 
goods  and services in the Australian econ om y.

T h e  three pricing functions assigned to the 
C om m ission  are:

■  to  vet the p roposed  price rises o f any 
business organisations p laced under prices 
surveillance;

■  to  hold inquiries into pricing practices and 
related matters, and to  report the findings 
to  the responsib le C om m on w ea lth  M inister; 
and
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■  to m on itor the prices, costs and profits o f 
an industry o r business and to  report the 
results to  the Minister.

Prices surveillance

T h e  M inister determ ines w hich organisations, 
goods  o r services should be subjected to prices 
surveillance. T h ese  are form ally  ‘dec la red ’ . In 
cases w here  an organ isation  is specified , the 
M inister must nom inate h ow  long the 
declaration must rem ain  in e ffect.

A  declared organ isation  can not raise the price 
o f a declared product beyond  its peak  price o f 
the previous 12 m onths unless it fulfils the 
requirem ents o f the Act. It is liable to  a 
$1 0  0 0 0  penalty if it does not com ply.

T h e  declared organ isation  has to notify the 
C om m ission  o f a p roposed  price rise and the 
term s and conditions o f supply. T h e  prohib ition  
on  supply ceases if:

■  the C om m ission  advises it does not ob ject 
to  the p roposed  increase; or

■  the declared organ isation  agrees to 
im p lem en t a low er price specified  by the 
Com m ission ; or

■  the prescribed period  —  initially 21 days —  
expires.

T h e  C om m ission  has the op tion  o f 
recom m end ing an inquiry —  and an extension  
o f the proh ib ition  on  a price rise —  to the 
M inister in cases w h ere  the ou tcom e o f the 
prices surveillance procedure is perce ived  to be 
unsatisfactory.

T h e  C om m ission  maintains a public register o f 
surveillance matters show ing price notifications, 
the C om m iss ion ’s deliberations, the ou tcom e 
and the reasons fo r  the ou tcom e.

Inquiries

T h e  M inister determ ines the subject o f a 
C om m ission  inquiry. T h e  C om m ission  has to 
g ive  w idespread  and reasonable notice o f the 
inquiry and serve individual notices on  any 
organisations specially identified in the 
M in ister’s directions.

During the period  o f the inquiry, an 
organ isation  that has been  served with the 
notice can not raise its price beyond  its peak  
price o f the previous 12 m onths unless it fulfils 
the requirem ents o f the A ct. It is liable to  a 
$ 1 0  0 0 0  penalty if it does. H ow ever, the 
C om m ission  can authorise interim  price 
increases.

A  report o f the C om m iss ion ’s findings and 
recom m endations is submitted to  the M inister 
and a cop y  is sent to  any notified  organ isation  
on  the sam e day. A n y  notified  organ isation  has 
to  advise the C om m ission  o f its p roposed  
prices within 14  days o f receiv ing a cop y  o f the 
report. It could be fined $ 1 0 0 0  if it fails to  do 
so. T h e  C om m ission  has to m ake public those 
prices w ithin another 14  days.

Monitoring

T h e  C om m ission  can m on itor the prices, costs 
and profits o f an industry o r business. T h e  
M inister determ ines which industries or 
businesses are m on itored  and h ow  often  the 
C om m ission  should report. T h e  report is 
submitted to  the M inister and cop ies  are sent to 
the m on itored  organisations on  the sam e day. 
Inquiry and m on itoring reports are to  be m ade 
available to  the public as soon  as possible after 
they have been  submitted to  the Minister.
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