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pro-competition group because they are often 
involved directly in working out competition 
policy. In holding seminars and conferences on 
competition policy, the competition agency 
should ensure the active participation of those 
academicians. Moreover, I would like to stress 
the importance of the principles of non
discrimination and transparency in enforcing 
competition law and policy because, if it is 
enforced in favour of specific incumbents, it 
could block entry into the market.

C o n c lu s io n

Existing systems must be reformed to keep 
pace with the changes in circumstances as 
competition policy gains in importance 
worldwide. Many Asian economies, including 
Japan’s, experienced economic crises in the 
recent past. It seems to me that this is because 
their systems have long been protected by 
border measures and regulations and have 
more or less become out of date. We are 
required to promote competition policy in 
addition to pursuing structural reform and 
deregulation, so we can respond to the need to 
globalise the economy and enhance 
productivity. This will be helped by those in the 
field of competition law and policy sharing 
experiences and knowledge.

The Fair Trade Commission of Japan is 
cooperating, mainly with the economies in the 
Asia-Pacific region, to promote competition 
law and policy. Specifically, it invites trainees of 
competition agencies and sends experts when 
requested. In the Partners for Progress (PFP) 
program of APEC, it and the Department of 
Internal Trade of Thailand have been jointly 
organising seminars on competition policy.

Globalisation, 
competition and 
trade policy: issues 
and challenges

The following is an 
edited version of an 
article by Frederic 
Jenny, Professor of 
Economics (ESSEC 
Business School, 
Paris). Professor 
Jenny is Vice- 
Chairman of the 
Conseil de la 
Concurrence, 
Chairman of the 
OECD Competition 
Law and Policy 
Committee and 

Chairman of the WTO Working Group on 
Trade and Competition Policy.1,2

For the past three years the trade and 
competition communities have hotly debated 
the question of how to address the interface 
between trade and competition in the context 
of the globalisation of markets. Scores of 
conferences have been held, hundreds of 
papers produced for academic conferences, 
and all of the international organisations that 
study international economic relations have 
spent considerable time on this issue. At times 
the debate has been highly emotional, at times 
highly sophisticated. It has also been complex 
because the study of the interface between 
trade and competition in the context of the 
globalisation of markets raises political, 
economic, legal and institutional issues at both 
domestic and international levels. Markedly 
different opinions are still being expressed on 
how to deal with this issue and some may feel 
we are no closer to building a consensus than 
we were three years ago and may wonder if all 
the energy that has gone into the debate has 
been spent in vain.

Yet, if we go beyond the political posturing 
which is inevitable before any upcoming WTO 
ministerial, it should be recognised that we are 
not where we were three years ago. For one
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thing, most participants in the debate now 
admit that the globalisation process implies that 
the issue of the interface between international 
trade and competition has to be addressed in 
some way or, as Jim Rill would say, that ‘the 
elephant is on the table. It will not go away’ . 
Second, the debate has allowed us to explore 
in much more detail than previously the 
differences and complementarities between 
trade policy and competition policy both at the 
substantive and instrumental level. That the 
trade and competition officials in each capital 
had to agree to present a national contribution 
at the WTO working group has contributed to 
this process.

In the course of the debate, competition law 
enforcers in many developed countries have 
had the opportunity to abandon their splendid 
isolation, have become less intellectually 
arrogant (vis a vis trade officials or officials of 
developing countries) and have gained in 
credibility with economic policy makers. At the 
same time, trade officials have become more 
aware of the limits of their negotiating skills 
and tools for gaining effective market access. 
The Asian crisis has also contributed to making 
developing countries more aware of the 
benefits of competition (or rather the dangers 
of neglecting the role of competition forces) 
and the usefulness of controlling global 
markets. The remarkable progress of reflection 
on bilateral cooperation instruments that has 
occurred in the context of OECD has also been 
partly a by-product of this debate.

Only time will tell if and how the 
international community will choose to build 
on these achievements.

In the remaining sections of the paper 
we explore some of the issues addressed 
in the course of the three-year debate on 
the interaction between trade and 
competition policy.

T h e  g o a ls  a n d  b e n e f i ts  o f  t r a d e  
l ib e ra lis a tio n

The benefits of international trade liberalisation 
(which has so far mostly focused on the 
elimination of ‘at the border’ trade obstacles) 
are well known. First, trade liberalisation 
expands the economic opportunities of firms by 
allowing them to reach consumers located

beyond their borders. By expanding the 
potential market of domestic firms, trade 
liberalisation also allows them to benefit from 
economies of scale or scope that they could not 
benefit from in a purely national context. Thus, 
it contributes to cost reduction and potential 
increase in real income.

Second, trade liberalisation implies more 
market competition which in turn means that 
static efficiency gains in production and 
distribution are passed on to consumers and 
that innovations reach the market place.

Third, because trade liberalisation is a two-way 
street, it helps to reallocate resources in each of 
the trading nations. Resources invested in 
domestic industries that produce at a relatively 
high cost compared with foreign industries tend 
to be shifted over the long run to industries 
where they create more value.

The above benefits constitute the main reason 
why the community of trading nations has 
pursued a determined effort to liberalise 
international trade for the past fifty years.

While increased domestic competition and 
increased foreign investment may entail long 
run gains for labour and consumers, trade 
liberalisation also entails short or medium term 
adjustment costs and raises political difficulties.

First, although trade liberalisation brings overall 
benefits for trading countries, the distribution of 
gains may be uneven among countries. This is 
because some may be better able to take 
advantage of the enhanced economic 
opportunities because of their endowment in 
resources or their level of economic 
development. In the context of trade 
negotiations in which concessions and 
commitments are exchanged the asymmetry of 
benefits from trade liberalisation is a particular 
source of concern for developing nations.

Second, the process of reallocation of 
resources is not a painless or a costless process 
because, during the process, factors (whether 
labour or capital) will have to be redistributed. 
Behind these abstract terms there are also 
social realities to be reckoned with: for 
example, lives will be disrupted, firms will go 
bankrupt. The process of adjustment must 
therefore be monitored and adapted so its pace 
is politically acceptable.
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Third, one inescapable consequence of trade 
liberalisation is to shift the monitoring of 
economies from governments to market 
competition processes.

To address those issues at least partially, the 
international community has developed a set of 
instruments. To begin with, trade liberalisation 
takes place in the context of voluntary 
multilateral trade negotiations which offer some 
reassurance that commitments will be balanced. 
As a result the pace of adjustment will be faster 
in some sectors or in some countries than 
in others.

Next, a dispute settlement mechanism has been 
created in the multilateral context of trade 
liberalisation commitments to make sure those 
commitments are indeed respected.

Last, within this context, a diversity of 
instruments, such as safeguard measures or 
anti-dumping measures, can be used to slow 
down the pace of the process of trade 
liberalisation in certain sensitive sectors or 
situations. These instruments play a role similar 
to that of traffic lights. Traffic lights are 
designed to allow people to go faster than they 
otherwise would, even though at first sight they 
seem to contradict the goal of speeding up 
traffic. The difference between traffic lights and 
some trade policy instruments is, however, 
twofold: first, while traffic lights fulfil a purely 
technical function, safeguard and anti-dumping 
measures fulfil both a technical and socio
political function; and second, in the 
multilateral context, each country remains free 
to establish such measures and apply them 
to individual cases, which does not preclude 
the possibility that these measures will be 
used strategically.

Although, at least from a theoretical 
perspective, the tools developed at the 
multilateral level are by no means perfect, this 
may not be the important issue. The real 
questions one should address are: Have these 
tools favoured trade liberalisation? Are there 
other tools that the international community 
would accept as being better for promoting 
trade liberalisation? The second question is the 
more difficult. Theorists argue that the speed of 
trade liberalisation would be faster and more 
meaningful if some trade instruments did not 
exist. They are probably right if one compares

what happens in the real world with the ideal 
and frictionless world of long-term economic 
theory. However, the answer to the first 
question is clearly positive. Yes, multilateral 
trade negotiations have been useful and have 
allowed a certain globalisation of markets and a 
considerable degree of economic development.

T h e  g o a ls  a n d  b e n e f i ts  o f  r e g u la to r y  
r e f o r m s

In the real world the legal, social and political 
environments of business activity shape both 
the conduct and performance of firms. 
Domestic sectoral regulations, in particular, 
constrain the strategic behaviour of firms in 
many sectors and their ability to compete 
effectively in the market place. One of the 
main problems with sectoral regulations is that 
of regulatory capture by a small number of 
operators to the detriment of society at large.

Because in recent years there has been a 
growing awareness of the social benefits for 
economic development of competition in the 
market place, the issue of the social cost of 
sectoral regulations, which provide large 
benefits for small constituencies but 
simultaneously imply a large cost to society as a 
whole, is more frequently addressed. There is a 
growing perception that domestic economic 
regulations need to be made as consistent 
as possible with the desire to allow as 
much market competition as is politically and 
socially acceptable.

In some countries this issue emerged in spite of 
an awareness that public monopolies 
performed a useful social function by allowing 
the provision of politically determined universal 
services. It was nevertheless generally felt that 
the public monopolies were unnecessarily 
sheltered from competition in some areas —  
that they did not need such protection to 
provide universal services, and their protection 
from competitive market mechanisms led them 
to be relatively inefficient.

In other countries, in which some regulations 
protected a particular social group (such as 
farmers or small scale firms), the issue of 
regulatory reform arose from the growing 
awareness that there could be better ways (i.e. 
less restrictive of competition) to achieve the 
desired result, for example by transferring
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income to these categories rather than by 
distorting competition in the market place.3

Thus, many developed and developing 
countries have embarked on a wide-ranging 
domestic regulatory reform exercise. Australia 
was the first; next came the OECD countries. 
Then the Asian crisis led some countries to 
realise that restrictive domestic regulations had 
a cost and should be reviewed (e.g. Japan and 
Korea). In many of these countries the 
competition authority has played a significant 
and central role in such efforts.

G Feketekuty, addressing the issue of ‘Market 
competition and regulatory reform in services’ 
in a recent seminar held in Geneva, 
emphasised the complementarity between trade 
liberalisation and regulatory reform. He stated:

... while the primary objective of global 
negotiations, of course, is to focus on obstacles 
to global competition, you can’t have 
competition from foreign products and 
enterprises if enterprises are not free to 
compete in the domestic market in the 
first place.

He therefore offers the view:

... the economic rationale for a competition- 
oriented approach to replace a traditional trade 
barriers approach to trade negotiations is 
twofold. First, it more directly focuses on the 
impact of policy measures on the efficient 
functioning of global markets. Second, it 
includes under its purview a wider range of 
policy instruments that affect international 
competition. All the economic arguments that 
have traditionally been made in support of trade 
liberalisation per se would apply to negotiations 
aimed at removing barriers that impede 
international competition. Such negotiations 
would further enhance the functioning of 
international markets.

T h e  g o a ls  a n d  b e n e f i ts  o f  
c o m p e tit io n  p o lic y

Let me now turn to the issue of competition. 
The way markets for goods and services 
function depends on various factors. 
Entrepreneurship, endowment in natural 
resources and level of technological 
development are all important. Equally 
important is the fact that trade liberalisation 
allows foreign firms to challenge domestic

firms. Beyond this, and as we just mentioned, 
there is the recognition that because firms do 
not operate in a vacuum, the legal environment 
of business in any country will be an important 
determinant of actual competition. Finally, 
there is the fact that business strategies will 
shape the intensity of competition.

The market process is a decentralised one 
based on the notion that individual strategic 
behaviour by myriads of firms and consumers 
will be consistent with general welfare only to 
the extent that firms face competitive pressure. 
In other words, whereas the natural inclination 
of each firm would be to eliminate competition, 
they must be prevented from doing this so as 
to keep them under the pressure of having to 
produce at the lowest possible cost and sell at 
the lowest possible price to consumers. In the 
absence of such a mechanism, the expected 
overall benefits of decentralised decision
making will be partly lost and transformed into 
rents by monopolistic firms.

The major goal of competition law is to allow 
firms to take advantage of business 
opportunities. It aims to ensure that through 
the competitive process the working of 
decentralised markets will foster static and 
dynamic economic efficiency to the fullest 
possible extent given the regulatory 
environment of these markets.4

Thus, the goals of competition policy are 
clearly consistent with the ultimate goals of 
trade policy and of regulatory reform. Whereas 
trade policy and domestic regulatory policy 
allow for the possibility of increased 
competition, competition policy ensures that 
private strategies do not distort competition.

Competition, whether international or 
domestic, can entail significant difficulties for 
the firms exposed to competitive pressures. It 
therefore comes as no surprise that 
governments in many countries appear to act 
in contradictory ways. They recognise the long
term benefits expected from domestic 
competition policy enforcement. Yet they have 
developed instruments that, at first sight, seem 
to be at odds with the ultimate goal of 
competition policy but which do tend to make 
such a policy more politically acceptable.
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Also, concern with fairness has led many 
governments to adopt fair trade laws which in 
fact dampen the intensity of competition. 
Furthermore, in many countries small and 
medium sized firms may benefit by not being 
prohibited from using anti-competitive 
practices. For declining industries, certain anti
competitive practices may be tolerated if they 
allow a more orderly reallocation of resources. 
The desire of governments to retain control 
over a significant part of their economy also 
translates into exceptions to the competition 
principle (such as in agriculture, banking or for 
state action doctrine etc.). Prosecutorial 
discretion is another tool used by competition 
authorities to calibrate their efforts in certain 
directions or for certain sectors.

It thus must be recognised that contrary to the 
claim of competition authorities, competition 
policy instruments are no more ‘pure’ than 
trade policy instruments. However, this has not 
prevented an increasing number of countries 
from relying on the discipline of competitive 
markets to foster their economic development. 
Today between 80 and 100 countries have a 
competition law or are in the process of 
adopting one whereas 10 years ago no more 
than 50 countries had such a law.

In short, the instruments of trade policy and 
competition policy reflect both the tension 
between what is desirable in the long run and 
what is politically feasible in the short run. Both 
sets of instruments can be misused and 
concerns about such possible misuses are 
entirely legitimate. Nevertheless, the history of 
trade negotiations, just like the history of the 
development of competition policy, has shown 
that overall there is a growing awareness of the 
usefulness of pursuing both policies.

T h e  c h a lle n g e s  o f  g lo b a lis a t io n

Trade and investment liberalisation, the 
development of international competition, 
regulatory reform and the rapid development of 
new technologies in sectors such as 
telecommunications have contributed to the 
globalisation of world markets. Globalisation 
has far ranging implications for public policy in 
general and economic public policy in 
particular. When markets become more global, 
the territorially limited economic policy tools

governments can use to monitor business 
activity become increasingly ineffective and the 
need to find ways to regulate international 
markets becomes more urgent.

As noted by G Feketekuty*.

... the globalisation process has resulted in a 
deepening of international specialization and a 
deep interpenetration of national economies 
that has been referred to as deep integration. 
This means that the economic interests of 
individual nations have become so closely knit 
together that the traditional distinction between 
a domestic economic policy instrument and a 
foreign economic instrument (foreign trade or 
foreign investment measures) has become less 
meaningful. Any measure that has a significant 
impact on production decisions by a globalized 
firm has become a matter of concern for other 
national governments and the world community 
as a whole. This is true whether one looks at 
the issue from a producer (i.e. traditional 
mercantilist) or a consumer point of view.

Examining the responses to the challenge to 
the operational sovereignty of governments 
posed by the globalisation of markets,
Wolfgang Reinicke observes that for the most 
part they have been reactive and defensive (e.g. 
calls for tariffs, non-tariff barriers, capital 
controls, and other territorially defined 
limitations that force companies and private 
actors in general to reorganise along national 
or regional lines; calls for investments 
incentives and competitive deregulation to 
improve the competitive situation of the nation; 
or even calls for extraterritorial application of 
domestic laws).5 He noted that these responses 
have severe weaknesses either because they 
attempt to reverse the trend toward 
globalisation of markets (protectionism) or 
because they aggravate the loss of a 
government’s internal sovereignty (competitive 
deregulation) or because they expose the 
country to retaliatory measures 
(extraterritoriality). He suggests that ‘if 
governments want to shape globalisation rather 
than react to it, they will have [to] 
operationalise internal sovereignty in a non
territorial context’ . He notes that ‘a global 
public policy would de-link the operational 
elements of internal sovereignty (governance) 
from its territorial foundation (the nation-state) 
and institutional environment (the 
government)’ . From that standpoint he suggests
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that international organisations such as the 
OECD, the WTO, the IMF and the World Bank 
must assume new roles and are already 
increasingly involved in matters of domestic 
sovereignty and warns that:

This enhanced role of multilateral institutions will 
only succeed, however, if national bureaucracies 
establish permanent channels of communication 
and interact on a regular basis to facilitate the 
exchange of information in the open, 
transparent fashion necessary for informed 
global public policy. In the domain of global 
finance this has become evident at the 
institutional level in cases such as the collapse of 
Barings or the problems at Daiwa. At the 
systemic level, the financial crisis in Asia has 
alerted policymakers that these linkages are long 
overdue. There should be no doubt, however, 
that cross-national bureaucratic alliances need to 
reach far beyond the domain of global capital 
markets and cover a broad range of policy 
issues, including the growing number of non
tariff barriers to trade that the W T O , the O E C D  
and other multilateral institutions have begun to 
address.6

T h e  c o m p le m e n ta r ity  b e tw e e n  t r a d e  
p o lic y , d o m e s t ic  d e r e g u la tio n  a n d  
c o m p e tit io n  p o lic y  in  th e  p e r s p e c t iv e  
o f  g lo b a lis a t io n

Trade policy, regulatory reform and 
competition policy are complementary.
Whereas trade policy eliminates governmental 
barriers to international trade, deregulation 
aims to remove superfluous domestic 
regulations and limit potential competition as 
well as market access. Competition policy 
tries to eliminate business barriers that could 
defeat the objective of market access underlying 
trade liberalisation or deregulatory efforts 
by governments.

They are also complementary in another way. 
Even without practices that prevent market 
access or restrictive regulations with the same 
effect, it is obvious that the possible benefits of 
trade liberalisation will not be realised if anti
competitive practices are prevalent in national 
and international markets. The objective of 
trade and competition policy is to allow the 
competitive process to make our economies 
more efficient. It is not to give a licence to 
firms with market power or to international 
cartels to prevent innovation, to charge

abusively high prices or to prevent entry.
Such practices reduce the global welfare of 
all nations.

Against the background of an increasingly 
global economy trade policy, regulatory reform 
and competition policy all have limitations. 
Trade policy cannot ensure market access 
because market access depends not only on the 
reciprocal commitments of governments to 
eliminate governmental barriers to trade but 
also on the domestic (behind the border) 
regulatory framework of the trading nations 
and on the market strategies of domestic firms. 
Competition policy, which is only a domestic 
policy, cannot ensure that competition will 
prevail because competition in any territory will 
be partly affected by the market strategies of 
firms located outside the territory. The 
competition policy enforcers of that territory 
will have no jurisdiction over such firms and 
competition policy is powerless whenever 
governmental regulations limit or unnecessarily 
restrict the scope of competition on a 
domestic market.

From the standpoint of competition policy, it is 
important to recognise the private practices 
that are a subject of concern when one 
considers the interface between trade and 
competition policy. Two major types of private 
practices should be distinguished.

The first type are practices originating in one 
country but having an anti-competitive effect 
abroad. These include export cartels, 
transnational mergers or cross border abuses of 
dominant positions. These practices may not 
create a trade barrier but they may rob some 
countries that have liberalised their trade of the 
benefits of trade liberalisation. Because these 
practices do not create a market access 
problem they tend to fall outside the scope of 
multilateral trade agreements. In addition, 
because these practices create a competition 
problem in foreign countries, competition laws 
and policies of the countries in which they take 
place are usually powerless to curb them. 
Indeed, the jurisdiction of domestic competition 
authorities is usually limited to practices that 
affect competition in their own country. We 
should also include in this category the 
formation of international cartels which seems 
to occur frequently and to affect a number of 
countries but can be difficult to prove because
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the evidence is scattered across a number 
of jurisdictions.

To eliminate practices that do not create a 
trade problem but reduce the trade benefits two 
things are necessary. To begin with, the 
affected countries must have some sort of 
competition policy or law. Also, each 
competition agency must be able to get 
assistance from comparable competition 
authorities in the countries in which the 
evidence proving the existence of such anti
competitive agreements is to be found. Or they 
need the help of the authorities of the countries 
in which the firms that implement the practice 
are located so that they can be sanctioned. 
Many such cooperation agreements already 
exist at a bilateral or a regional level.

The second type are transnational private anti
competitive practices having a market 
foreclosure effect. These include import cartels, 
restrictive vertical agreements, standards set by 
professional organisations or domestic abuses 
of dominant positions (including by state-owned 
enterprises). Because trade liberalisation or 
deregulation measures have been exclusively 
concerned with governmental barriers to trade 
and competition, they are not completely useful 
for eliminating these practices. As they tend to 
reduce competition in the country of import, 
they could conceivably be eliminated by 
domestic competition law if such a law exists in 
the importing country (and if domestic 
competition authorities were under pressure to 
eliminate them). However, to ensure that 
competition law enforcement is consistent with 
trade liberalisation, there would have to be a 
mechanism ensuring that such anti-competitive 
practices having a market access dimension are 
in fact eliminated and that the competition 
authorities of the country in which market 
access is denied do not condone or turn a blind 
eye to these practices.

C o m p e tit io n  p o lic y  a n d  e c o n o m ic  
d e v e lo p m e n t

Although there may be a growing consensus on 
the ultimate consistency and complementarity 
linking trade liberalisation, regulatory reform 
and competition policy, a number of 
developing countries are not convinced that the 
adoption of a competition law or policy is

appropriate during the first phases of economic 
development. They argue that capacity building 
through industrial policy is more important 
in the initial development stages than 
promoting competition.

Why have economists (and in particular 
microeconomists specialising in competition 
issues) had a poor record in convincing policy 
makers in developing countries that they should 
adopt market-oriented reforms? In part it is 
because, while economists naturally tend to 
emphasise the long-term benefits of 
competition (using the comparative static 
micro-economic model as a reference), they 
often understate (or do not take into account) 
the transitional costs and difficulties associated 
with the dynamic reallocation of resources 
necessary to promote economic growth. Policy 
makers are understandably particularly 
concerned about such transitional costs.

However, some economists, such as E Graham 
or FM Scherer, have tried to integrate both 
approaches and have explored more carefully 
the respective roles of industrial policy and 
competition policy in economic development. In 
a very insightful article about South-east Asia, E 
Graham suggests that while one of the major 
goals of industrial policy is to redirect resources 
into export-generating sectors and away from 
import-competing industries, as the economic 
development of a nation proceeds, export
generating sectors change.7 As Graham puts it:

In the successful ... nations, the reallocation has 
taken on the character of an ongoing process. 
As income levels rise in these nations, reflecting 
underlying changes in the economy that are in 
turn driven by the growth of increasingly 
complex and knowledge-intensive activities, 
comparative advantage shifts such that some 
activities that once generated exports become 
less competitive internationally, to be replaced 
by new export-generating activities.

Graham then ventures that:

... when the leading exports sectors of a nation 
become increasingly complex, industrial policy 
fails to work as well as it apparently did at 
earlier stages of development. Hence in order to 
continue to develop internationally competitive 
export industries, governments ... have found 
that, as a pragmatic matter, adoption of less 
interventionist policies has been necessary.
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Similarly, in a paper on International 
Competition Policy and Economic 
Development, FM Scherer stresses that:

The paramount task for LD Cs in the early 
stages of industrialization is absorbing 
technology already implanted elsewhere in the 
world and implanting it firmly in local product 
designs and production processes.8

However, Scherer takes the argument one step 
further by adding that:

... to absorb other’s technology effectively, it 
must be recognised, it is essential to have a 
cadre of well-trained engineers, some of whom  
carry threshold amounts of independent 
technical activity (i.e. ‘R & D ’). But what must 
mainly be achieved is what economists studying 
technological change call ‘diffusion’.

Scherer then raises the question of the 
structural domestic conditions that must be met 
to achieve swift diffusion. As he puts it:

Making the leap to modern products and 
production processes is not easy. Technology 
must be absorbed from abroad, and until a 
considerable amount of learning by doing has 
occurred, unit costs may (despite low wages) be 
higher than the prices at which comparable 
products are available from industrialized 
nations. During these early stages of production, 
it may be necessary to shield LD C  firms from  
foreign competition.

There appear to be several underlying reasons 
for adopting ‘infant industry’ policies in the 
early stage of development. Scale economies 
need to concentrate on the home market and 
export cartels may conquer export markets 
more effectively. And the cost of technology 
absorption, learning by doing and developing 
products may need to be subsidised. However, 
pursuing such policies is not without cost as we 
shall argue later.

The general view put forth by E Graham and 
FM Scherer is consistent with the fact that 
industrial policy can be successful in the initial 
stage of development. This was true up to a 
point in a number of Asian countries (for 
example in Japan and Korea) and in European 
countries in the immediate post World War II. 
This view is also consistent with the capacity of 
industrial policy to eventually become a clumsy 
instrument for promoting complex or high tech 
industries in a later stage of economic

development. This view is also consistent with 
the apparent failure of European industrial 
policy of the seventies because this policy was 
directed specifically at promoting the growth of 
high-tech complex industries (such as computer 
electronics, telecommunications) which are the 
least susceptible to development through such 
policies. Finally, it is consistent with the 
observation that as economic development 
proceeds and as products from technologically 
sophisticated industries become more and more 
important to the growth of all developed 
economies, there should be a general 
movement away from government intervention 
in market mechanisms.

Leaving aside the intricacies of the complex 
theoretical relationship between market 
competition and economic development, policy 
makers from developing countries arguing 
against the adoption of domestic competition 
laws in the context of the debate on the 
interaction between international trade and 
competition, have offered a variety of simple 
(and on occasion simplistic) arguments.

The first argument is that in small countries 
deregulation and open trade (which are 
themselves part of a broadly based concept of 
competition policy) are quite sufficient to force 
competition on domestic markets.

Typical of such an approach is the comment to 
the author by an official of a developing 
country indicating:

W e regard competition law as just one of the 
policy instruments to implement a competition 
policy. Deregulation, privatization and a liberal 
trade and investment regime are examples of 
other policy instruments that are also important 
in promoting competition in an economy. W e  
do not intend to undermine the benefits brought 
by competition law, but would like to point out 
that the absence of competition law does not 
necessarily lead to an anti-competitive trading 
environment. This is illustrated by the fact that 
not all of the forerunners on the list of freest 
economies put together by various international 
organisations such as the Heritage Foundation 
or the World Economic Forum have a domestic 
competition law.
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Similarly an official of another developing 
country remarked:

(My country) is an open economy and the 
deregulation and liberalisation policies already 
undertaken by the government, including under 
the G A TT  and W T O  multilateral trade 
negotiations, make it fairly competitive in the 
domestic as well as in the international arena.
As such there are views that (my country) does 
not need a specific competition legislation ...

My response to the first argument is that in 
developing and developed countries, 
competition law can be a necessary or at least 
useful complement to deregulation policies.
This is because deregulation policies may in 
themselves be insufficient tools to bring about 
the expected benefits in terms of democratic 
process, the promotion of efficiency or the 
search for fairness. For non-tradable goods and 
services (which often represent a substantial 
part of household consumption) the forces of 
international competition will not be felt and 
privatisation and deregulation may well lead to 
undue concentration and lack of competition. 
For tradable goods anti-competitive practices by 
domestic firms may d,efeat the market-opening 
measures associated with trade liberalisation.

As an example, in a recent seminar on 
competition policy attended by experts from 
Asian countries one of the speakers stated:

It has been mentioned that (my country) is 
making the transition from a planned economy 
to a market economy. In this regard (my) 
government has implemented a series of 
deregulation policies since the early 1980s and 
it is highly likely that to enhance economic 
growth (my country) will continue to do so in the 
future in a more progressive manner. It has 
become a public secret, however, that the main 
beneficiaries of this process so far have been the 
politically well-connected large businesses. This 
in turn, raises a basic issue that needs to be 
addressed properly: i.e. the large concentrations 
of economic and political power ...

It was in the early 1970s that in order to boost 
economic development, the government began  
to work closely with the business sector. Since 
then, (my country) has witnessed the growth of 
‘conglomerates’, some created by the families 
of politically dominant figures, who relied 
heavily on special government facilities in 
running their business. Both parties —  the 
government and the conglomerates —  were

interdependent in the sense that, on the one 
hand, the government needed conglomerates 
to create jobs and foster economic 
development and, on the other hand, 
conglomerates needed government to secure 
lucrative projects. ... Hence high level collusion 
and monopoly of great industrial trusts became 
prevalent.

The picture has been getting better since the 
mid-1980s as various deregulation policies and 
reforms have increasingly exposed the business 
sector to the principles of the market economy, 
and the government has receded from its role as 
the main source of growth. In addition, there 
has been increased perception that growth, to a 
large part due to deregulation and reforms, has 
been inadequately accompanied by equitable 
distribution of the benefits. Yet most of the well- 
connected conglomerates are still there, getting 
richer by cultivating their strong influence over 
the decision making process in government 
circles. As a consequence, we can easily notice 
that there has been a continuous tendency for 
reversal and inconsistent developments with 
regard to various government policies affecting 
competition. Even worse, the debate on 
competition issues in (my country) tends to be 
emotional and is gaining little support from  
principal players in the economy.

In such circumstances, it is difficult to improve 
the competition environment to ensure that 
market power is not abused, that the best 
possible allocation of national resources leading 
to high efficiency is achieved, and that the rights 
of consumers are well protected.

A second argument sometimes invoked by 
skeptics of the usefulness of domestic 
competition laws in developing countries is that 
such laws may in fact be used as a Trojan 
Horse by multinational corporations to destroy 
the national economies of developing countries. 
For example, an official of a developing 
country that does not have a competition law 
stated to the author:

There exists a suspicion that advanced nations 
do not seem interested in countering the 
international anti-competitive RBPs [restrictive 
business practices] of TN C s (transnational 
corporations), such as transfer pricing and other 
intra-firm practices. In other words the EU  and 
the U S  especially aim at ensuring that 
developing countries institute effective 
antimonopoly laws at the national level but do 
not seem to be interested in dealing with anti
competitive behaviours and RBPs of their T N C s
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at the international level. ... concerns over the 
greater concentration of economic power in ... 
giant foreign corporations or M NC s should be 
the focus or rationale for implementing 
competition legislation, rather than giving these 
giants more market destructive clout. The 
curbing of global monopolistic practices by such 
multi-national corporations should be an integral 
‘built in’ defence in developing countries’ 
competition policy, rather than allowing big 
foreign companies to capture most of the 
developing countries’ markets.

This second argument raises the issue of the 
limitations of domestic competition laws to 
solve some of the problems raised by cross- 
border anti-competitive practices. However, as 
we shall argue later, the adoption of domestic 
competition laws is a useful and necessary first 
step for countries wishing to be in a position to 
fight international anti-competitive practices 
that originate outside their territories but have 
an effect on their domestic markets (even if the 
adoption of such laws may be in themselves 
insufficient to solve all cases of international 
anti-competitive practices).

A  third argument often presented by those who 
argue against the adoption of domestic 
competition laws by developing countries is that 
the laws that exist in developed countries may 
be inappropriate for developing countries. Thus 
the following view:

While competition is supposedly beneficial to all 
players in the economy, competition between 
producers may not always work to the best 
interest of the overall economy. If this happens, 
the government should seriously consider 
whether some sort of intervention should be 
carried out to achieve equally important goals 
such as consumer safety, ensured access to 
a basic standard of living, and stability of 
the economy.

This is not an argument against the adoption of 
a competition law but merely makes the valid 
point that competition laws should be tailored 
to the specific circumstances and the economic 
and legal environment of the countries in which 
they are enacted (an issue to which we shall 
return when we discuss the issue of minimum 
standards). As mentioned earlier, if domestic 
competition laws pursue the ultimate goal of 
fostering economic efficiency through 
competitive market mechanisms, they often 
also pursue broader ‘intermediate’ goals. Thus,

for example, one of the (intermediate) EU 
competition law goals is to integrate the 
European market whereas other competition 
laws usually do not pursue such a goal. In other 
jurisdictions where there is a particular 
sensitivity to the risk that economic power may 
unduly influence political decisions and 
therefore competition laws, these jurisdictions 
have provisions prohibiting, for example, 
holding companies. Thus, the enactment of a 
competition law does not preclude 
governments from seeking to achieve broad 
socio-political goals, but it does give them an 
incentive to ask themselves whether the best or 
the only way to achieve these goals is through 
restrictions of competition which have 
undesirable effects on economic efficiency.

A  fourth argument sometimes presented 
against the introduction of competition laws in 
developing countries is that they could be 
misused and lead to undue bureaucratic control 
over market mechanisms. Typical of such a 
view is the following question raised by an 
official of a developing country:

While we understand the importance of 
enhancing (our country’s) competitive edge, is 
legislation the best route forward? (My country) 
is well known for its competitive, open and 
highly deregulated economy and free market 
forces have generally worked well there. Do we  
want to upset this mode of operation by 
enacting a comprehensive competition law 
which could be an overkill of potentially 
efficiency-enhancing collusive agreements?
These are some of the issues we have to take 
into account in examining this issue.

This argument is probably the easiest to deal 
with. Indeed, there will not be the possibility of 
‘overkill’ if competition laws are designed to 
promote economic efficiency by stamping out 
anti-competitive practices that have no 
redeeming values but do include the possibility 
of exemptions for anti-competitive practices 
that have significant and demonstrable 
efficiency enhancing effects. Such competition 
laws exist in many jurisdictions.

On the issue of the relationship between 
economic development and competition policy,
I would like to add a final comment which 
derives from the considerable amount of work 
which has recently been undertaken in the area 
of transnational anti-competitive practices.
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It is increasingly clear that such practices, and 
in particular but not exclusively international 
cartels, not only are numerous and durable but 
also impair the process of economic 
development in developing countries. This is 
true for at least three reasons.

■ In the early stages of their industrialisation, 
and given their narrow domestic industrial 
base, developing countries have to rely on 
imports. To the extent that such imports 
are subject to anti-competitive practices 
either by domestic firms (e.g. because of an 
import cartel) or by the foreign suppliers of 
these imports (e.g. because of an export or 
international cartel), the importing country 
will be penalised by higher than necessary 
import prices.

■ To achieve economic development, and in 
view of their narrow-based domestic 
markets which lead them to rely on export 
markets, developing countries will be 
penalised by international cartels, or by 
import cartels and by abuses of dominant 
position in the countries of export.

■ Foreign firms feel all the freer to engage in 
across the border anti-competitive 
behaviours when the countries to which 
they export do not have a domestic 
competition law and can neither 
individually, nor through cooperation with 
foreign competition authorities, challenge 
the firms’ market behaviours. Thus, 
countries that do not have a domestic 
competition law will be the prime victims of 
transnational anti-competitive practices.

Available evidence shows that for long periods 
in the recent past international markets for 
goods as diverse as steel products, industrial 
diamonds, heavy electrical equipment, graphite 
electrodes, lysine, food additives and vitamins 
were subject to established quotas of production 
or export and/or to fixed prices which meant 
that importing countries were rationed and paid 
artificially inflated prices for their imports. This 
is of course just the tip of the iceberg, since we 
know that currently in the US there are 30 
grand juries investigating international cartels.
A  common feature of some of these cartels 
(such as for example the steel cartel or the 
heavy electrical equipment cartel) was that they 
were applied to countries that did not have a

competition policy and that they engaged 
systematically in predatory pricing or dumping 
whenever a developing country was building up 
a domestic industry.

In an example of cross-border abuse of 
dominant position, there is evidence (e.g. from 
a 1994 case in the US) that Pilkington 
monopolised the worldwide flat glass market for 
more than three decades. Thus there is 
evidence that Pilkington entered into an 
unreasonably restrictive licensing arrangement 
with its likely competitors and used these 
agreements and threats of litigation to prevent 
these competitors (including some US firms) 
from competing to design, build and operate 
flat glass plants in other countries, even though 
Pilkington no longer had enforceable 
intellectual property rights to warrant such 
restrictions. These practices clearly harmed 
countries that sought to acquire the equipment 
to make flat glass.

If we now turn to international mergers, it is 
clear that some of these may have anti
competitive effects abroad and that such effects 
can be prevented only if the affected country has 
the legal means to block the merger on its 
territory or to impose the necessary domestic 
divestiture. For example, the Coca- 
Cola/Cadbury Schweppes merger (which 
concerns more than a hundred countries 
throughout the world) has recently been blocked 
by, or raised objections from, competition 
authorities in countries such as Mexico, Belgium, 
Australia and a host of European countries. As a 
result, Coca-Cola and Cadbury Schweppes have 
abandoned their merger plans in those countries 
but still plan to go ahead with the merger in 
countries lacking a competition law, even though 
it is possible that this merger will significantly 
affect competitive conditions on the market for 
cola-based drinks or on the market for 
carbonated soft drinks in those countries. To 
take another example, the Kimberly Clark and 
Scott merger in 1995 was likely to affect 
competition and ultimately domestic prices in a 
great many countries for a great many paper 
products. Competition authorities in a few 
countries such as the US, the EU, and Mexico 
imposed divestitures to accept the merger. But 
what is remarkable is that the scope of 
divestiture required varied from one country to 
another because the competition effects of this
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merger were not the same in all countries. One 
may observe that no divestiture could be ordered 
in countries that did not have a competition 
authority even though it is likely that this merger 
reduced domestic competition for at least some 
products in such countries and thus was likely to 
result in higher prices for their consumers. A  
similar story may be offered about the Colgate- 
Palmolive/American Home Products merger 
which took place in 1994. This merger affected 
competitive conditions in four markets: 
toothpaste, toothbrushes, dental floss and 
mouthwash. As a result of this merger the 
market share of the merged firms would have 
been nearly 80 per cent of the toothpaste 
market in Brazil, which used the merger 
provision of its competition law to force the 
divestiture of the Kolynos brand. Although it did 
not create a particular competition problem in 
some countries, this merger had the possibility of 
severely injuring competition in other countries 
where there was no competition authority to 
review it.

These few examples testify to the fact that even 
if one believes that competition law and policy 
is not an appropriate tool to foster domestic 
economic development in developing countries, 
it is clear that private international anti
competitive practices or monopolisation by 
global firms of domestic markets can prevent 
economic development or limit its scope.
Failure by developing countries to have 
adequate means to fight such practices exposes 
them to significant costs and setbacks on the 
road to economic development.

O p tio n s  fo r  th e  f u tu r e

Let me now turn to my personal assessment of 
what has been going on in the context of the 
WTO working group on the interaction 
between trade and competition.

I think that everybody recognises that as an 
educational tool this group has succeeded in 
bringing much more clarity to the debate on 
the interface between international trade and 
competition.

One reason for this success is the inclusion in 
the group of trade policy specialists and 
competition policy enforcers, two communities 
previously suspicious of one another.

Whereas at the beginning of the group’s 
activities much emphasis was placed on the 
differences between competition policy and 
trade policy, a second phase of the discussion 
focused on exploring the complementarities of 
the two policies. When we met in December 
1998 for what was to be the last meeting of 
the group under its original mandate, there was 
a consensus that the work of the Working 
Group should continue and be more focused on 
how to achieve a better complementarity 
between the two policies. This has enabled the 
group to think in more concrete terms about 
what steps, if any, could be taken, whether in 
the WTO framework or elsewhere, to enhance 
this complementarity.

The second reason why the discussion was 
extremely useful in the context of the WTO is 
because developing countries contributed so 
much to the debate (irrespective of whether or 
not they had a competition policy and/or law) 
and brought a different perspective to the 
discussion from that of the more developed 
countries. The developing countries have 
become more aware of their need to address 
transnational anti-competitive practices because 
they are often the direct victims of such 
practices even when their economy is open to 
international trade. They have also emphasised 
that the tools of competition policy need to be 
adapted to their environment.

When one thinks about how to make progress 
on the issue of the interface between trade and 
competition, many questions and options must 
be considered.

The first one, of course, is whether there is any 
need at all for a multilateral agreement on 
competition or whether unilateralism and/or 
cooperation between competition authorities of 
countries that have such authorities is sufficient 
to address the problem. From that standpoint 
the successes of the recent US policy of 
investigating international cartels (and relying 
for this in certain cases on cooperation 
agreements) has been offered as evidence of 
the fact that there may not be a need to look 
for more constraining tools. These successes 
are indeed very impressive and certainly 
contribute to proving the usefulness of such 
agreements. The new tools of cooperation 
developed within the context of the OECD 
(such as positive or negative comity) may also
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prove effective although, so far, the scope for 
their use has not been tested.

However, three arguments can be offered in 
support of the idea that cooperation 
agreements are in themselves insufficient to 
address the issue of the interface between trade 
and competition at the global level.

First, the fact that sets of countries that already 
have a competition law and a competition 
authority might choose to enter into bilateral 
cooperation agreements, does very little to 
convince countries that do not have such a 
competition law or policy that they should 
adopt one.9 As we know, only two-thirds of the 
WTO members have such an instrument or are 
in the process of establishing one. In countries 
that have not chosen to introduce such a 
domestic instrument, domestic anti-competitive 
practices may block market access. This may 
be a particularly severe problem in the 
multilateral context since we know that the 
introduction of a competition law or policy and 
authority in a country is useful not only to 
eliminate private practices but also to 
suggest, through their advocacy function, 
modifications of regulations that unnecessarily 
restrict competition and market access.
In addition, private practices that originate 
in countries that have not chosen to introduce 
a domestic competition law or policy may 
restrict competition in other countries that 
have a competition law without permitting the 
competition authorities of such countries to 
seek assistance in eradicating these practices. 
Thus the first advantage of a multilateral 
agreement on competition would be to include 
a commitment of a number of countries to 
address the issue of competition and 
international trade.

Second, entering a cooperation agreement is a 
voluntary process. This means that each 
country decides with whom it wants to 
cooperate and with whom it chooses not to 
cooperate. Thus countries that have a 
competition law may not always be able to 
enter into a cooperation agreement with the 
competition authorities of countries in which 
international private practices that harm their 
trade or competition interests take place. This 
raises the issue of whether the discretion that 
countries have to establish cooperation 
agreements with some trading partners and not

with others is consistent with the non
discrimination principle of the General 
Agreement on Tariffs and Trade (GATT). In a 
world in which international transactions may 
simultaneously affect the interest of many 
countries this may create a problem if some of 
the countries involved (but not all of them) have 
a cooperation agreement. A  multilateral 
framework for competition would imply a 
commitment on cooperation and would treat 
those trading partners with an effective 
competition law in a less discriminatory way. In 
the context of the Kodak Fuji dispute, the case 
was not brought to the Japanese Fair Trade 
Commission for a formal ruling before it was 
brought to the WTO dispute settlement panel 
and escalated into a potential trade war. The 
argument presented at the time was that the 
JFTC was not to be trusted and this appears to 
have been a very thin argument in the light of 
the fact that US antitrust authorities trust the 
JFTC enough to have since then entered into a 
cooperation agreement with the Japanese 
competition authorities. One may wonder 
whether such a dispute would not have been 
more efficiently handled had there been a 
commitment of cooperation between the 
Japanese and the US competition authorities at 
the time it came up.

Third, for most agreements cooperation on 
specific cases is voluntary. It is undertaken 
when it is in the mutual interest of the parties 
to the agreement. Thus as mentioned earlier, 
whereas such agreements can be very useful 
when the interests of the parties to the 
cooperation agreement are similar, they may be 
much more difficult to use when the 
competition effects of the practices considered 
are asymmetric (i.e. affect one country but not 
the other), or when they create a trade 
problem. From that standpoint, it comes as no 
surprise that such agreements have mostly been 
successful in stamping out international cartels. 
But the record shows that they are rarely if 
ever used to eliminate export cartels or import 
cartels or even mergers with differentiated 
effects on competition. For such practices a 
commitment to cooperate seems to be 
necessary to achieve what voluntary 
cooperation cannot usually achieve.

Because of the perceived limitations of 
voluntary cooperation several countries have
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suggested it would be useful to establish, in the 
multilateral context, a basic framework of 
competition rules and cooperation for 
international trade. This would be consistent 
with the general WTO principles of 
transparency and non-discrimination as well as 
a cooperation commitment. This is the 
approach favoured by the EU, Japan, Korea 
and some other countries. The proposals of 
these countries have some common features. A 
broad and basic principle they share would be 
to require countries to commit themselves to 
adopting an instrument to eliminate private 
anti-competitive practices that distort trade and 
competition. This principle would be backed by 
specific provisions on substance, enforcement 
procedures, cooperation and dispute 
settlement. The specific provisions and 
enforcement mechanisms should be transparent 
and non-discriminatory.

Various observers have noted that certain 
elements of the Trade Related Aspects of 
Intellectual Property Rights (TRIPS) model 
could be useful for establishing such a 
multilateral framework on competition. Indeed, 
both intellectual property laws and competition 
laws deal with private behaviours in the 
marketplace and in both areas some countries 
lack a law and others may have different legal 
regimes and institutions.

As with the agreement on TRIPS, an 
international competition framework could 
endorse the broad principles of non
discrimination, national treatment, most 
favoured nations and transparency.10 Indeed 
there does not seem to be an incompatibility, 
but rather a general consistency or 
complementarity between these principles and 
the underlying principles of competition law. 
However, the precise implications of the 
endorsement of these principles in the context 
of a competition framework would have to be 
detailed as for any multilateral agreement.

At the substantive level, the TRIPS agreement 
contains a comprehensive set of substantive 
obligations dealing with all major intellectual 
property rights. It recognises that private anti
competitive practices may have an effect on 
trade (and in particular that some licensing 
practices may constitute an abuse of intellectual 
property rights having an adverse effect on 
competition in the relevant market) and that

members may wish to take appropriate 
measures to prevent or control such practices. 
However, it does not commit signatories to 
adopt a competition law to eliminate such 
abusive practices and leaves the determination 
of unlawful practices to member states. It does 
provide, however, for a cooperation 
mechanism between countries in its section on 
the control of anti-competitive practices in 
contractual licensing.11

The TRIPS agreement sets out broad 
effectiveness standards and specific procedural 
guarantees applicable to the enforcement of 
intellectual property rights through 
administrative and judicial proceedings. It was 
the first multilateral agreement to impose 
detailed obligations for private and public 
enforcement. TRIPS requires procedures that 
permit ‘effective action’ , grant expeditious 
remedies sufficient to deter infringement and 
are ‘fair and equitable’ . The general 
effectiveness standards in TRIPS could 
undoubtedly be a useful reference for a 
competition agreement since the effectiveness 
of the enforcement mechanism is crucial to 
competition policy.12

It should also be noted that some of the 
provisions of the General Agreement on Trade 
in Services (GATS) agreement could also be 
useful as references for the negotiation of a 
possible competition multilateral agreement. 
Besides endorsing the general principles of 
most favoured nations and transparency, the 
GATS agreement contains competition 
provisions for the behaviour of monopolistic 
suppliers. It also covers other business practices 
of service suppliers that ‘may restrain 
competition and thereby restrict trade and 
services’ and establishes a consultation and 
cooperation mechanism for such practices.13

What is more, the GATS agreement contains a 
feature that could be of use in negotiating a 
competition agreement, given that some 
(developing) countries feel they are not yet 
ready to adopt such a competition law or to 
eliminate exemptions or exceptions to such a 
law. Indeed, in the context of the GATS 
agreement a large measure of flexibility and 
progressivity is built into the process through 
the possibility of successive negotiations of a 
schedule of specific commitments (which can 
themselves be modified with compensatory

A C C C  Jo u rn a l No. 2 5 Page 1 9



Fo ru m

adjustments) with a view to achieving a 
progressively higher level of liberalisation.14

It thus appears that previously negotiated 
multilateral agreements, particularly the TRIPS 
and GATS agreements, have already dealt with 
member obligations to regulate private 
practices in a flexible and progressive manner. 
This reflects recognition of the necessary 
complementarity between market competition 
and trade liberalisation as well as the necessity 
to take into account national circumstances.

However, when it comes to a possible 
multilateral competition agreement, two 
additional concerns have been voiced. The first 
one is the definition of substantive obligations 
in such an agreement, the second one the 
applicability of the multilateral trade dispute 
settlement mechanism to competition 
law matters.

The first concern involves knowing what 
competition law provisions would have to be 
adopted by member countries party to such an 
agreement to meet their commitments. Some 
observers have noted that because competition 
law provisions differ between countries, it is 
unlikely that an agreement could be reached in 
a multilateral context. Other observers have 
suggested that possible differences between 
substantive standards are not of great 
importance because most of the problems 
related to the interface between trade and 
competition arise out of alleged ineffective 
enforcement of domestic competition laws 
rather than because of differences in 
substantive standards. Thus, for example, 
Eleanor Fox considers that: ‘Proposals for 
minimum or detailed substantive antitrust rules 
assume that multitudinous sets of national rules 
create conflicts and obstruct trade. But the 
antitrust conflicts among nations have generally 
not been caused by different formulations of 
substantive principles. Generally the conflicts 
have been caused by non enforcement of law, 
different interpretations of permissible 
extraterritoriality, and nationalistic action that is 
either protectionist, blind to global impacts, in 
disregard of sovereign prerogatives, or the 
credible perception that one has occurred.’
E Fox considers that it would thus be sufficient 
to require countries to:

have a law that qualifies as ‘antitrust’ within the
range of common understanding. A  law would

not be a full fledged antitrust law if it did not 
have a provision against cartels and against 
monopolisation or abuse of dominance. Control 
of mergers with significant spillover effects could 
be a requirement. It is more doubtful that the 
community of nations would force sister nations 
to include a law against vertical restraints other 
than those caught by laws against abuse of 
dominance or oligopoly power and by laws 
against horizontal conspiracies (cartels including 
boycott).15

Although the European Commission initially 
suggested that minimum standards of 
competition laws should be embedded into a 
multilateral agreement on competition, it seems 
that it has become more convinced that such 
an approach was neither politically feasible nor 
useful and it has recently shown willingness to 
adopt a more flexible approach. Other 
countries that have suggested the negotiation of 
a multilateral agreement on competition have 
followed the line suggested by Eleanor Fox.

Some commentators have expressed the fear 
that such a general approach would lead 
member countries having a competition law 
stricter than what the multilateral commitment 
would suggest to weaken their domestic 
competition laws. Such a view (which assumes 
that countries that had an interest in adopting a 
strict competition law when their trading 
partners did not have such a law, would see it 
as being in their interest to weaken their laws 
because their trading partners committed 
themselves to have a competition law) does not 
make logical sense. In addition, it does not 
seem to rest on any empirical evidence since 
(to the best of the knowledge of the author) no 
one has offered evidence that countries that 
had strict competition law provisions against 
abuses of dominant position weakened this 
regime after and because of the adoption of the 
GATS agreement.

A  more serious question is the applicability of 
the dispute settlement mechanism to a 
multilateral competition agreement. There is 
widespread recognition that the WTO dispute 
settlement mechanism is not well suited to the 
review of decisions taken in individual cases 
both because of the fact-intensive nature of 
such cases and because of the development of 
innovative approaches that are frequently case- 
specific in the enforcement of competition law. 
Such a mechanism would, in any case, be all
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the more difficult to apply to individual 
decisions given that the substantive obligations 
contained in such an agreement are cast in 
general terms rather than as precise provisions. 
Furthermore, because competition decisions 
are often judicial decisions, making 
them subject to the dispute settlement 
mechanism, raises obvious questions about 
national sovereignty.

However, a dispute settlement mechanism 
could be useful for solving disputes about the 
fulfilment of procedural obligations (such as the 
commitment to adopt a competition law 
covering specific practices, the commitment to 
respect the principles of non-discrimination, 
national treatment or most favoured nation, 
and the commitment to consult and cooperate). 
In other words for the near future (and until a 
consensus emerges, if it ever emerges, on the 
ways in which the dispute settlement 
mechanism could be used to assess individual 
decisions) the use of the dispute settlement 
mechanism could be limited to provable 
breaches of commitments.16 Furthermore, it 
should be noted that the WTO Understanding 
on Rules and Procedures Governing the 
Settlement of Disputes includes a mechanism to 
allow experts to play a useful role in assisting 
panels. Thus, experts with the necessary 
qualifications in the area of competition law 
could be brought into the proceedings at the 
request of a party or of the panel. Indeed, 
Article 2 paragraph 2 of the Understanding 
provides that:

Panels may seek information from any relevant 
source and may consult experts to obtain their 
opinion on certain aspects of the matter. With 
respect to a factual issue concerning a scientific 
or other technical matter raised by a party to a 
dispute, a panel may request an advisory report 
in writing from an expert review group.

Several multilateral agreements provide for the 
possibility that the panel be assisted by an 
advisory technical expert group either at its 
own initiative or upon request by a party to the 
dispute. In some cases the findings of the 
technical expert groups are binding for the 
panel.17

Finally, another option proposed by some 
countries (Hong Kong and China in particular) 
would be to negotiate a ‘free trade and 
competition commitment’ , rather than

negotiating a commitment on the adoption of 
domestic competition law. Such an approach 
would in their eyes have two advantages. First, 
it would not necessarily imply that all 
committed countries must have a competition 
law since the means by which each country 
would live up to its ‘free trade and competition 
commitment’ would be left to its own initiative. 
Second, such a commitment would have the 
added advantage of being broader than 
commitments to eliminate transnational anti
competitive practices because it would 
presumably cover a commitment to eliminate 
domestic public regulations (or possibly trade 
regulations) that impair trade and competition. 
As Professor Petersmann remarked at a recent 
UNCTAD seminar:

The ‘W T O  approach’ recommended for 
example by Hong Kong focuses on the 
complementary market-freeing functions of 
liberal trade and competition rules, rather than 
on the regulatory functions of competition laws 
(e.g. as regards merger control laws, limitation 
of abuses of market dominance, setting-up of 
independent competition authorities). The 
strengthening of the existing G A T T  and GATS  
market access commitments (e.g. by extending 
them to exclusionary anti-competitive practices 
of private and public undertakings), and the 
liberalisation of the still pervasive governmental 
and private market access barriers (e.g. in the 
context of protectionist anti-dumping policies 
protecting import-competing industries from  
foreign competition), are viewed as more 
important than the long-term competition policy 
goal of adoption of competition laws in all 
W T O  members.18

C o n c lu s io n

While exploring the possible avenues for 
addressing the issue of the interface between 
international trade and competition several 
things should be kept in mind.

First, because of the existence of vested 
interests, the constituency for competition is 
relatively limited in a number of developing 
countries, thereby limiting the ability of such 
countries to engage in market-oriented reforms 
or to adopt a competition law. It thus would 
seem that building a culture of competition 
where it is lacking is a necessary condition for 
facilitating the adoption of instruments allowing 
a better complementarity between trade
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liberalisation, regulatory reform and 
competition policy. International cooperation 
and technical assistance are important 
instruments for building a competition culture 
or developing appropriate institutions.

Second, the community of trading nations is a 
very diverse community. Economic structures 
differ greatly from one country to another, 
systems of laws are not the same, the 
economic history of each country is specific to 
that country and societal goals reflect the 
culture of each country. This means that any 
solution to the general problem of promoting 
the complementarity of trade liberalisation, 
regulatory reform and competition policy must 
be flexible enough to allow such national 
differences to continue to exist. Thus it seems 
that mechanisms that would provide for a 
supra-national competition law or the 
establishment of similar domestic competition 
laws including detailed substantive or procedural 
rules would be difficult and undesirable. It 
should be noted from that same perspective 
that existing international commitments at the 
multilateral level in the trade area are not 
designed to prevent countries from pursuing 
domestic policies they consider appropriate. 
Multilateral agreements allow differences in 
national legislations as long as these 
differences do not contradict the underlying 
principles of the WTO. A  multilateral 
commitment on competition should have the 
same characteristics.19

Third, the existence of differences in levels of 
economic development among countries 
implies that not all countries are equally able to 
benefit from the opportunities offered by 
international market competition. It must be 
observed that this issue is also relevant in trade 
negotiations (since not all countries are equally 
able to benefit from the opportunities offered 
by trade liberalisation measures) and yet has 
not prevented the multilateral community from 
agreeing on trade commitments. Instruments 
have been devised in the trade agreements area 
to allow a certain progressiveness or flexibility 
of commitments depending on local situations. 
Such progressivity or flexibility should also be 
allowed in the competition policy area.20

Fourth, if we go back for a moment to the 
typology of transnational anti-competitive 
practices I briefly mentioned previously, it

should be clear that to eliminate those 
practices, and barring the existence of a supra
national law which is not advisable for the 
reasons already mentioned, decentralised 
domestic competition instruments and 
institutions are needed. The first type of 
practices (i.e. transnational anti-competitive 
practices that do not create a trade problem but 
rob trading nations of the benefits of trade 
liberalisation) can be fought through bilateral or 
regional cooperation mechanisms between 
competition authorities (such as agreements on 
exchange of information or positive or negative 
comity arrangements). Thus, irrespective of 
what may happen on the multilateral front, 
developing voluntary bilateral or regional 
cooperation among competition authorities is 
not only useful but also necessary. The second 
type of practice (i.e. ones that create a market 
access problem and a competition problem) 
might not be so easily removed through 
voluntary cooperation because the trade 
interests of the countries involved tend 
to conflict.

Fifth, because trade liberalisation, regulatory 
reform and competition policy are obviously 
complementary and because some private 
transnational anti-competitive practices may 
lead to market access problems, some countries 
have suggested that the multilateral community 
should include the topic of competition policy 
on the agenda of future negotiations in the 
WTO. They have observed that the 
complementarity between trade liberalisation 
and competition policy has already been 
acknowledged in the context of the WTO, for 
example in sectoral agreements, such as the 
GATS agreement. It has been observed that the 
underlying WTO principles of non
discrimination, national treatment and 
transparency were relevant to the basic 
objectives of competition policy. However, such 
principles are probably insufficient in 
themselves to ensure an effective competition 
mechanism in the multilateral framework and 
they must be adapted to the issue of 
competition policy. For example, the 
application of the national treatment principle 
to competition policy raises the question of the 
treatment of export cartels (which usually do 
not fall within the ambit of domestic 
competition laws). Similarly, the question has 
been raised of whether the transparency
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principle should be applied ex ante to 
competition rules or ex post to individual 
decisions. Thus, if a multilateral negotiation is 
undertaken in the context of the WTO, one 
should keep in mind that just as competition 
policy principle at the multilateral level has to 
be adapted to the specific interface between 
trade and competition, the trade principles will 
have to be adapted to the specificity of 
competition policy or law.
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Agreement to the nationals of other Members’.
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Member shall accord to the nationals of other Members 
treatment no less favourable than that it accords to its own 
nationals with regard to the protection of intellectual 
property rights...’
Article 4 of the TRIPS agreement provides that ‘With 
regard to the protection of intellectual property, any 
advantage, favour, privilege or immunity granted by a 
member to the nationals of any other country shall be 
accorded immediately and unconditionally to the nationals 
of all other members’. This article also provides for some 
exemptions of this obligation.
Article 63 of the TRIPS agreement provides that:
‘ 1. Laws and regulations, and final judicial decisions and 
administrative rulings of general application, made effective 
by a Member pertaining to the subject matter of this 
Agreement (the availability, scope, acquisition, 
enforcement, and prevention of the abuse of intellectual
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property rights) shall be published, or where such 
publication is not practicable made publicly available in a 
national language, in such a manner as to enable 
governments and right holders to become acquainted with 
them. Agreements concerning the subject matter of this 
Agreement which are in force between the government or a 
governmental agency of a Member and the government 
or a governmental agency of another member shall also 
be published.
2. Members shall notify the laws and regulations referred 
to in paragraph 1 to the Council for TRIPS in order to 
assist that Council in its review of the operation of 
this Agreement...
3. Each member shall be prepared to supply, in response to 
a written request from another Member information of the 
sort referred to in paragraph 1. A Member having reason to 
believe that a specific judicial decision or administrative 
ruling or bilateral agreement in the area of intellectual 
property rights affects its rights under this Agreement, may 
also request in writing to be given access to or be informed 
in sufficient details of such specific judicial decisions or 
administrative rulings or bilateral agreements.
4. Nothing in paragraphs 1,2 and 3 shall require Members to 
disclose confidential information which could impede law 
enforcement or otherwise be contrary to the public interest 
or would prejudice the legitimate commercial interests of 
particular enterprises, public or private.’

11 Article 8 paragraph 2 of the TRIPS agreement provides that: 
‘Appropriate measures, provided that they are consistent 
with the provisions of this agreement, may be needed to 
prevent the abuse of intellectual property rights by right 
holders or the resort to practices which unreasonably 
restrain trade or adversely affect the international transfer 
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Article 40 of the TRIPS agreement provides that:
‘1. Members agree that some licensing practices or 
conditions pertaining to intellectual property rights which 
restrain competition may have adverse effects on trade and 
may impede the transfer and dissemination of technology.
2. Nothing in this Agreement shall prevent Members from 
specifying in their legislation licensing practices or 
conditions that may in particular cases constitute an abuse of 
intellectual property rights having an adverse effect on 
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of the Agreement, appropriate measures to prevent or 
control such practices...
3. Each Member shall enter, upon request, into consultations 
with any other Member which has cause to believe that an 
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domiciliary of the member to which the request for 
consultations has been addressed is undertaking practices in 
violation of the requesting Member’s laws and regulations 
on the subject matter of this section, and which wishes to 
secure compliance with such legislation without prejudice to 
any action under the law and to the full freedom of an 
ultimate decision of either Member. The Member addressed 
shall accord full and sympathetic consideration to, and shall 
afford adequate opportunity for, consultations with the 
requesting member, and shall cooperate through supply of 
publicly available non-confidential information of relevance 
to the matter in question and of other information available 
to the Member, subject to domestic law and to the

conclusion of mutually satisfactory agreements 
concerning the safeguarding of its confidentiality by 
requesting member.
4. A Member whose nationals or domiciliaries are subject to 
proceedings in another member concerning alleged violation 
of that other member’s laws and regulations on the subject 
matter of this Section shall, upon request, be granted an 
opportunity for consultation by the other Member under the 
same conditions as those foreseen in paragraph 3.’
Article 69 of the TRIPS agreement provides that:
‘Members agree to cooperate with each other with a view to 
eliminating international trade in goods infringing 
intellectual property rights. For this purpose, they shall 
establish and notify contact points in their administrations 
and be ready to exchange information on trade in infringing 
goods. They shall, in particular, promote the exchange of 
information and cooperation between custom authorities 
with regard to trade in counterfeit trademark goods and 
pirated copyright goods.’

12 Article 41 of the TRIPS agreement provides that: 
‘1. Members shall ensure that enforcement procedures as 
specified in this Part are available under their law so as to 
permit effective action against any act of infringement of 
intellectual property rights covered under this agreement, 
including expeditious remedies to prevent infringements and 
remedies which constitute a further deterrent to further 
infringements. The procedures shall be applied in such a 
manner as to avoid the creation of barriers to legitimate trade 
and provide for safeguards against their abuse.
2. Procedures concerning the enforcement of intellectual 
property rights shall be fair and equitable. They shall not be 
unnecessarily complicated or costly, or entail unreasonable 
time limits or unwarranted delays.
3. Decisions on the merits of a case shall preferably be in 
writing and reasoned. They shall be made available at least 
to the parties to the proceedings without undue delay. 
Decisions on the merit of a case shall be based only on 
evidence in respect of which parties were offered the 
opportunity to be heard.
4. Parties to proceeding shall have the opportunity for review 
by a judicial authority of final administrative decisions and, 
subject to jurisdictional provisions in a Member’s law 
concerning the importance of a case, of at least the legal 
aspects of initial judicial decisions on the merits of a case. 
However, there shall be no obligation to provide 
an opportunity for review of acquittals in 
criminal cases.
5. It is understood that this part does not create any 
obligation to put in place a judicial system for the 
enforcement of intellectual property rights distinct from that 
for the enforcement of law in general, nor does it affect the 
capacity of members to enforce their law in general. Nothing 
in this part creates any obligation with respect to 
the distribution of resources as between 
enforcement of intellectual property and the enforcement of 
law in general.’

13 Article II of the GATS Agreement provides that:
‘With respect to any measures covered by this Agreement, 
each member shall accord immediately and unconditionally 
to services and service suppliers of any other members’ 
treatment no less favourable than that it accords to like 
service suppliers of any other country.’
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Article III of the GATS Agreement establishes transparency 
obligations of the members along lines similar to those seen 
previously in the TRIPS agreement.
Article VIII of the GATS agreement provides that:
‘ 1. Each member shall ensure that any monopoly supplier of 
a service in its territory does not, in the supply of the 
monopoly service in the relevant market, act in a manner 
inconsistent with that member’s obligations under Article II 
and specific commitments.
2. Where a member’s monopoly supplier competes, either 
directly or through an affiliated company in the supply of a 
service outside the scope of its monopoly rights and which 
is subject to that Member’s specific commitments, the 
Member shall ensure that such a supplier does not abuse its 
monopoly position to act in its territory in a manner 
inconsistent with such commitments...’
Article IX of the GATS agreement on business practices 
provides that:
‘1. Members recognize that certain business practices of 
service suppliers, other than those falling under Article VIII, 
may restrain competition and thereby restrict trade 
in services.
2. Each Member shall, at the request of any other Member, 
enter into consultations with a view to eliminating practices 
referred to in paragraph 1. The Member addressed shall 
accord full and sympathetic consideration to such a request 
and shall cooperate through the supply of publicly available 
non-confidential information of relevance to the matter in 
question. The member addressed shall also provide other 
information available to the requesting Member subject to 
its domestic law and to the conclusion of satisfactory 
agreement concerning the safeguarding of its confidentiality 
by the requesting Member.’

14 Article XIX of the GATS Agreement.
15 Eleanor Fox, ‘International Antitrust: Against Minimum 

Rules; for Cosmopolitan Principles’, The Antitrust Bulletin, 
Spring 1998, pp. 5-13. In this article and a subsequent 
article to appear in the Journal o f Economic Law, Eleanor 
Fox focuses on the market access problem and argues that 
this issue, although a sub-issue of the general interface 
between trade and competition, is one ‘where the interests 
within and among nations converge’. She proposes that a 
market access commitment, whereby nations would commit 
themselves to ‘have and enforce laws prohibiting 
commercial conduct that reasonably impairs market access’ 
would be a useful addition to the existing WTO obligations 
and adds ‘this proposal does not require that all countries 
adopt full blown competition laws. Merely they must not 
allow unreasonable restraints on market access. The most 
obvious but not only way to do so is by the adoption of — 
at least — a competition law... If a nation such as Singapore 
could guarantee an environment free of anti-competitive 
impediments to market access by means of assuring 
absolutely free entry into markets (i.e. no governmental 
barriers), perhaps they should be allowed to try; this is 
a detail.’

16 Eleanor Fox suggests in her article on ‘Competition Law and 
the Millennium Round’ to be published in the Journal o f 
Economic Law, that ‘As for dispute resolution, the only issue 
subject to dispute would be the violation of the terms of the 
agreement itself; for example, not adopting the agreed 
substantive or procedural law. A dispute resolution panel 
would not act as a trial court to resolve facts. It could 
determine, on the basis of the record and with deference to

national court, whether the national law was credibly (non- 
discriminatorily) applied — the standard of review under 
NAFTA Article 19.’

17 For example, Article 11 of the Agreement on the Application 
of Sanitary and Phytosanitary Measures provides that: ‘In a 
dispute under this Agreement involving scientific or 
technical issues, a panel should seek advice from experts 
chosen by the panel in consultation with the parties to the 
dispute. To this end, the panel may, when it deems it 
appropriate, establish an advisory technical expert group, or 
consult the relevant international organisations, at the 
request of either party to the dispute or on its own initiative.’ 
Similarly Article 14 of the Agreement on Technical Barriers 
to Trade provides in its paragraph 2 that: ‘At the request of a 
party to a dispute, or at its own initiative, a panel may 
establish a technical expert group to assist in questions of a 
technical nature, requiring detailed consideration by 
experts.’ The annex 2 of this agreement sets the rules 
governing such expert groups in particular concerning the 
treatment of confidential information.
The Agreement on Subsidies and Counterveiling Measures 
goes further than the Agreement on the Application of 
Sanitary and Phytosanitary Measures. Article 24 paragraph 
3 of the Agreement provides that ‘The (Committee on 
Subsidies and Counterveiling Measures composed of 
representatives from each of the members) shall establish a 
Permanent Group of Experts [PGE] composed of five 
independent persons, highly qualified in the field of 
subsidies and trade relations. The experts will be elected by 
the Committee and one of them will be replaced every year. 
The PGE may be requested to assist a panel, as provided in 
paragraph 5 of article 4. The Committee may also seek an 
advisory opinion on the existence and nature of any subsidy. 
Paragraph 5 of Article 4 provides that: ‘Upon its 
establishment, the panel may request the assistance of the 
permanent group of experts... with regard to whether the 
measure in question is a prohibited subsidy. If so requested, 
the PGE shall immediately review the evidence with regard 
to the existence and nature of the measure in question and 
shall provide an opportunity for the member applying or 
maintaining the measure to demonstrate that the measure in 
question is not a prohibited subsidy. The PGE shall report its 
conclusions to the panel within a time-limit determined by 
the panel. The PGE’s conclusions on the issue of whether or 
not the measure in question is a prohibited subsidy shall be 
accepted by the panel without modification.’

18 Pre-UNCTAD X meeting on the ‘Role of Competition 
policy for developments in Globalizing World Markets’, 
Geneva, 14-15 June 1999.

19 See on this issue ‘International antitrust: against minimum 
rules; for cosmopolitan principles’, Eleanor Fox, The 
Antitrust Bulletin, Spring 1998.

20 See, for example, the ‘Decision on Measures in Favour of 
Least Developed Countries’ or the ‘Decision on Measures 
Concerning the Possible Negative Effects of the Reform 
programme on Least Developed and Net-Food Importing 
Developing Countries’ adopted by the Trade Negotiations 
Committee on 15 December 1993.
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