
Mergers
The ACCC’s approach to 
mergers: a statistical 
summary, 1997-99 
update

Introduction

The Australian Competition and Consumer 
Commission published The A C C C ’s approach 
to Mergers, a statistical summary in January
1998. That publication outlined the merger 
and acquisition activities of the Commission 
and provided statistical and other relevant 
information about the manner in which the 
Commission administers s. 50 of the Trade 
Practices Act.

The following is an update of that publication.

Figure 1 demonstrates that only a small 
percentage of mergers brought to the 
Commission’s attention raise significant 
competition concerns or are opposed by the

Commission. In 1997-98, only 3 per cent of 
mergers considered were opposed and a 
further 3 per cent were resolved via s. 87B 
undertakings. In 1998-99, only 4 per cent 
were opposed and a further 5 per cent were 
resolved via authorisation, or s. 87B 
undertakings (court-enforceable undertakings).

Although the number of mergers opposed was 
a very small percentage of the total considered, 
the merger matters that need most attention 
are the most marginal ones. In other words, 
where there is a significant element of doubt 
whether the proposal will be likely to 
substantially lessen competition, the 
Commission will take time in deciding whether 
to oppose a proposed merger or acquisition.

The only mergers opposed are those that, in 
the Commission’s view, would lead to a 
substantial lessening of competition, and cannot 
be resolved by amending the proposal to 
remove particular anti-competitive issues 
of concern.

Key statistics

Figure 1. Mergers not opposed, opposed and resolved with the ACCC

1 9 9 3 -9 4 : 77 matters decided

5

1 9 9 4 -9 5 : 113 matters decided
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Resolved

1 9 9 5 -9 6 : 117 matters decided

1 9 9 6 -9 7 : 147 matters decided

1 9 9 7 -9 8 : 176 matters decided

1 9 9 8 -9 9 : 185 matters decided
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168
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Matters that were resolved include those 
mergers which proceeded after the parties 
provided s. 87B undertakings, or agreed to 
amend the proposal to address the 
Commission’s concerns, or applied for 
authorisation. Section 87B undertakings can be 
used by parties to a merger to address specific 
issues identified by the Commission. These 
undertakings are enforceable in the Federal 
Court and provide a more formal and 
structured way to deal with the Commission’s 
concerns than the amendment option.

In considering the total number of matters 
examined by the Commission, the increase 
from 1995-96 to 1997-98 in part reflects the 
large number of privatisations occurring and 
the need to assess a number of bidders for each 
asset sale.

Figure 1 does not include the total number of 
matters referred to the Commission during 
each financial year. The total figure will 
normally be significantly greater than the sum 
of the matters opposed and not opposed. This 
is because many referrals from parties are 
withdrawn (for a wide range of commercial 
reasons) before the Commission can assess 
their effects on competition. Many matters are 
also incomplete at the end of a financial year 
and are carried over into the following one.

The past two years have seen a significant 
increase in the number of global mergers 
including British American Tobacco/Rothmans 
International, Coca Cola/Cadbury Schweppes, 
Frito-Lay/United Biscuits, Price 
Waterhouse/Coopers &  Lybrand and The 
Seagram Company Limited/Polygram NV. The 
impact of this increased merger activity is 
resulting in a number of interesting challenges 
for industry, the Commission and overseas 
competition regulators. There has been an 
increase in the level of cooperation between 
regulators even though there are no uniform 
notification provisions. Information sharing 
between regulators is likely to enhance the 
processing of merger inquiries.

Significant mergers not opposed by 
the ACCC

While much press coverage and industry 
perception focuses on the few mergers the 
Commission opposes or which are resolved by 
s. 87B undertakings, it is worth noting that a 
large number of significant mergers do not 
raise competition concerns and are resolved 
quickly by the Commission. Tables 1 and 2 
include a sample of these.
As outlined in Key Statistics, the statistics show 
that the Commission actually opposes a very 
small percentage of the mergers or acquisitions

it considers. A  large 
proportion of those 
opposed are ultimately 
cleared with the 
provision of s. 87B 
undertakings. In the 
period 1997-99 only 
three authorisation 
applications were 
lodged. Two were 
granted and one 
denied. In 1997-98, 
the authorisation 
application lodged was 
Bristile
Holdings/Pioneer 
Building Products.
That application, 
however, was 
subsequently denied 
and therefore is one of 
the five matters 
opposed in that

Tabic 1. Some major mergers not opposed by the ACCC, 
1997-98

Acquirer Target

Taubmans Pty Ltd Bristol Paints

Air New Zealand Limited Jetset Travel and Technology Holdings Pty Ltd

Bucyrus (Australia) Pty Ltd Marion Power Shovel Pty Limited

Netcomm Limited Banksia Technology Pty Ltd

United States Filter Corporation Memtec Limited

Brambles Australia Limited Cockburn Corporation Limited

Montell Australia ICFs polypropylene business

Guinness pic Grand Metropolitan pic

Kellogg (Australia) Pty Ltd Day Dawn Pty Ltd

Carter Holt Harvey Limited Continental Cup Company Pty Ltd

Coopers & Lybrand Price Waterhouse

Steggles Gourmet Poultry

Parmalat Australia Limited Pauls Limited

BAT Industries Zurich Australian Insurance Limited

National Mutual Holdings Ltd Lend Lease Corporation Limited
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period. In 1998-99 
the Adelaide 
Brighton/Cockburn 
Cement and 
Adelaide
Brighton/Adelaide 
Brighton Cement 
authorisations, 
which were granted, 
involved a significant 
restructure of the 
Australian cement 
industry. These 
matters are two of 
the 10 matters that 
were resolved in
1998-99.

Five matters were 
opposed in
1997- 98 because in 
the Commission’s 
view they would 
substantially lessen 
competition and 6 
were resolved with 
undertakings (see p.
104, Section 87B 
undertakings 
section). Seven mergers were opposed in
1998- 99 and 10 were resolved with 
undertakings or authorisation.

Privatisations and asset sales

Tables 5 and 6 list the sale of Government 
assets or businesses assessed by the 
Commission during the 1997-98 financial year 
and the 1998-99 financial years where the 
relevant assets have been sold or the process is 
not confidential.

Ongoing and forthcoming

■ SA electricity privatisations

■ Radiofrequency spectrum in the 800 MHz,
1.8 GHz and 3.4 GHz bands 
(Commonwealt)

The Commission has no role in advising 
governments whether assets should be sold, 
nor in advising governments on the structure of 
markets. However, proposed acquisitions of 
government assets or businesses by private

mergers not opposed by the ACCC,

sector companies, suppliers or customers are 
still subject to s. 50 of the Act and are 
examined by the Commission.

The Commission has in the past objected to 
some proposals for privatisation where the 
interests of the bidding consortia raised the 
likelihood of a substantial lessening of 
competition arising from the proposal. 
However the Commission has not opposed 
any of the asset sales listed above in Tables 5 
or 6. In one case, the Commission identified 
specific concerns that it had, which were then 
addressed by the bidder offering undertakings 
that it would sell its interests in other relevant 
assets.

Import competition

The Commission considers that competition 
from actual or potential independent imports 
can be an effective check on the exercise of 
market power by a merged entity. The 
Commission’s Merger guidelines provide clear 
guidance on the Commission’s assessment of 
import competition.

Table 2. Some major 
1998-99

Acquirer Target

AGL Pipelines Limited Western Mining Corporation Ltd, 
Goldfields Gas Transmission

Pioneer International Limited Hymix Australia Pty Ltd

Royal & Sun Alliance Insurance Group pic Tyndall Australia, HIH Winterthur Ltd

Email Limited Southcorp Limited (whitegoods)

Colonial Mutual Life Assurance Society Ltd Legal & General Australia Limited

AMP Limited GIO Australia Limited

Norwich Union Financial Services Limited Portfolio Partners Limited

PPG Industries Inc Orica Australia Pty Limited (technical 
paints division)

RGC Limited Westralian Sands Limited

PPG Industries Australia Pty Limited Akzo Nobel Pty Limited
PBL Foxtel (25%)

Institute of Chartered Accountants Australian Society of Certified
in Australia Practising Accountants

The Seagram Company Limited Polygram NV

Energex Allgas

Dulux Australia Maxwell Retail Group

United Medical Protection Medical Defence Union

PMP Communications Ltd Gordon & Gotch

Asea Brown Bovari Group ALSTOM Group
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Mergers considered and opposed or resolved

Table 3. Mergers the ACCC opposed or resolved and outcomes, 1997-98

Acquirer Target Outcome

Bristile Holdings Limited Pioneer Building Products 
(WA) Pty Limited

Authorisation application 
denied, proposal withdrawn

Australis Media Limited Foxtel Management Pty 
Limited

ACCC court action, parties 
then discontinued merger

Boral Energy Holdings Limited Allgas Energy Limited Boral withdrew bid

Confidential proposal Withdrawn

Confidential proposal Withdrawn

National Foods Limited* Pauls Limited Resolved with s. 87B 
undertakings bid failed

Westpac Banking Corporation Bank of Melbourne Resolved with s. 87B 
undertaking

Mackay Refined Sugars Pty 
Ltd/CSR Limited

Joint venture agreement Resolved with s. 87B 
undertaking

TNT Australia Pty Ltd Port of Hastings, Victoria Resolved with s. 87B 
undertaking

Austereo Pty Ltd Perth radio station 
(PMFM and 94.5 FM)

Resolved with s. 87B 
undertaking

Media Monitors News Research and 
Monitoring Perth Media

Section 87B 
undertaking provided

*The National Foods/Pauls Limited s. 87B undertaking was never enforced as National Foods' bid for Pauls failed.

Section 50(3)(a) requires the Commission to 
consider the actual and potential level of import 
competition in the market. As indicated in the 
Merger guidelines, the Commission has not 
objected to any merger where comparable and 
competitive imports have held a sustained 
market share of 10 per cent or more for at 
least three years, and —  as an indicative 
guideline —  is unlikely to do so. However, it 
should be emphasised that it is not the 
historical share of imports per se that is 
significant, but their potential to constrain the 
price and output decisions of the merged firm.

Section 87B undertakings

Undertakings pursuant to s. 87B are one of the 
tools available under the Trade Practices Act to 
further its goals of improved competition and 
efficiency in markets. Undertakings pursuant to 
s. 87B are a flexible alternative to simply 
opposing an acquisition where the Commission 
believes the acquisition is likely to substantially 
lessen competition.

There has been significant use by parties of s. 
87B undertakings to address specific issues 
identified by the Commission. Since the 
beginning of the 1997-98 financial year, it has 
accepted s. 87B undertakings in relation to 14 
matters which proceeded after the undertakings 
were accepted (except for the National Foods 
Limited/Pauls Limited matter where the 
undertakings were accepted but National 
Foods’ bid for Pauls failed). Those matters are 
listed in Tables 9 and 10. The Commission 
keeps a Public Register of undertakings granted 
pursuant to s. 87B of the Act.

In considering whether to accept an s. 87B 
undertaking, the Commission has generally 
preferred structural undertakings to behavioural. 
Structural undertakings relate to the sale of 
assets or parts of the business being acquired. 
Examples of significant structural undertakings 
where divestiture occurred include Frito- 
Lay/Smiths Snackfood Company, Goodman 
Fielder/Bunge and British American 
Tobacco/Rothmans International.
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Tabic 4. Mergers the ACCC has opposed or resolved and outcome, 1998-99

Acquirer Target Outcome

Visy Industries Pty Ltd Stone Container 
Corporation US

Opposed

Rexel SA Metal Manufactures Limited Opposed
Cable & Wireless Optus 
Limited (CWO)

AAPT Limited Opposed, CWO withdrew bid

Mobil Oil Australia Joint Venture Commission raised competition concerns,
Limited/Shell Limited parties withdrew joint venture proposal 

given overseas developments
Confidential proposal Opposed
The Coca Cola Company Cadbury Schweppes P ro p o s a l 1 was opposed

(International Beverage (parties revised their proposal
Trademarks) (P ro p o s a l 1) and offered P ro p o s a l 2)

The Coca Cola Company Cadbury Schweppes 
(International Beverage 
Trademarks) (P ro p o s a l 2)

Opposed

Adelaide Brighton Limited Cockburn Cement Limited Authorisation granted, 
s. 87B undertakings

Adelaide Brighton Limited Adelaide Brighton Cement Authorisation granted,
Limited s. 87B undertakings

Frito-Lay Australia Smith Snackfood Company Resolved with s. 87B
Limited undertaking

Sigma Company Limited Allied Master Chemists of Resolved with s. 87B
Australia Limited undertaking

Goodman Fielder Bunge Resolved with s. 87B 
undertaking

Smorgon Steel Pty Limited Australian National Resolved with s. 87B
Industries Limited undertaking

Service Corporation Cremation Holding Resolved with s 87B.
International Australia (Newcastle) Pty Ltd undertaking
Metal Manufacturers Limited Pirelli Cables Resolved with s. 87B 

undertaking
Waratah Towage Pty Ltd Hunter Towage Services Resolved with s. 87B

Pty Ltd undertaking
British American Tobacco pic Rothmans International BV Resolved with s. 87B 

undertaking

Informal assessment

T h e  tim e betw een  the notification  o f a m atter 
and the C om m iss ion ’s advice that it will not 
o p p ose  the p roposa l is dep icted  in figures 2 
and 3.

In addition to  the matters summarised in figure 
2, 29  m atters (out o f those the C om m ission  did 
not op p ose ) did not require any detailed 
consideration  g iven  they did not raise any s. 50  
issues and w ere  th ere fo re  able to  be assessed

w ithout being referred  to either the 
C om m ission  or the M ergers  C om m ittee .

Consistent w ith the tim e fram es outlined in the 
m erger guidelines, the C om m ission  m aintained 
tight tim e fram es fo r  assessing the m ajor 
p roportion  o f the m erger m atters it considered. 
In 1 9 9 7 -9 8 , 68  p er cent o f  m atters w ere  
cleared in less than three w eeks and a further 
16 per cent o f m atters w ere  cleared in four to  
six weeks. In 1 9 9 8 -9 9 , 58  per cent o f matters 
w ere  cleared in less than three w eeks and a
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further 23  per cent o f m atters w ere  cleared in 
four to  six weeks.

M ore  com p lex  m atters are those that require 
analytical w ork  relating to the application  o f the 
m erger guidelines and th ere fo re  take m ore  than 
nine w eeks to  assess. In such cases the 
C om m ission  m ay request further in form ation  
and w h ere  the parties have delayed provid ing 
in form ation  the tim e fram e will be extended. It 
can also be extended  w h ere  parties put 
individual m ergers on  hold fo r com m ercia l 
reasons or w here  they am end initial proposals. 
O ffsh ore  acquisitions and m ergers which are 
assessed by the C om m ission  also generally 
require an extended tim e fram e to  assess 
relevant in form ation .

T h e  C om m ission  has recently released a 
discussion paper, entitled A C C C  M erger 
Assessment inform ation notification and 
tim ing issues. Th is paper clarifies the 
C om m iss ion ’s v iew s on  issues o f tim ing and the 
provision  o f in form ation  by parties, and states 
ways in which delays in the C om m iss ion ’s 
consideration  o f matters can be m inim ised.

Figure 2. Duration of matters
informally assessed in 
1997-98

Number of matters

Types of mergers examined by the
ACCC

Figures 4  and 5 indicate the num ber o f each 
type o f m erger considered  by the C om m ission  
during 1 9 9 7 -9 8  and 1 9 9 8 -9 9  respectively.

Severa l o f  the m atters considered  fell into tw o  
or m ore  categories. A s  a result, the sum o f the 
numbers in each ca tego ry  will exceed  185, 
which was the num ber o f m ergers and 
acquisitions actually considered.

T h e  vast m ajority o f  m ergers or acquisitions 
exam ined  by the C om m ission  are those 
betw een  direct com petitors, o r  horizontal 
m ergers. Th ese  are the m ergers m ost likely to  
raise com petition  concerns. H ow ever, there 
can also be com petition  consequences flow ing 
from  som e vertical transactions if there is 
a concen trated  industrial structure at on e  or 
m ore  o f the in tegrated stages o f production 
or distribution.

Figure 3. Duration of matters
informally assessed in 
1998-991

Number of matters

1. In addition to the matters summarised in Figure 3, seven matters (out of those the Commission did not oppose) did not require any detailed 
consideration given they did not raise any s. 50 issues and so were therefore able to be assessed without being referred to either the 
Commission or the Mergers Committee.
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Tabic 5. Government businesses or 
assets whose sale was 
examined by the ACCC, 
1997-98

Table 6. Government businesses or 
assets whose sale was 
examined by the ACCC, 
1998-99

Asset or business Governm ent

Powernet Victoria Victoria
Southern Hydro Power Stations Victoria
VPX Metering Victoria
Westar/Kinetik (Gas) Victoria
Port of Hastings Victoria
Dampier-Bunbury Natural 
Gas Pipeline

Western Australia

Victorian Plantations Corporation Victoria
Phase 2 Airport Sales Commonwealth
VLINE Freight 
(decided January 1999)

Victoria

PTC Victoria
Radiofrequency spectrum 
in the 800 MHz 
and 1.8 GHz bands

Commonwealth

Asset or business Governm ent

Ikon Energy/Multinet Victoria
Energy 21/Stratus Victoria
Western Underground Gas 
Storage System 
(WUGS)

Victoria

Transmission Pipelines 
of Australia

Victoria

Ecogen (electricity generator) Victoria
Radiofrequency spectrum 
in the 28/31 GHz bands

Commonwealth

Central Linen Services South Australia
Australian Defence Industries Commonwealth

Table 7. Some mergers not opposed by the ACCC where sustained 
independent imports have been significant, 1997-98

Acquirer Target Product

Bucyrus (Australia) Pty Marion Power Shovel Pty Machinery and equipment
Limited Limited wholesaling
Netcomm Limited Banksia Technology Telecommunication, modem 

manufacturing
Betatene Limited Western Biotechnology 

Limited
Medicinal and pharmaceutical 
product manufacturing

Fasco Australia Pty Ltd CM Greenglass (Aust) Pty 
Ltd, CMG Technology Pty Ltd

Electrical and electronic 
equipment wholesaling

3M Australia Pty Limited Racal Health & Safety Pty Ltd Protective clothing wholesaling
Shinagawa Thermal 
Ceramics Pty Ltd

BHP Refractories Pty Ltd, 
Thermal ceramics Pty Ltd

Thermal Ceramics

Instrumentarium Corporation BOC Gases Australia's 
Ohmeda business

Medical and surgical 
equipment manufacturing

Effem Foods Pty Limited Kenman Kandy Pty Ltd Confectionery manufacturing
Imperial Tobacco Group pic Douwe Egberts Van Nelle 

(Sara Lee)
Specialised food retailing

UCB Australia Pty Ltd Orica Australia Pty Ltd Oriented polypropylene film 
manufacturing

ICI Australia Operations 
Pty Ltd/Auseon Limited

Joint venture Plastics resin
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Table 8. Some mergers not opposed by the ACCC where sustained 
independent imports have been significant, 1998-99

Acquirer Target Product

Exxon Corporation/Shell 
Additives

Joint venture Lubricant additives and fuel 
additives

Lubrizol Adibis Lubricant additives and fuel additives
Flenkel Australia Pty Ltd Maxwell Chemicals Pty Ltd Automotive adhesives
Pearson pic Viacom — educational 

publishing division
Book and other publishing

Debden Associates 
Australia Pty Ltd, AAP 
Limited

Spicers Paper Limited Paper product wholesaling

Compagnie de Saint Gobain Flexovit International NV Non-metallic mineral product 
manufacturing

The British Petroleum 
Company pic

Amoco Corporation Solar photovoltaic modules

PPG Industries Australia 
Pty Limited

Akzo Nobel Pty Ltd Metal coating and finishing

Atco Controls Pty Ltd Plessey Ducon Capacitor manufacturing
Email Limited Southcorp Limited Whitegoods manufacturing and 

distribution

Table 9. Section 87B undertakings relating to mergers and acquisitions 
accepted by the ACCC, 1997-98________________________________

Acquirer Target Date accepted

Westpac Banking Corporation Bank of Melbourne 25 July 1997
Mackay Refined Sugars 
Pty Ltd/CSR Limited

Joint venture agreement 25 July 1997

TNT Australia Port of Hastings, Victoria 26 August 1997
Austereo Pty Ltd Perth radio station 28 August 1997
Media Monitors News Research and 

Monitoring Perth Media
30 May 1998

National Foods signed an s. 87B undertaking on 24 April 1998. As the proposed merger between National 
Foods and Pauls Limited did not go ahead, the undertaking was never enforced.

Sources of referrals of mergers to the 
ACCC

Figures 6 and 7 indicate that the m ajority o f 
m ergers exam ined  by the C om m ission  have 
been  referred  to  it by outside parties, usually 
the parties them selves. S om e m atters com e 
from  a num ber o f sources which m eans the 
total o f the bars in the charts th ere fo re  exceeds 
the total num ber o f m atters exam ined.

T h e  vast m ajority o f m atters considered by the 
C om m ission  are notified  by the parties to  the 
transaction them selves o r other parties. H en ce , 
the C om m ission  has little d irect control over 
the num ber o f m atters it exam ines over  the 
course o f a year.
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Figure 4. Types of merger matters 
notified to the ACCC, 
1997-98
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Figure 6. Sources of merger matters 
referred to the ACCC, 
1997-98

Figure 5. Types of merger matters 
notified to the ACCC, 
1998-99
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Figure 7. Sources of merger matters 
referred to the ACCC, 
1998-99

Number of matters Number of matters

Table 10. Section 87B undertakings relating to mergers and acquisitions 
accepted by the ACCC, 1998-99

Acquirer Target Date accepted

Frito-Lay Australia Smith Snackfood Company 
Limited

16 August 1998

Sigma Company Limited Allied Master Chemists of 
Australia Limited

19 November 1998

Goodman Fielder Bunge 18 December 1998
Smorgon Steel Pty Limited Australian National 

Industries Limited
28 January 1999

Service Corporation 
International Australia

Cremation Holdings 
(Newcastle) Pty Ltd

5 March 1999

Metal Manufacturers Limited Pirelli Cables 26 March 1999
Waratah Towage Pty Ltd Hunter Towage Services 

Pty Ltd
2 June 1999

British American Tobacco pic Rothmans International BV 2 June 1999
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