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The three speeches below were presented at 
the Australian Law Reform Commission’s 
(ALRC) conference on Penalties: policy, 
principles & practice in government regulation 
held in June 2001. The ALRC is conducting 
a major review of the use of civil and 
administrative penalties — a review that has 
the potential to alter the legal landscape for 
federal regulatory agencies and those subject 
to federal regulation.

The conference formed part of the ALRC’s 
broad program of research and consultation 
as it prepares its report for the 
Commonwealth Attorney-General in response 
to his reference to the ALRC on civil and 
administrative penalties in federal legislation. 
The reference requires the report to be 
submitted by March 2002.

Principles of fairness and 
accountability

The following is 
an edited version 
of Commissioner 
Sitesh Bhojani’s 
presentation.

This presentation 
focuses on 
the ACCC’s 
enforcement 
activities, in 
particular its 
litigation activities, 
to provide a greater 
understanding 
of those activities

and the use of publicity about them by the 
Commission.

The Commission believes its use of publicity in 
conjunction with its enforcement activities is 
both appropriate and essential to help achieve 
the public interest objective of compliance with

Australia’s national competition and consumer 
protection law — the Trade Practices Act, and 
the State/Territory Competition Codes.

As I hope you will see, there are numerous ways 
in which principles of fairness and accountability 
prevail in the Commission’s use of publicity 
associated with its enforcement activities.

Before getting into specifics on enforcement, let 
me start by highlighting that the overall objective 
of the Commission is to gain broad compliance 

; with the Trade Practices Act and State/Territory 
; competition laws by businesses in all sectors of 

the economy covered by those laws.

As most of you would know the overall 
legislative aim of the Trade Practices Act is 
to enhance the welfare of Australians through 
the promotion of competition and fair trading 
and provision for consumer protection.

The means by which the Commission seeks 
to achieve this range from education 
(e.g. speeches, publications and publicity) 
at one end through to litigation at the other.
The Commission regards its enforcement 
function as a significant and core part of the 
overall objective. It is important to remember 
that it shares the right to take legal action under 
the Act with private parties. The Commission 
is selective in the matters that it seeks to pursue. 
For example, in the past financial year it 
received more than 20 000 non-GST inquiries 
and complaints. It pursued over 4000. In recent 
years it has been in litigation in 45-55 matters. 
So more than 99 per cent of the matters it 
pursued were resolved by means other than 
litigation.

The Commission believes that its enforcement 
matters should be selected according to 
circumstances that may render them of 
particular public interest.
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The Commission has specific priorities for 
anti-competitive conduct, consumer protection 
and small business issues.

Irrespective of the industry or market, the 
Commission is likely to be most concerned with 
the following forms of anti-competitive conduct 
proscribed by the Act or the codes:

■ anti-competitive agreements, with particular 
emphasis on price fixing and primary boycotts;

■ mergers that would, or would be likely to, 
substantially lessen competition in a substantial 
market; and

■ misuse of market power (especially conduct 
inhibiting structural reform or focusing on 
emerging markets/competition).

For the consumer protection provisions, the 
Commission selects its enforcement priorities 
by taking into account whether or not:

■ the conduct in question is multi-state, national 
or international;

■ significant consumer detriment or public safety 
issues are involved;

■ Commission involvement has the potential 
to have a worthwhile national educative or 
deterrent effect; or

■ a significant new market issue, for example 
resulting from economic, social or 
technological change, has arisen.

For small business issues the Commission’s 
enforcement priorities are focused on 
establishing relevant legal precedent and matters 
involving relationships with marked disparity 
in bargaining or market power (for example, 
including landlord and tenant or franchiser and 
franchisee relationships).

When undertaking enforcement action the 
Commission’s objectives include:

■ stopping the unlawful conduct;

■ obtaining compensation/restitution for 
the victim;

■ undoing the effects of the contravention;

■ deterring/preventing future unlawful conduct 
(either repetition or first contravention by 
another); and

■ punishing the wrongdoer.

Concerns have sometimes been raised about 
the use of publicity by the Commission about 
its enforcement and other roles. From the 
Commission’s perspective the legislative 
functions conferred by s. 28 of the Act support 
the Commission’s practice of issuing press 
releases on its enforcement activities.

Given the public interest nature of the 
Commission’s enforcement work including the 
role of the Commission in clarifying the law for 
the benefit of various business sectors and the 
community at large the Commission considers 
it important for accurate, reliable information 
to be made available to the media.

The importance of publicity and fair and 
accurate reporting of matters before the courts 
has been commented on in numerous cases.
For example, in Queen v Flexistowe Justices; 
Ex Parte Leigh, Watkins L J (with whom Russell 
and Mann JJ agreed) said:

The role of the journalist and his importance 
for the public interest in the administration of 
justice has been commented upon on many 
occasions. No one nowadays surely can doubt 
that his presence in court for the purpose of 
reporting proceedings conducted therein is 
indispensable. Without him, how is the public 
to be informed of how justice is being adminis
tered in our courts? In her work, Justice and 
Journalism, Marjorie Jones, stated, T h e  
constant presence of newspaper men in 
magistrates’ courts provided not only a record 
of the proceedings but also a means of 
communication with the public. Communi
cation is particularly important for deterrent 
sentencing, which requires that potential 
offenders shall be aware of the punishment they 
are likely to incur.’ These men regarded 
themselves as representing the absent public.

Lord Denning in The Road to Justice (1955) 
stated:

A  newspaper reporter is in every court. He sits 
through the dullest cases in the Court of Appeal 
and the most trivial cases before the magistrates. 
He says nothing but writes a lot. He notes all 
that goes on and makes a fair and accurate 
report of it. He supplies it for use either in the 
national press or in the local press according 
to the public interest commands. He is, I verily 
believe, the watchdog of justice. Every member 
of the public must be entitled to report in the 
public press all that he has seen and heard.
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In Herald & Weekly Times Ltd & others v 
Magistrates Court of Victoria & others Mandie 
J said:

There is it seems to me, a distinct and 
overlapping but wider public policy of ‘open 
justice’ which is not only concerned with the 
conduct of proceedings in open court, thereby 
keeping the judiciary under public scrutiny, but 
which is also concerned with keeping the public 
at large informed of what is occurring in the 
courts. This policy acknowledges that the public 
can only be kept so informed if the members of 
the media are able to go about their tasks 
without undue hindrance or impediment.

Since not everyone can visit, citizens in a 
democracy depend to a substantial extent upon 
accurate and published reporting of what takes 
place. Restrictions on access to the courts or 
on the dissemination of events which take 
place in court ought, it seems to be generally 
thought, only be imposed if it is necessary to 
do so for the proper administration of justice 
... In an open and truly democratic society, the 
right of various forms of the media (that is, the 
media as a means of communication o f the 
issues, parties and the hearing) to be present 
and publish is generally regarded as being in 
the public interest, so long as the reports are 
accurate and do not misrepresent, by omission 
or unbalanced selection, the evidence and its 
effect. The right to report is seen as an adjunct 
of the right to attend.

Over the years parties in several cases have 
either as a matter of fairness or in a desire to 
have the Commission held accountable for 
issuing press releases before final decisions have 
been handed down argued that the conduct of 
the Commission in issuing press releases, and 
the consequential publicity generated by such 
press releases should result in lower penalties 
for the respondents. The Federal Court has 
generally rejected such arguments unless 
respondents can demonstrate that any ‘adverse 
publicity’ was ‘something more than fair 
reporting of the commencement of a 
prosecution ... by importing some unfair or 
incorrect element into the publicity’ .

For example, in 1996 in Trade Practices 
Commission u Cue Design Pty Ltd & Ors 
O ’Loughlin J made the following comments:

The defendants complained that they have been 
adversely affected in their sales by publicity about 
this prosecution. I am prepared to accept that 
submission. They tendered a videotape of a news 
report program which I have viewed. The name 
of ‘Cue’ featured in the report briefly. The report 
was not devoted to Cue or to this prosecution; it 
dealt with the topic of two-price advertising in a 
generally derogatory manner and passing 
mention was made of the fact that Cue was 
being prosecuted for such conduct. Newspaper 
clippings were also placed before the court.
They were, in the main, small items and it could 
not be said that they unfairly represented the

defendants’ position. It would seem that they 
originated as a result of a news release that was 
issued by the Trade Practices Commission on 
18 September 1995.

Later his Honour said:

I regard the use of the word ‘adverse’ as 
meaning something more than fair reporting of 
the commencement of a prosecution. I take it to 
mean the importing of some unfair or incorrect 
element into the publicity. I would have thought 
that a moderately worded, accurate news 
release, such as that published by the 
Commission in this case, serves a very useful 
purpose. To use the words of Smithers J it 
showed ‘appropriate restraint in tone and 
content’ . Without it, the media is left to make its 
own inquiries and compile its own summaries.
In doing that there is an increased risk that, by 
accident, inaccuracies might occur and greater 
harm could be done to a defendant.

It seems to me that it would be incongruous that 
a defendant’s penalty would be reduced if the 
prosecuting authority initiates publicity through 
a moderately worded, accurate news release 
but the penalty will not be reduced if, without 
involvement by the prosecutor, the defendant is 
unfairly reported in some branch of the media.
In my opinion, the conduct of the Commission 
in publishing the news release was reasonable. 
The attendant publicity was a consequence of 
the defendants’ conduct. I do not intend to 
reduce penalties because of the consequences 
of such publicity.

In ACCC v Nissan Motor Co (Australia) Pty
Ltd & Anor Von Doussa J made the following 
comments:

The ACCC has a statutory function under s. 28 
of the Act to make available to the public 
information in relation to matters that affect 
consumers. No criticism is made by Nissan of the 
fact that the ACCC issued a media release on 28 
July 1998 concerning the hearing of the 
prosecution in the Federal Court and the pleas 
of guilty entered by Nissan. The criticism is 
directed to the content of this particular release. 
Nissan is clearly correct in its submission that the 
proceedings were still ‘pending’ before the Court 
on 28 July 1998, and that a media release 
issued whilst proceedings are pending must have 
no tendency to prejudice or embarrass those 
proceedings.
It is not suggested that the media release here 
had such a tendency, but nevertheless it is said 
that the failure to refer to matters raised in 
mitigation resulted in unfair and therefore 
adverse publicity.

Overall, I do not think the substance and effect 
of the release was unfair, or that it led to 
'adverse’ publicity. I do not propose to make any 
allowance for adverse publicity in fixing penalty.
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The issue of adverse publicity and its relevance 
to sentencing in the context of serious criminal 
offences has also very recently been a topic of 
discussion by the High Court of Australia in 
Ryan v The Queen. The appeal dealt with 
criminal law sentencing for sexual offences 
against children. The following comments in 
the judgments of Callinan J and Kirby J 
favoured the relevance of adverse publicity 
as a sentencing factor.

Callinan J said:

Of course the abuse of an office to commit a 
crime is greatly to be deplored but the crime 
of a person occupying an office of some 
prominence will often attract much greater 
vilification, adverse publicity, public humiliation, 
and personal, social and family stress than a 
crime by a person not so circumstanced.
When these consequences are attracted they 
should not be ignored by the sentencing court.

Kirby J said:

Public opprobrium: I agree with Callinan J that 
in sentencing a prisoner such as the appellant, 
account might properly be taken of the particular 
features to which such a prisoner is exposed, 
including the additional opprobrium, adverse 
publicity, public humiliation and personal, social 
and family stress which he suffered. Thus, in 
re-sentencing the present appellant, it might be 
appropriate to fix a custodial sentence proper to 
his case taking into consideration, in a general 
way, the extent to which the appellant is now 
publicly identified as a paedophile as a result of 
the criminal proceedings taken against him. 
Where this occurs, the stigma will commonly 
add a significant element of shame and isolation 
to the prisoner and the prisoner’s family. This 
may comprise a special burden that is incidental 
to the punishment imposed and connected with 
it. If properly based on evidence, it could, in a 
particular case, be just to take such 
considerations into account in fixing the judicial 
punishment required.

However McHugh J and Hayne J cast doubt 
on such a view.

McHugh J said:

It may be, as Kirby and Callinan JJ suggest ... 
that factors such as public opprobrium and a 
permanent and public stigma entitle a convicted 
person to a lesser sentence than otherwise would 
be the case. But, at the moment, I am not 
convinced that that is so.

First, it would seem to place a burden on the 
sentencing judge which would be nearly 
impossible to discharge. The opprobrium 
attaching to offences varies greatly from one 
offender and one offence to another. How a 
judge could realistically take such a matter into 
account is not easy to see. Whether or not public

opprobrium will attach to an offence and, if so, 
to what extent, will depend on the individual, 
his or her position and reputation in society, 
whether and when the offender will return to the 
community where the offence occurred and the 
nature of the publicity, if any, that the conviction 
receives. In the case of long sentences, taking 
into account the impact of public opprobrium or 
stigma would seem an impossible exercise and 
almost meaningless. In addition, taking public 
opprobrium or stigma into account would seem 
to favour the powerful and well known over 
those who were lesser known. I see no reason 
why the well known individual should get a lesser 
sentence than the person who is hardly known 
in his or her community.

Second, the worse the crime, the greater will be 
the public stigma and opprobrium. The prisoner 
who rapes a child will undoubtedly be subject 
to greater public opprobrium and stigma than 
the prisoner who rapes an adult person. But, 
without the benefit of a full argument on the 
issue, I do not see why the objectively 
appropriate sentence for raping a child should 
be reduced by reason of any public opprobrium 
or stigma that the prisoner might suffer.

Hayne J said:

I agree substantially with what McHugh J has 
said about the relevance to the sentencing 
process of the opprobrium in which an offender 
may be held. As I said at the start of these 
reasons, sentencing an offender requires 
consideration and balancing of many different 
and often conflicting matters. What the offender 
did and why, and who the offender is, will be 
central to that task. If those matters provoke 
a particular reaction towards the offender by 
society at large, or a section of it, they are 
matters which the sentencer has already 
considered. Society’s reaction to them neither 
adds to nor detracts from their significance in 
the sentencing process. If, by contrast, the 
reaction of society to the offender is not based 
in such considerations but is, for example, 
based in emotional responses to the offender 
or the offender’s actions, they are matters which 
a sentencer should not take into account in 
mitigation of sentence. There is an irreducible 
tension between the proposition that offending 
behaviour is worthy of punishment and 
condemnation according to its gravity, and 
the proposition that the offender is entitled 
to leniency on account of that condemnation.

The Commission can of course be held 
accountable for its conduct in issuing improper 
press releases. The Commission could be the 
subject of litigation under the laws of defamation 
or other relevant causes of action because of 
the content of its press releases. For example, 
in Giraffe World Australia Pty Ltd u ACCC 
Giraffe World Australia sued the Commission 
after the Commission obtained interlocutory 
injunctive orders against Giraffe World Australia.
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The commissioners also:

■ issued a media release concerning the orders 
obtained, which it posted on the Internet; and

■ informed an officer of the NSW Department 
of Fair Trading that the orders had been 
obtained. The officer then disseminated that 
information within the department by 
memorandum.

Giraffe World Australia alleged that the actions 
of the Commission led to the following causes 
of action: defamation; injurious falsehood; abuse 
of process; misleading or deceptive conduct; 
misuse of market power; abuse of statutory 
power; and intentional infliction of economic 
harm/intentional interference with contracted 
relations. The Federal Court struck out all the 
pleadings except for those relating to 
defamation.

After the Commission’s case against Giraffe 
World Australia in which the court upheld the 
Commission’s claim, the Federal Court dealt 
with Giraffe World Australia’s defamation 
case against the Commission and found the 
allegations were not made out. Giraffe World 
Australia’s application in the defamation 
proceeding was dismissed with costs.

Another way in which the Commission is 
accountable for its media releases and 
enforcement actions before the courts is 
through allegations of abuse of process by 
the Commission and the power of the courts 
to permanently stay proceedings. For example, 
after the Reid Committee parliamentary 
inquiry report in May 1997 and the Howard 
Government’s response to the report as 
embodied in its ‘New Deal: Fair Deal’ package 
in June 1998, a new section (s. 51AC) 
prohibiting unconscionable conduct was inserted 
into the Trade Practices Act and, by a notice 
in the Gazette, the Minister for Customs and 
Consumer Affairs by notice dated 25 August 
1998, issued Consumer Protection Notice No. 5 
of 1998. It directed, pursuant to s. 29(1) of the 
Act, the Commission, among other things, to:

initiate, as soon as practicable after 1 July 1998, 
legal proceedings in an action or actions based 
upon alleged contraventions of the Trade 
Practices Act 1974 for the purpose, among 
others, of establishing legal precedent under new 
section 51 AC  of the Trade Practices Act on 
matters of specific relevance to small business.

In February 1999 the Commission issued 
a media release on legal proceedings it had 
instituted against Lee Lee Pty Ltd and another 
alleging breaches of s. 51 AC of the Act.
The Commission Chairman was quoted in 
the release as saying that:

A  successful outcome in this case will show how 
the new law protects small business and that 
landlords must treat their tenants fairly.

In May 1999 the respondents applied for 
orders, amongst others, permanently staying 
the action. The court accepted that the possible 
varieties of abuse of process are not closed. 
However, in refusing to make an order 
permanently staying the proceedings 
Mansfield J made the following comments:

52. It was appropriate not to contend that the 
applicant had an improper purpose in instituting 
and maintaining the proceedings. The applicant 
is expressly empowered to institute proceedings 
under the Act: s. 80, including in appropriate 
circumstances the claim for compensation on 
behalf of the Choongs: s. 87(1B). The express 
seeking of findings under s. 83 does not indicate 
any improper purpose on its part.

The fact that the applicant regards the 
proceedings as a potential test case about the 
operation of s. 51 AC  of the Act also does not 
involve any element of improper purpose on its 
part.

63. In my judgement, the respondents’ 
concerns do not really go beyond ‘unfairness’ in 
a colloquial sense. They would not demonstrate 
that the conduct and maintenance of these 
proceedings by the applicant will give rise to 
any procedural unfairness, or in any other 
respect that the applicant is acting improperly, 
even if the complaints are made out. I do not 
consider therefore that those concerns should 
lead to the proceedings being stayed as an abuse 
of the process of the Court.

The applicant in fulfilment of its functions and 
powers has properly invoked the jurisdiction of 
Court. It is therefore entitled to the exercise of that 
jurisdiction by the Court. I do not think that the 
respondents have made out that it is so unfairly 
and unjustifiably oppressive that the proceedings 
should continue as to constitute an abuse of the 
process of the Court. I have considered the various 
matters put by the respondents individually. I have 
also taken the step of considering whether, 
collectively, they tilt the scales in the way the 
respondents contend. I do not think they have that 
effect. There are matters to go into the scales in 
favour of the maintenance of the proceedings, in 
particular the public interest in the Court resolving 
matters properly brought before it, the public 
interest in the conduct of these proceedings, and 
the fact that the respondents can be afforded 
procedural fairness in their conduct.
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It was also put, as I apprehended the argument, 
that there was an element of unfairness or 
oppression because the applicant will not 
compromise the claim except on ‘total 
capitulation’ by the respondents.

The respondents, however, are in no particularly 
disadvantaged position compared to other 
parties against whom the applicant institutes 
proceedings under the Act. Nor is it unfair or 
oppressive for the applicant to form a view as 
to its prospects of success in the proceedings, 
and to endeavour to negotiate resolution 
reflecting that view. It is commonplace in 
litigation that parties’ respective assessments of 
their prospects of success differ, so resolution 
by compromise does not occur. It is also not 
uncommon for one party to take the view that it 
wishes the Court to decide the matters in issue. 
So long as its position does not amount to an 
abuse of the process of the Court, it should be 
entitled to maintain that position and seek 
recourse to the Court to decide the matter in 
issue.

Yet another constraint on improper conduct by 
the Commission in issuing press releases while 
enforcement matters are pending before the 
court is the risk of contempt of court action 
against it.

In The State of Victoria & Anor u The 
Australian Building Construction Employees’ 
and Builders Labourers’ Federation Justice 
Brennan said:

Courts do their work in public, unless the 
circumstances are exceptional or statute 
otherwise directs, and the integrity of the curial 
process is assured to the public and to litigants 
alike in part by the scrutiny to which courts are 
subject. If the public mind is swayed to a finding 
in favour of one party, the protection which 
scrutiny would ordinarily assure to the other 
party is diminished, and a finding in his favour 
requires the more conscious employment of the 
virtue of judicial impartiality than would 
otherwise be the case. The usefulness of public 
scrutiny is impaired and confidence in the work 
of the courts is prejudiced if public prejudgment 
is invited before the court hears the evidence and 
finds the facts upon which its judgment must 
depend. And this is so whether or not it can be 
predicated of a publication that it has a tendency 
to influence the court in judgment it must make. 
Of course, judges are expected to withstand 
much greater pressures of public opinion than 
juror or witnesses, but surely Lord Morris of 
Borth-y-Gest is right when he says, Though a 
judge would hope to be resistant to any pre-trial 
soundings of the trumpet it must surely be 
contrary to public policy to allow them full blast. 
Furthermore, not only is it from the public point 
of view unseemly that in respect of a cause 
awaiting the determination of a court there 
should be public advocacy in favour of one 
particular side or some particular points of view 
but also the courts, I think, owe it to the parties 
to protect them either from the prejudices of 
prejudgment or from the necessity of having

themselves to participate in the flurries of 
pre-trial publicity.’ In this connection I agree 
with Lord Denning M.R. when he said ... , ‘We 
must not allow trial by newspaper or trial by 
television or trial by any medium other than the 
courts of law’ .

In this respect, Kirby P (as his Honour then was) 
said in John Fairfax Publications Pty Ltd u Doe:

Certainly, no order should prevent discussion 
of the allegations which are made against the 
respondent in open court and fairly and 
accurately reported. No order should enjoin 
discussion of public abuse, corruption, race 

! fixing and drug importation. All of these topics 
are legitimate concerns of the community and 
of its media, including that published by the 
appellant.

That brings us to the important issue of the 
‘public interest’ nature of the Commission’s 
enforcement activities and of litigation under 
the Act. Numerous cases have touched on 
this topic, for example, in the appeal by ICI 
Australia Operations Pty Ltd u TPC against 
the grant of injunctions in addition to the 
imposition of pecuniary penalties totalling 
$250 000 for four contraventions by ICI of the 
resale price maintenance provisions of the Act. 
Members of the Full Court of the Federal Court 
made the following comments in concluding 
that the grant of the injunction in addition to the 
penalties against ICI was entirely appropriate:

Justice Lockhart said:

Section 80 [of the TPA] is essentially a public 
interest provision. Conduct of the kind 
proscribed by both Part IV and V  may be 

! detrimental to the public interest because many 
persons can be affected and considerable loss or 
damage may be sustained by them.

and

i  Parts IV and V of the Act involve matters of 
high public policy. Parts IV and V  relate to 
practices and conduct that legislatures 
throughout the world in different forms, and 
to different degrees, have decided are contrary 
to the public interest.

!

Justice French said:

The Trade Practices Act 1974 is concerned 
primarily with the protection of the public 
interest in the prevention of anti-competitive 

S conduct in markets within Australia (Pt. IV) and 
; the fair treatment of consumers (Pt. V). Section 

80 is a widely drawn remedial provision available 
to restrain conduct which may infringe upon the 
public interest by contraventions of provisions of 
the Act in Pt. IV and Pt. V.
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The High Court of Australia has recently 
confirmed the ‘public interest’ nature of the 
consumer protection and remedies provisions 
of the Act in Truth About Motorways Pty Ltd v 
Macquarie Infrastructure Investment 
Management Limited.

Chief Justice Gleeson and Justice McHugh said:

As Bowen CJ observed in Phelps v Western 
Mining Corporation Ltd, the purpose of s. 52 
is to protect the public from being misled or 
deceived. An application for injunctive relief 
under s. 80 is, in its nature, one for the 
protection of the public interest. The same may 
be said of s. 163A. Any public protection of 
the applicant’s own business or other interests 
is incidental or collateral. What is sought to be 
established by the determination of a court is a 
violation by the respondent of a statutory norm 
of conduct, and the existence of a duty or 
liability.

In the same case Justice Kirby states of 
ss. 80 and 163A:

By contrast with other expressions in the 
Commonwealth’s statute book, it must be 
accepted that the Parliament deliberately chose 
here a wide standing provision. By inference, 
it did so, both in ss. 80 and 163A of the Act for 
the purpose of furthering the achievement of 
the public policy which the Act is designed to 
implement. It is a public policy larger than the 
protection of particular consumers. Relevantly, 
it is one aimed at promoting a culture of honesty 
in the representations made by trading 
corporations and the elimination of misleading 
and deceptive conduct from their dealings.

The most recent pronouncement confirming 
the public interest nature of Commission 
enforcement work is in the judgment of Justice 
Carr in ACCC v Goldy Motors Pty Ltd.

This case concerned representations about 
opportunity to purchase motor vehicles free 
of GST and a representation that no finance 
application would be refused. There was an 
obscure qualification in small print on prior 
approval of purchasers to whom finance would 
be granted. Goldy Motors admitted that its 
conduct breached the misleading and deceptive 
conduct provision (s. 52) of the Act and also 
contravened s. 53(e) which prohibits the making 
of a false or misleading representation with 
respect to the price of goods.

However, Goldy Motors denied having breached 
s. 53(g) which proscribes false or misleading 
representations as to the existence, exclusion 
or effect of any condition, warranty, guarantee, 
right or remedy.

I especially note the following comments 
by Carr J (at paras 30-34).

■ The [ACCC] is entitled to have the Court 
resolve the issue.

■ ... I think the [ACCC], having proved its case 
against the respondent, should be granted a 
declaration vindicating its claim.

■ I do not think that conduct which is to be 
the subject of agreed declarations and which, 
at the same time, constituted further 
contraventions of other provisions of the 
Act, needs to be dishonest or flagrant before 
a court may, in its discretion, grant further 
declarations of such further contraventions.

■ [The declarations] ... may be of some 
assistance to the [ACCC] in future in carrying 
out the duties which are conferred upon it 
by the Act.

■ There is some degree of public interest in 
the determination and declaration that the 
Respondent by its conduct has contravened 
this further provision.

■ The declarations may also, perhaps in a 
small way, assist in clarifying the law ....

The Commission’s obligations —  as part of 
the Commonwealth’s model litigant policy 
expressed as a series of general legal principles 
in Legal Services Directions issued by the 
Commonwealth Attorney-General, the Hon. 
Daryl R Williams AM QC MP, under the 
Judiciary Act 1903 —  provide yet another 
means of accountability by the Commission 
when conducting litigation. However, in this 
context confusion has arisen in some matters 
given the general nature of one of the model 
litigant principles, namely, the obligation to 
avoid litigation whenever possible.

The Attorney-General has clarified what 
he intended by this obligation in a speech 
he delivered in September 2000 to the 
Government Law Group entitled Justice 
and accountability: the establishment 
of the Administrative Review Tribunal 
and the model litigant obligation.
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The Attorney-General introduced the model 
litigant obligation aspects of his speech in the 
following terms:

An important aspect of ensuring justice and 
government accountability is the model litigant 
obligation that applies to the Commonwealth 
and its agencies when dealing with disputes and 
conducting litigation.

In the present context I would particularly draw 
attention to the following comments by the 
Attorney-General:

52. Another area where difficulties sometimes 
arise is with the obligation to avoid litigation 
wherever possible. There are some agencies 
such as regulatory agencies that need, in many 
cases, to institute litigation in order to discharge 
their statutory functions.

The prosecution of these proceedings will form a 
substantial part of the role of the agency. In 
these circumstances, the model litigant obligation 
to avoid litigation wherever possible means that 
a proper assessment must be made in each case 
of whether there are reasonable grounds for 
bringing the proceedings.

An agency will have reasonable grounds for 
pursuing litigation where the institution or 
continuation of the litigation is justified in the 
public interest, including where pursuit of the 
litigation is a legitimate means of clarifying the 
law on a particular topic.

Accountability for the Commission’s conduct in 
issuing press releases as part of its enforcement 
activities is also provided by the ability of 
parties to complain to the Commonwealth 
Ombudsman. In the current financial year 
three complaints related to the Commission’s 
enforcement work have been lodged with 
the Commonwealth Ombudsman. The 
Commonwealth Ombudsman was satisfied with 
the Commission’s explanation of its conduct in 
each of the three matters and decided that no 
further action was necessary.

Yet another means of accountability for the 
Commission is provided by the fact that it, as 
an independent statutory authority with an 
obligation to provide an annual report to the 
Commonwealth Parliament, appears before 
parliamentary committees. For example, there 
is the House of Representatives standing 
committee on Economics, Finance and Public 
Administration (which reviews the Commission’s 
annual reports); and the Australian Senate 
Economics Committee (which conducts the 
Senate Estimates hearings) as well as numerous

ad hoc committees. The Commission is often 
questioned about public comments on various 
matters including enforcement ones —  
especially given the public interest nature of 
the Commission’s enforcement activities.

It is important to remember that the 
Commission (or other regulators) do not have a 
monopoly on issuing press releases. Nor does 
the Commission control what stories are actually 
covered by the media. These comments apply 
to specific enforcement actions or the 
Commission’s enforcement or other work.

For example, when the Commission instituted 
proceedings in September 2000 against Target 
Australia Pty Ltd alleging breaches of the 
consumer protection provisions of the Act, 
Target issued its own press release criticising 
the Commission and this was picked up by 
the media.

For its work generally or the actual, potential or 
feared application of the Act to the professional 
sector —  there are also other players whom it 
could not be said are ‘media shy’ or unable to 
generate publicity.

Given the public interest nature of the 
Commission’s work, it is hardly surprising that 
the community at large and the media want to 
know about or report on the Commission’s 
enforcement activities.

As part of its overall aim of achieving 
compliance with the competition and consumer 
protection laws, the Commission is committed 
to ensuring the community is well informed 
about the application of the laws. And to 
ensuring that, as a public authority, its use 
of publicity is fair and accountable.

The Commission remains committed to assisting 
all participants in the economy covered by the 
laws to understand the rights, benefits and 
obligations —  from the application of the Act. 
The Commission also remains committed to 
taking action without fear or favour to achieve 
its enforcement objectives, whenever it considers 
there has been a breach of the law.
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Courts — their role in 
regulatory arrangements

The following is 
an edited version 
of the ACCC’s 
Queensland 
Regional Director 
Alan Ducret’s 
presentation.

In 1993 I visited 
Beijing as a 
consultant for the 
United Nations.
I met officials 
in the State 
Administration 
for Industry and 
Commerce who

were looking to modernise their legislative 
framework for inappropriate trading practices 
and advertising. Their advertising laws were 
quite strange to someone used to western 
economies and legal approaches. I recall being 
struck by article 7 of the Advertisement Law of 
the People’s Republic of China which included:

Advertisements may not contain any of the 
following circumstances: ... carrying any 
pornographic, superstitious, horrible, violent or 
ugly information.

The concept of prohibiting ugly information is 
about as foreign as concepts can get, but if you 
think about it while watching Australian 
television, it grows on you.

Slightly more relevant to today’s discussion is 
the little I learned about the Chinese legal 
system. Like the Commission, the State 
Administration for Industry and Commerce 
works in both criminal and civil jurisdictions, 
but the systems are not identical. To them, 
the civil system is the one that allows them as 
regulators to investigate breaches of the law, 
to decide whether breaches have occurred and 
to impose fines on those who have breached the 
law. Anyone fined by the State Administration 
for Industry and Commerce can appeal the 
decision to a court of law.

However, their criminal system is the one that 
requires them to prove a case before a court of 
law and for the court to hand down penalties. 
There was nothing particularly unusual about 
this approach, except that the penalties for 
breaches of the advertising laws included 
execution. Putting aside execution, which is 
unlikely to emerge as a realistic penalty, at least 
for trade practices offences in Australia in the 
immediate future, does the Chinese approach 
have any attractions for Australia? Considering 
that Australia’s judiciary appears to be far more 
independent of government than China’s, could 
regulatory bodies be given powers to penalise 
offenders without reference to a court in the 
knowledge that appeal access to an independent 
judiciary is always there as a form of protection?

Well, the fact is, this already exists. Policemen 
giving on the spot fines to motorists, and the 
use of infringement notices by some offices 
of fair trading are examples of administrative 
penalties.

I expect I have not been asked to participate on 
this panel to discuss on the spot fines, but rather 
to talk about the Commission’s experience with 
negotiated penalties in trade practices cases.
For those not familiar with the Trade Practices 
Act, the prohibitions on restrictive trade 
practices involve a civil regime for pecuniary 
penalties, rather than criminal action for fines. 
That gives scope for negotiated penalties to 
be recommended to the court.

This is a process whereby the Commission 
and respondent agree on the level of pecuniary 
penalty that ought to be imposed, and jointly 
recommend that penalty to the court in civil 
cases. The court is not obliged to accept the 
recommendation. The court is at liberty to 
question and probe the recommendation, 
and to impose whatever penalty it sees as 
appropriate. The court is not a rubber stamp 
for the negotiated penalty.

Having said that, the Full Court of the Federal 
Court made a significant comment in NW  
Frozen Foods Pty Ltd v ACCC (1997) ATPR 
41-546 at 43,580 with Burchett and Kiefel JJ 
stating:

There is an important public policy involved. 
When corporations acknowledge contraventions, 
very lengthy and complex litigation is frequently 
avoided, freeing the courts to deal with other 
matters, and investigating officers of the
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Australian Competition and Consumer 
Commission to turn to other areas of the 
economy that await their attention. At the same 
time, a negotiated resolution in the instant case 
may be expected to include measures designed 
to promote, for the future, vigorous competition 
in the particular market concerned. These 
beneficial consequences would be jeopardised 
if corporations were to conclude that proper 
settlements were clouded by unpredictable risks.

One way of reading that comment is to see it as 
a suggestion from the court that courts should 
not interfere in negotiated penalties. That is 
not how I read it. I believe it is saying that the 
process of taking negotiated penalties to a court 
places great responsibility on the regulator to 
get it right. If the regulator does get it right, 
and recommends a penalty within a range 
considered to be appropriate by the court, then 
the court ought not impose a different penalty.

Why is this so important? Let me illustrate with 
a simple example.

The Trade Practices Act prohibits price fixing 
agreements between competitors. Cartel activity 
can have devastating economic consequences 
for those who must acquire from, or sell to, 
the cartel members, and for each person in the 
economic supply chain. It is an insidious practice 
that is quite rightly seen as a core breach of the 
legislation. However, cartels are extremely 
difficult to detect and to expose. They operate in 
secret with all members committed to protecting 
the cartel from exposure and all members taking 
whatever action is needed to disguise their 
activity. Customers of cartels rarely receive any 
inkling that the market is rigged, because to 
work, all available sources of supply must be 
in on the arrangement.

How then can the Commission detect them? 
How can it gain sufficient evidence to gain 
conviction and how can it do so without using 
such enormous resources that the rest of the 
organisation grinds to a halt? A  carrot and stick 
approach is needed. An incentive is needed to 
expose the cartel. The Commission’s leniency 
policy allows people, and/or corporations, who 
come to the Commission to expose such activity 
to obtain a form of immunity, that is, that it will 
not take action. Other people may still be able 
to take action. Immunity will not be granted to 
the ringleaders in a cartel, but recommendations 
for lower penalties are available. Those who 
cooperate with the Commission should receive 
the benefit of a lower penalty. Cooperation

does not just mean pleading guilty to a charge.
It includes giving evidence against other cartel 
members, restitution, prevention of repetition, 
assisting the Commission’s investigation and 
giving a full and frank account of the cartel 
activity.

On the other hand, those who do not cooperate 
should not receive any reduction and their 
penalties will accordingly be more severe.
It must be clear to those involved in such 
activity that failure to come clean can have 
dreadful consequences. The reality is that few 
cartel participants come forward and tell the 
Commission what has been going on. It does 
happen, but it is rare. The Commission 
normally detects the existence of cartels from 
whistleblowers, customers who grow suspicious 
or from new market entrants who are greeted 
with concerted resistance.

Once the Commission investigation is underway, 
then participants must weigh the benefits of 
cooperation with the chances of concealment. 
The carrot and stick come into play. The 
Commission cannot promise those who confess 
that they will be treated leniently by the court, 
nor can it promise those who lie that the court 
will deal harshly with them. However, the 
Commission can promise to recommend such 
treatment to the court, and while the courts 
support this approach, justice and effective, 
cost efficient law enforcement is possible.

This is not a process by which the Commission 
imposes the penalty. It is sometimes painted 
as such by lawyers who have a vested interest 
in arguing that the Commission has exceeded 
its authority, or is bullying their client into facing 
justice, but it is just a simple process of bringing 
some certainty to the fate of those who must 
choose between confession and denial. 
Regardless of the parties’ agreement, if the court 
believes the negotiated penalty is inappropriate, 
then it simply will not make the order.

If respondents can negotiate with the 
Commission with a degree of certainty that 
the negotiated outcomes will be accepted by 
the court, then the efficiency of the system is 
substantially enhanced. Offenders can come 
forward knowing they will be optimising their 
otherwise bleak position. However, if the 
Commission consistently gets the penalties 
wrong and/or the court is consistently 
overturning negotiated settlements, then the
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lack of certainty militates against doing a deal 
with the Commission.

The Commission recently took to the Federal 
Court one of those rare cases in which a cartel 
member came forward to alert the Commission 
to the illegal conduct. As it was the second 
largest company in the market it was not 
offered immunity but was informed that a very 
big discount on penalty would be recommended 
if it came forward.

The Commission argued that the party who 
confessed and alerted the Commission ought 
to be treated leniently by way of an extremely 
low penalty. In this case the Commission 
recommended a penalty of only $25 000 for 
a company that turned over $1 000 000 per 
annum, had been price fixing and market 
rigging for almost three years and lied in an 
earlier investigation. This was a very big carrot. 
The judge made the order sought.

The Commission then negotiated with the 
largest company in the market and while it was 
eventually able to reach basic agreements on 
the facts, it was unable to agree on penalty.
This is not unusual. The respondent wanted to 
be treated very leniently and the Commission felt 
that was inappropriate. The Commission agreed 
that considerable leniency was warranted, but 
certainly not as much as the person who 
voluntarily confessed to the conduct without 
Commission prompting.

The Commission believes that there is a marked 
difference between revealing conduct and 
admitting it once you have been caught. They 
really are different things. The court’s decision is 
a matter for concern. The judge said:

Given that I have already dealt with five of the 
respondents, fairness dictates that a primary 
consideration in fixing penalties for the first, fifth 
and sixth respondents must be relative equality 
of treatment. It would be embarrassing in the 
administration of justice if this were not 
substantially achieved.1

The judge appears to have set penalties at levels 
at which no single party got any substantially 
greater benefit for its conduct than any other 
party, notwithstanding the significant differences 
in cooperation provided.

This clearly acts as a strong disincentive to 
be the first to cooperate with the Commission, 
and thus break up the cartel. If someone else 
is spilling the beans, this judgment suggests 
that another respondent might get a penalty 
proportional to the confessing respondent even 
though they do not confess until late in the 
investigation, and then only grudgingly. They do 
not face the risk that a competitor may expose 
them in return for little or no penalty because 
it seems they get the benefit of that low penalty 
in any case.

To make it even more difficult, the court then 
said:

The applicant considered that the degree of 
cooperation provided by the seventh respondent 
was unusually high, and there can be no doubt 
that the agreed penalty reflected this. I should add 
that it has now been disclosed that the seventh 

i respondent’s ‘cooperation’ was at least partially 
motivated by the fact that he was involved in a 
dispute with the first respondent and/or the fifth 

| and sixth respondents. 1 am not sure that I would 
| have taken quite as favourable a view of his
' ‘cooperation’ had I known that when dealing with
| him and the second respondent.2

| What has the motivation for confession got 
| to do with it? In cartel actions most people 
| confess because they want to get the economic 
! advantage of cooperation. That is hardly any 
| purer than dobbing in someone you dislike.

The leniency policy for the first to reveal the 
cartel is intentionally aimed at the self-interest 
of the confessor, balancing the public benefit 
of detecting and eradicating cartels against the 
need to have deterrent penalties for all cartel 
participants.

i The judge seems to be saying a respondent will 
I not get maximum benefits for alerting authorities 
| to the breach unless the respondents’ motives for 
| doing so comply with some unexpressed moral 

code, and in addition to that, anyone else who 
waits until a much later stage to confess will be 
treated more or less the same as the original 
confessor.

: That judgment does not provide much incentive 
to come forward and confess. Indeed, it rewards 
the respondent who provides no cooperation, 
until it is perfectly clear that the evidence 
gained from others is overwhelming and should

1 Australian Competition and Consumer Commission u Ithaca Ice Works Pty Limited [2001] FCA 497 (2 May 2001) 
unreported.

2 ibid.
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be fought no longer. The Commission must 
consider that if it offers very low penalties to 
the first to confess to provide incentive to break 
up cartels, it now runs the risk that all offenders 
will get low penalties and thus there will be no 
deterrent effect on any.

That judgment is under appeal, but it points 
towards a conclusion I believe is relevant.

If we accept that the detection of illegal 
activity and the efficient pursuit of appropriate 
outcomes and justice are important in Australia, 
then courts and enforcers need to develop 
consistent and complementary rules of 
engagement to ensure that:

■ proper incentives are given to those who 
have breached the law to confess, and to 
assist in the prosecution of other offenders;

■ those who would otherwise falsely deny 
their wrongdoing or hinder investigation 
and litigation are effectively deterred from 
doing so; and

■ the costs to society of difficult and lengthy 
investigations are reflected in the way courts 
treat those who confess and those who fight 
or sit back to await developments. It seems 
that judges are quite attuned to the savings 
made by shortened court proceedings, but
do not always recognise the benefits of shorter 
and quicker investigations.

I note that the High Court in a recent criminal 
case also acknowledged the public interest in 
encouraging offenders to come forward. Kirby J 
stated:

Clearly, it is in the public interest that the law 
should encourage offenders to acknowledge, and 
bring to official notice, offences not previously 
known to the authorities. In part, this interest 
derives from the saving of costs in the 
investigation and prosecution of criminal 
offences. In part, it is because it helps to 
improve the clear-up rate for crimes and 
vindicates the public process of punishing and 
deterring crime.3

In the same case McHugh J referred to an 
earlier NSW judgment in which it was observed 
that:

It is part of the policy of the criminal law to 
encourage a guilty person to come forward and 
disclose both the fact of an offence having been 
committed and confession of guilt of that 
offence.

The leniency that follows a confession of guilt in 
the form of a plea of guilty is a well recognised 
part of the body of principles that cover 
sentencing. Although less well recognised, 
because less frequently encountered, the disclosure of an otherwise unknown guilt of an offence merits a significant added element of leniency, the degree of which will vary according to the degree of likelihood of that guilt being discovered by the law enforcement authorities, as well as guilt being established against the person concerned, (emphasis added)4

One of my fellow speakers today, The Hon.
Mr Justice Finkelstein, has raised some very 
real concerns about the process of negotiated 
settlements three of which are paraphrased 
below.

■ If the Commission comes to court with a 
negotiated settlement, it must presumably 
feel bound to honour that agreement. If the 
court wishes to question the settlement, is 
the Commission able to assist the court, or is 
it bound to honour its negotiated agreement 
with the respondent? Can the court rely upon 
the Commission for independent assistance in 
such circumstances?

■ If the court is presented with negotiated 
penalty after negotiated penalty, can the 
court really be said to have set the benchmark 
for penalties, or is judicial consideration of 
penalties being lost.

■ Arriving at a settlement of proceedings with 
pecuniary penalties could mean that consent 
may be coerced or may be given to avoid the 
detection of other contraventions and higher 
penalties. Settlement may sometimes be at the 
expense of justice.

These concerns need to be balanced against the 
issues I raised earlier, particularly the need to 
have a carrot and stick approach that heightens 
the chances of detection. It would be pointless 
having a ‘pure’ approach to penalty setting if

3 Ryan u The Queen [2001] HCA 21 (3 May 2001), para. 92.

4 Ryan u The Queen [2001] HCA 21 (3 May 2001), para. 11. Refers to R u Ellis (1986) 6 NSWLR 603.
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that resulted in an inability to detect and prove 
the breaches. What is desperately needed, 
is a coherent, consistent and well publicised 
approach to penalties that:

■ recognises the need for a carrot and stick 
approach to encourage honesty, disgorgement 
of illicit gains and long-term compliance;

■ assists all parties to calculate appropriate 
penalties; and

■ assists offenders to understand the implications 
of decisions they must make.

I hope the ALRC can bring the various 
stakeholders together by suggesting a 
mechanism to develop such an approach.

In the USA, the United States Sentencing 
Commission is an independent agency in the 
judicial branch of Government. Its principal 
purposes are to:

■ establish sentencing policies and practices 
for the federal courts, including guidelines 
prescribing the appropriate form and 
severity of punishment for offenders 
convicted of federal offences;

■ advise and assist Congress and the executive 
branch in the development of effective and 
efficient crime policy; and

■ collect, analyse, research and distribute a 
broad array of information on federal crime 
and sentencing issues, serving as an 
information resource for Congress, the 
executive branch, the courts, criminal justice 
practitioners, the academic community, and 
the public.

I am not necessarily suggesting we create such 
an agency in Australia. However, some 
mechanism is needed to develop a rational 
and workable approach to sentencing to give 
certainty and ensure justice. While the judiciary 
quite rightly values its independence, some 
dialogue with law enforcers would be valuable.

At a personal level, I would love to sit down 
with some judges and ask what the hell they 
are doing. From some of the judgments I have 
seen recently, I suspect they would like to ask 
me exactly the same. Perhaps this conference 
will germinate some relevant ideas on how 
constructive approaches might be structured.

The import for remedies
Following is an 
edited version 
of the ALRC 
presentation 
by Debra A 
Valentine, a 
partner in the 
Washington,
D.C. office of 
the international 
law firm, 
O ’Melveny & 
Mgers. From 
1997 to 2001 
Debra served as 
General Counsel 

\ at the Federal Trade Commission (FTC)
' advising it on competition and consumer 
, protection issues. She has also been the FTC’s 
j Assistant Director for International Antitrust 

and coordinated FTC hearings on global and 
innovation-based competition as the Deputy 
Director for Policy Planning.

Introduction

My premise is that while regulating in a 
| high-tech, globalised economy is a challenge, 

legislatures can grant agencies remedial 
authority that is sufficiently broad and flexible to 
enable them to adequately halt violations, deter 
future ones and even reverse the harm caused 
by them. Indeed, when the FTC reviewed its 
internal remedial authority two years ago, staff 

j  concluded there was no immediate need to seek 
■ additional remedial powers from Congress. 

However, they did advocate new uses of existing 
powers appropriate to today’s needs. In parallel 
fashion, less focus would be placed on remedies 
that had experienced limited success and for 

: which other alternatives could provide more 
effective deterrence. The very process of 
seeking to articulate internally the principles and 
policies pursuant to which remedies would or 
should be invoked proved to be extremely useful. 
I commend the Law Reform Commission for 
undertaking a similar effort to enunciate 
principles relevant to the application of civil, 
administrative and criminal penalties.
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H allm arks and  princip les o f the 
high-tech m arketp lace

Globalised trade

Growth in cross-border trade has increased 
dramatically during the past 15 years. This is 
largely driven by improvements in technology, 
which have sharply reduced the costs of 
transportation and communication, making 
cross-border trade and investment more feasible. 
Companies are restructuring based on the 
worldwide reach of their product lines and 
many markets are increasingly global.6

What this increasingly borderless world also 
means is that harm is no longer local. 
Opportunistic predators have taken advantage 
of Internet technology to defraud consumers 
around the globe. For example, in 1997 the 
FTC received fewer than 1000 complaints about 
online fraud and deception. In 2000 there were 
more than 25 000 complaints —  more than one 
quarter of the complaints logged.6 Moreover, it 
is becoming easier for law violators to shelter 
the fruits of their violations in offshore banks 
and trusts.

Likewise, in competition enforcement, more 
and more mergers, joint ventures and potentially 
anti-competitive practices involve parties or 
assets in two or more countries. Of the mergers 
that went to full-phase investigations —  those 
presenting the most complicated competitive 
issues —  at least 50 per cent involved a foreign 
party or assets or information located abroad. 
Thus, even if the scope of authorities’ remedial 
powers is local, they must have the power and 
ability to coordinate with other enforcers around 
the globe.

Dominance of products based on ideas and 
intellectual property

Another characteristic of the high-tech, global 
economy is the extent to which products and 
businesses are based on ideas and intellectual

property. Obvious examples include software 
j companies, Internet businesses, communication 
| service providers and all the associated 

equipment that supports these industries.7 
But this idea-based economy is not limited to 
the computer and communications industries; 
it also includes pharmaceuticals, biotech, and 

I entertainment companies.8

j Unfortunately, fraud artists are often the first to 
exploit the possibilities of new ideas. In the early 
1990s the nascent telemarketing industry was 
nearly destroyed by the prevalence of deceptive 
telemarketers trying to profit from this new 

: channel for marketing and sales. The Internet 
j  is the latest magnet, with worldwide deceptive 

pyramid schemes launched virtually costlessly 
with the click of a mouse, and modem hijackings 
suddenly connecting innocent consumers, who 
had logged on locally to well-known sites, to 
pornographic websites that charge exorbitant 
international telephone rates.

For competition, the important role that 
innovation plays in the economy means that 
competition is not based solely on price, but 
on ingenuity, variety and the speed of 
development.9 Competition enforcers need 
to be sensitive to the possibility that improved 
efficiency from innovation may outweigh some 
loss in the level of competition. Competition 
law needs to protect incentives to innovate, and 
over-enforcement could well stifle beneficial 
innovation and potential competition in new 
markets. But the difficult question is how much 
protection of innovation is justified. The growing 
number and increasing scope of patents that 
patent authorities are granting may pose serious 
concerns for competition agencies. While 
patents are useful in encouraging first 
generation ideas and products, they can be used 
to hinder the development of second generation 
improvements. Competition authorities thus 
need to have access to patent and technical 

! experts to help them assess the competitive

5 Pitofsky, FTC staff report on competition policy: six months after, remarks before the ABA section of antitrust law 
meeting on ‘The changing nature of competition —  legal and policy implications,’ Nov. 7, 1996, Washington, D.C. 
(Pitofsky 3).

6 Prepared statement of the Federal Trade Commission on ‘Internet Fraud’ before the Subcommittee on Commerce, Trade 
and Consumer Protection of the House Committee on Energy and Commerce, May 23, 2001.

7 See Richard A. Posner, Antitrust in the new economy, 68 Antitrust L. J. 925 (Posner).

8 See Pitofsky 2.

9 See Susan DeSanti, Competition and efficiencies in merger analysis, remarks before the 1996 annual meeting, section 
of antitrust law, ABA, Orlando, FL, Aug. 6, 1996 (DeSanti 1).
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consequences of, and the possible need for 
remedies against, some uses of intellectual 
property.

Rapid pace of change

Enforcers also confront the difficulty that the 
increasingly rapid rate of innovation means that 
products and services appear and fade away in 
ever-shorter time frames.10 11 For competition, 
this means that the durability of market power 
may be so short that market forces will address 
it before regulators have had time to intervene. 
As the Economist observed, by the time the 
district court judge decided the Microsoft case, 
the products were obsolete. However, 
particularly with products that have network 
externalities —  that is, the more people that use 
the product, the higher its value —  once a firm 
has achieved dominance or become the standard 
in that area, it may be virtually impossible for 
rivals to displace it.

What this rapid pace of change means for 
consumer protection is that violators can 
appear and disappear with lightening speed. 
Fraud artists, hackers and identity thieves may 
employ untraceable and unidentifiable Internet 
addresses.

If enforcers are to keep their teeth in this new 
economy, they must be prepared to move as 
fast as the relevant product markets and 
technologies, and the companies that deal in 
them and at times exploit them. Some (like 
Judge Richard Posner of the Seventh Circuit 
Court of Appeals) have expressed concern 
that federal agencies lack the expertise to 
address complicated ‘new economy’ and 
technological questions and the ability to retain 
those few experts who do.11 But sufficient 
expertise is not the critical problem in my view. 
Staff quickly acquire intense training from 
exposure to multiple competition problems or 
mergers in various high-tech, communications 
and Internet industries, and to multiple frauds 
in the high-tech domain. Moreover, competitors 
and firms in related markets can provide 
enforcement agencies such as the FTC with 
the expertise needed to understand emerging

technologies and problems. Finally, government 
colleagues at the Federal Communications 
Commission (FCC), Food and Drug 
Administration (FDA), National Science 
Foundation or Environmental Protection 
Agency (EPA) can offer invaluable assistance.

What is far more troublesome is that the timing 
demanded by legal requirements of due process 
strains against the accelerated pace of change in 
technology markets or Internet fraud. So, as 
you think about remedies, you need to be aware 
that the timeliness with which they can be 
accomplished are critical to their success in 
deterring or punishing violators, or 
compensating victims.

Different economics

The underlying economics of the new economy 
are different because firms now often face heavy 
fixed research and development or construction 
costs up front and then low (or even zero) 
marginal costs to produce the final product.
An example would be a multi-billion dollar 
semiconductor fabrication plant.12 Thus, the 
traditional profile of a firm with market power 
does not apply —  that is, a firm with an 
incentive to decrease output and thereby 
increase price. Rather, because start-up costs 
are high and marginal costs low, firms may price 
aggressively at the outset to achieve a dominant 
position and attain economies of scale.13

; (Likewise, getting to market first and moving 
quickly up the experience curve allows firms to 
reduce prices early on before their rivals are well 
positioned to do so.) However, given these low 
marginal costs, if a firm achieves dominance 
or becomes the industry standard, the rewards 
from exploiting that position and raising prices 
can be huge.

Somewhat similarly in the consumer protection 
area, the low marginal costs of the new 
technology that drive low pricing also enable 
fraud to be accomplished extremely cheaply. 
When metatags can be used to draw 
unsuspecting consumers surfing the Web to 
deceptive websites offering cures for cancer or 
AIDS, the gains from fraud can be astronomical.

10 1996 FTC Report, Ch. 1.

11 Posner. (A further complication is that it is difficult to find truly neutral competent experts to advise the lawyers, judges, and 
enforcement agencies on technical questions in the new economy.)

12 See Posner; Pitofsky 1; 1996 FTC Report, Ch. 1.

13 See Pitofsky 2.
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In shaping adequate remedies, enforcers and 
legislators should be aware of the potentially 
huge sums that law violators may reap in the 
new economy.

Collaborations and strategic alliances are 
more common

Firms are increasingly finding that collaboration 
may be essential in getting new products to 
market, given the prevalence of industries with 
high fixed costs and a need for speed in getting 
to market.14 Some industries may require 
collaboration to allow products to work together 
or work at all.15 For competition there are 
potential benefits from allowing competitors 
to share risks and gains —  reduced costs of 
product development, speedier development 
of new products, better products, and enhanced 
interoperability among industry products and 
services. But enforcers likewise need to be 
sensitive to the concomitant anti-competitive 
risks that such collaboration poses —  diminished 
competition, increased prices, reduced quality, 
and reduced incentives to innovate.

For consumer protection, collaboration is 
also increasingly evident among law violators. 
Lottery schemes legal in one country are 
marketed illegally with the help of counterparts 
in other countries. Telemarketers prohibited 
from engaging in deceptive practices one day 
regroup with colleagues the next to start a 
similar business under a different name.

The obvious corollary to this increased 
collaboration, which often crosses borders, 
among legitimate rivals and law violators, 
is the need for enforcers to also cooperate.
To do so, they need authority to share 
information and to be able to gather information 
for each other’s use.

Providing for effective remedies
The FTC has resorted to resourceful uses 
of existing remedies in response to the high 
potential for harm and profit, with relatively 
minimal effort, that the new high-tech economy 
affords to law violators. Many of these should 
be informative for the ALRC as well.

Resort to court to supplement or replace 
administrative remedies

Ex parte orders and asset freezes —
Administrative processes have often not proved 
sufficiently expeditious to address the increased 
rate at which harm occurs in today’s economy. 
Accordingly, in many of its consumer protection 
cases, the FTC relies on its authority to seek 

: preliminary and permanent injunctive relief from 
: the courts to obtain prompt ex parte orders and 

effective asset freezes. When there 
is reason to believe that fraud artists will flee, 
destroy evidence or dissipate or hide assets 
that may otherwise be used to compensate 
consumers, such expeditious and admittedly 
draconian remedies are justified.

Monetary equitable remedies —
Administrative remedies also may not be 
sufficient to deter violators or compensate 

| victims in the more egregious cases. 
Administrative remedies have traditionally 
centered on cease and desist orders to stop 
unlawful conduct. They may also include 
‘fencing in’ provisions that prohibit otherwise 
lawful conduct or impose affirmative obligations 
when needed to deter future violations.
For consumer protection such provisions 

| might include requirements to disclose 
I information clarifying product attributes or 
I product claims in advertisements, or specifying 
: contract obligations or consumer rights. For 
| competition, such provisions might include 

restrictions on what information retailers can 
extract from suppliers, or the conditions under 
which a firm may discontinue providing advance 
product samples or intellectual property to 
others.16

To better compensate victims and deter 
potential law violators, the FTC has increasingly 
sought monetary equitable remedies of 

; disgorgement and restitution from district courts 
i in consumer protection cases over the past two 
j decades. It has also begun to do so in the most 
: egregious competition cases. The Supreme 

Court has long held that if an agency is 
authorised to seek injunctive relief from a court, 
such authority ordinarily entitles courts to 

i exercise their full authority to do equity and

14 1996 FTC Report, Ch. 1

15 See Pitofsky 2.

16 Toys R  U s  u F e d e r a l  T r a d e  C o m m ’n , ____ F.2d____ (741 Cir. 2000); I n  r e  I n t e l ,  FTC Order No.
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provide a complete remedy.17 Disgorgement 
of gains from illegal acts is a traditional part of 
such a complete remedy. Likewise, when the 
unlawful conduct has caused financial or 
property loss to competitors, customers or 
consumers, a traditional part of a complete 
court remedy includes restitution of the lost 
money or property to the injured persons.

A  recent example of an appropriate use of a 
disgorgement remedy was in Myian v Federal 
Trade Commission. Myian manufactures and 
sells generic drugs, including two widely- 
prescribed anti-anxiety drugs. According to 
the FTC, Myian entered into long-term exclusive 
agreements with the suppliers of the active 
pharmaceutical ingredients —  the essential 
raw materials —  for making those two drugs.
It thereby foreclosed its competitors from 
obtaining their supply of those needed 
ingredients. Having monopolised the market, 
Myian then raised prices by as much as 3200 
per cent and effectively prevented some 
consumers from continuing to use the drug.
For example, Myian raised the price of a 500 
count bottle of clorazepate tablets from 
$11.36 to $377. Given these extraordinary 
price increases, the FTC decided to seek 
disgorgement in court of the ill-gotten gains, 
or the overcharge that Myian imposed for the 
drugs. The court affirmed the agency’s authority 
to do so, and the case eventually was settled for 
$100m, close to what the FTC had sought, to 
be paid into an escrow fund for customers and 
consumers.18

Bans and bonds —  During the past decade, 
to send a stronger message that it will not 
tolerate those who flagrantly or repeatedly 
engage in deceptive practices, the FTC has 
sought, and had courts grant, the equitable 
remedies of performance bonds and 
occupational bans. A  defendant who is subject to 
a bond requirement cannot engage in a 
particular business activity, such as

telemarketing, without first posting a bond.
(The bond is typically an insurance agreement 
providing surety for financial loss.) If a defendant 
who has posted a bond violates the terms of the 
order, or engages in future unfair or deceptive 
acts or practices, the FTC can claim against 
the bond for the benefit of injured consumers. 
Court orders, in contrast to agency ones, 
provide greater incentives for complying with 
a bond requirement —  parties who violate FTC 
orders face civil penalties, whereas those who 
violate district court orders face criminal 
contempt sanctions. Moreover, if a defendant 
engages in a prohibited activity without posting 
a required bond, the FTC can bring a contempt 
action quickly and efficiently, since it only has 
to show that the defendant knew of the bond 
requirement and failed to post a bond.

Bans —  an outright prohibition on engaging in 
a specified occupation or business activity —  are 
viewed as extraordinary remedies. The FTC 
tends to seek them, and courts to grant them, 
only in a narrow subset of egregious cases in 
which a defendant’s past conduct demonstrates 
a particularly high likelihood of future violations 
absent a ban.19 While bans may sometimes be 
needed, performance bond requirements are 
often just as effective in preventing violations.
To avoid the risk and expense incurred in 
posting a bond, many defendants simply forego 
participating in the activity for which the bond 
is required. Thus, bonds can have the same 
practical deterrent effect as bans. In addition, 
since the FTC can claim against a bond when 
a party chooses to post a bond and engage 
in the covered activity, bonds ensure that 
restitution is available for consumers if a 
defendant violates an order and causes 
consumer injury.

Courts that have imposed bonds or bans 
have considered various factors such as the 
defendant’s history of violating court or agency 
orders, the egregiousness of the underlying

17 E . g . ,  P o r t e r  v W a r n e r  H o l d i n g  Co., 328 U.S. 395 (1946); M i t c h e l l  u R o b e r t  D e M a r i o  J e w e l r y ,  I n c . ,  361 U.S. 288 
(1960).

18 See Am. Compl., F T C  v M y i a n  L a b s . ,  I n c . ,  Case No. 1:98CV03114, dated Feb. 8, 1999; Dec. 21, 1998 press release, 
‘Myian, nation’s second largest generic drug maker, charged with restraint of trade, conspiracy & monopolization’ ; 
Statement of Chairman Robert Pitofsky and Commissioners Sheila F. Anthony and Mozelle W. Thompson, F T C  u M y i a n  

L a b s ,  I n c . ,  FTC File No. X990015; order & stipulated permanent inj., F T C  u M y i a n  L a b s ,  I n c . ,  Civil 1:98CV03114 
(TFH).

19 F T C  v C R A  C h a m p i o n  C r e d i t ,  I n c . ,  No. C-98-0585 (W.D. Wash.) (settlement filed May 4, 1998) (ban on future 
marketing or credit repair services); F T C  v F u t u r e N e t ,  I n c . ,  No. 98-1113 (C.D. Cal.) (settlement filed Apr. 8, 1998)
(ban on future sales of distributorships through multi-level marketing; $100 000 to $1 000 000 performance bond 
requirement for other future multi-level marketing).
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violations, the degree of scienter [knowledge 
by a defrauding party of the falsity of a 
representation], how central a role the defendant 
played in the fraudulent scheme, and whether 
the defendant has failed to cooperate with 
authorities. The ultimate question is whether the 
totality of the facts and circumstances suggest a 
likelihood of recurrent violative behaviour in the 
absence of a bond or ban requirement.

Ensuring compliance with agency notification 
and information provision requirements

In any regulated environment it is essential |
that there be a general acceptance of obligations : 
to notify agencies and to provide them with 
requested information. If not, then firms who ! 
violate the legal requirements may profit 
handsomely, while those who comply, and 
those who counsel them, find themselves 
disadvantaged and may lose their incentive 
to comply as well. Moreover, in today’s 
fast-changing and increasingly complicated 
environment, regulators need information in 
a timely fashion if they are to do their job. 
Accordingly, the FTC has signalled very clearly 
that firms will incur significant costs if enforcers 
discover any non-compliance with basic 
information-provision requirements.

Civil penalties for non-compliance with j 
pre-merger notification requirements — j
The Hart-Scott-Rodino Act requires that :
companies report mergers with a value above j 
$50m to the FTC and the Department of Justice 1 
before consummation. The companies must 
then observe a waiting period so the agencies 
can investigate. There is an $11 000 per day 
civil penalty for not complying with the 
notification requirement. Depending on how 
long the non-compliance continues, the penalty 
can become quite significant.

Because a firm’s failure to file undermines the 
very goals of the pre-merger review program 
and can result in significant unwarranted 
financial gains, it is often appropriate to seek 
the maximum penalties. For example, two 
manufacturers of automotive parts who failed 
to file any HSR notification received the 
maximum penalty ($5m) given the serious, 
knowing nature of the violation. Moreover,

once the FTC detected the filing violation it 
also required the merged firm to make 
substantial divestitures of assets to restore the
competition that had been lost due to the

20non-disclosed merger.

Penalties for failure to provide required 
documents —  Like a failure to file at all, the 
failure to provide required documents can also 
compromise the efficiency and objectives of the 
pre-merger review program. Here too, violations 
are subject to an $11 000 per day penalty.
In the Blackstone Partners case, although the 

| firm filed an HSR notification before acquiring 
: prime succession, it failed to provide a requested 
| key document that would have alerted the FTC 
j  to the merger’s serious potential competitive 

problems. The FTC again sought and obtained 
the maximum available penalty in the 
circumstances —  $2.785m —  and an official of 
the company was also ordered to pay a penalty.

Disgorgement for failures to notify or 
provide required information —  One
difficulty with per day statutory penalty 
provisions is that the benefit obtained from 
violating the law may sometimes be much higher 
than the maximum penalty permitted. Imagine 
that two firms merge to an effective monopoly, 
but fail to file the required documents that would 

j have disclosed that critical fact and instead file 
! documents that suggest a much more 
; competitive landscape. Also assume that having 
| achieved monopoly power, the firm then steeply 
1 raises prices to its customers. The FTC recently 

filed an action seeking disgorgement to undo 
the unjust enrichment that it believed had 
occurred in an analogous case. It did so because 
civil penalties were likely to be inadequate to 
deter future similar violations and because 
disgorgement could provide compensation to 
injured customers.21

In determining whether to seek equitable 
monetary remedies to supplement civil penalties 
(or supplant them when they better achieve 
intended statutory goals), an agency should 
consider factors such as:

■ whether the benefit from the violation was 
substantially greater than the maximum 
amount of penalties provided;

20 U n i t e d  S t a t e s  u M a h l e  G M B H  e t  a l . ,  1997-2 CCH Trade Cases p. 71,868 (D.D.C.) (Because the FTC must refer cases in 
which it seeks to obtain civil penalties to the Department of Justice, the case is captioned in the name of the United States.)

21 F T C  u. T h e  H e a r s t  T r u s t  e t  a l . (District Court for the District of Columbia), filed in April, 2001.
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■ whether the amount of benefit from the 
violation can be reasonably calculated;

■ whether the violation likely caused or 
facilitated harm to competition or 
consumers; and

■ whether the defendant acted knowingly, 
recklessly or in bad faith.

Increased need to reach those who facilitate 
or enable violations

Given the increasingly collaborative nature of 
many activities, both legal and illegal, it is 
important that enforcers be empowered to reach 
not only those who directly participate in unfair 
or deceptive practices or unfair competition, but 
also those who support the direct participants. 
This can be done by giving an agency statutory 
authority to pursue those who ‘aid and abet’ or 
‘assist and facilitate’ illegal conduct.
Alternatively, it may be accomplished through 
accepted judicial doctrines, such as the ‘means 
and instrumentalities’ one in the US, which 
provides that ‘ [o]ne who places in the hands of 
another a means of consummating a fraud or 
competing unfairly in violation of the Federal 
Trade Commission Act is himself guilty of a 
violation of that Act.’ Regina Corp. v FTC, 322 
F.2d 765, 768 (3rd Cir. 1963). Another long 
established doctrine is that all the participants in 
a ‘common enterprise’ share liability for the 
unlawful practices of any of the participants, 
without regard to corporate identity or affiliation. 
In determining whether ostensibly separate 
corporations in fact constitute a ‘common 
enterprise’ , courts typically consider whether the 
firms share office space, employees, and officers, 
and whether there is any commingling of 
corporate assets.22 Because this is often the case 
with fraudulent entities, a legal ability to reach 
such networks of actors can be critical.

In parallel fashion, once a court or administrative 
order is entered, it can extend to and bind 
certain parties who are not specifically named in 
the order. A  basic rule of federal procedure 
provides that:

Every order granting an injunction and every 
restraining order ... is binding only upon the 
parties to the action, their officers, agents, 
servants, employees, and attorneys, and upon 
those in active concert or participation with them 
who receive actual notice of the order by 
personal service or otherwise. Fed. R. Civ. 65(d).

As the Supreme Court has explained, this rule 
prevents defendants from ‘nullifying a decree by 
carrying out prohibited acts through aiders and 
abettors, although they were not parties to the 
original proceeding’ . Regal Knitwear Co. v 
NLRB, 342 U.S. 9, 14 (945). These general 
principles supporting rule 65 and court orders 
are equally applicable to agency orders, since 
third party liability concepts arose at common 
law, and agencies often incorporate such 
concepts in their internal rules and procedures.

Thus, corporate officers and executives and 
‘successors and assigns’ are third parties who 
are potentially liable for violations of agency or 
court orders issued against their employers or 
predecessors. Court and agency orders can also 
create potential liability for an even broader 
group of third parties — persons with notice 
of the order who are ‘in active concert or 
participation’ with named parties. Here, effective 
enforcement depends on the language of the 
order itself requiring widespread dissemination 
of the order to relevant individuals, so that a 
credible case of actual or constructive notice can 
be made in subsequent contempt or civil penalty 
proceedings for violation of the order. But in this 
increasingly networked world, it is important for 
enforcers to be able to spread a correspondingly 
wide net to reach the various parties engaged in 
illegal conduct.

Courts, civil and criminal enforcers, 
private attorneys and victims must 
coordinate

There is one caution that needs to be observed 
as administrative agencies seek to increase their 
ability to deter violators and to compensate 
victims in this high-tech world where widespread 
harm can occur quickly and often relatively 
inexpensively. In the United States at least, 
there appears to be a growing overlap in the 
functions and goals of criminal, administrative 
and private civil law. Traditionally, the goal of 
criminal law was to protect the state and the 
public, rather than compensate victims. 
Administrative law was broadly designed to 
prevent future harms to the general population 
by regulation. In contrast, civil law was designed 
to enable private individuals (and increasingly in 
this century, classes of individuals) to obtain 
redress for their injuries. However, the 
expansion of criminal and administrative 
remedies to include restitution for victims has 
led to a convergence in the three systems’ 
interests in compensating victims and deterring

22 See, e.g., FTC v W o l f ,  1997-1 CCH Trade Cas. P 71713 (S.D. Fla. Jan. 30, 1996).
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violators. It will become increasingly necessary 
that all actors in the relevant systems coordinate 
to ensure fair compensation to victims and 
prevent over-deterrence.

An interesting example of successful 
coordination among government enforcers, 
private attorneys, injured parties and the 
presiding judge occurred in FTC u Mylan.
The FTC worked with some state attorneys- 
general in the investigation and 33 states filed 
complaints separate from, but concurrent with, 
the FTC ’s complaint. It sought disgorgement, 
restitution, and other appropriate equitable 
remedies under the FTC Act; the states sought 
disgorgement, restitution and/or damages under 
the federal Clayton Act and state antitrust laws. 
The court consolidated these cases as well as 
similar private actions for purposes of discovery 
and, had the case not been settled, likely would 
have consolidated them for trial as well. The 
public attorneys and private lawyers coordinated 
their discovery to minimise duplication. While 
Mylan negotiated separate settlement 
agreements with the private plaintiffs’ attorneys, 
as well as the FTC and the states, the court took 
care to ensure that the $100m paid to an 
escrow fund for state hospitals/purchasers and 
consumers nationwide (plus up to $8m to the 
states for attorneys’ fees) and the $35m paid to 
plaintiffs (plus up to $4m for their attorneys’ 
fees) were equitably allocated and not unduly 
punitive to defendants. It clearly helped 
immensely that all matters were consolidated 
before one judge. In the future, and particularly 
if different cases are proceeding in different 
forums, public and private attorneys will need 
to consider various procedures for cooperation 
and coordination to achieve fair outcomes.

For further discussion of the high-tech marketplace, see 
Robert Pitofsky, A n t i t r u s t  a n d  i n t e l l e c t u a l  p r o p e r t y :  
u n r e s o l v e d  i s s u e s  a t  t h e  h e a r t  o f  t h e  n e w  e c o n o m y ,  
Prepared remarks for the Antitrust, Technology and 
Intellectual Property Conference, Mar. 2, 2001, Berkeley 
Center for Law & Technology (Pitofsky 1); Pitofsky, 
A n t i t r u s t  a n a ly s i s  in  h i g h - t e c h  i n d u s t r i e s :  a 1 9 t h  c e n t u r y  
d i s c i p l i n e  a d d r e s s e s  2 1 s t  c e n t u r y  p r o b l e m s ,  Prepared 
remarks for the ABA Section of Antitrust Law, Antitrust 
Issues in High-tech Industries Workshop, Feb. 25-26, 1999, 
Scottsdale, AZ (Pitofsky 2); Lawrence Summers, Remarks at 
March 29, 2001 Chair’s Showcase Program at the 49th 
Annual Spring Meeting of the ABA Section of Antitrust Law 
in Washington, D.C. (summarised in Antitrust & Trade 
Regulation Daily, April 9, 2001) (Summers).

Penalties: policy, principles 
and practice in government 
regulation (or regulating in 
a high-tech marketplace)

The following is 
a summary of 
ACCC Chairman 
Professor 
Allan Fels’ 
presentation.

Since 1992 the 
prescribed 
pecuniary 
penalties for a 
contravention of 
Part IV of the 
Trade Practices 
Act have been 
among the highest 

in Australian law, and courts have been willing 
to impose increasingly severe penalties for 
the most serious acts of collusion and anti- 

1 competitive conduct. Yet we must ask ourselves 
whether these penalties will continue to 
effectively deter such behaviour.

| Australia’s civil penalty regime is beginning 
to look a little weak in comparison with other 

! countries. Several of our major trading partners, 
including Japan, the US, South Korea and 
Canada, impose criminal sanctions, including 
imprisonment, as a penalty for hard-core cases 
of collusion. Other jurisdictions, including New 
Zealand and the European Union (EU), provide 
for much higher financial penalties that are 
linked to the unlawful gain or turnover of the 
offender.

The relative leniency of Australia’s penalty 
regime leaves us exposed to enormous risks in 
the global economy. Globalisation, technological 
innovation, deregulation and lower barriers to 

: trade and investment have opened our markets 
; to increased competition from multinational 
J firms. While the entry of such firms into 

Australian markets can promote the benefits 
of increased competition, their entry can be 
equally damaging if it involves cartel activity, 
either on a global scale or targeted at Australian 
markets. Because Australian markets are small 
by international standards and tend to be
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characterised by high levels of concentration, 
they are particularly vulnerable to the 
detrimental effects of hard-core cartels.
It is vital to the future integrity of Australian 
markets that these multinational firms, which 
operate in major foreign markets with much 
tougher penalties, do not come to see Australia 
as being soft on serious hard-core collusion and 
anti-competitive conduct.

Also, many Australian firms are increasingly 
competing in overseas markets where they face 
much tougher penalties for cartel behaviour. 
Why should similar sanctions not apply to 
the conduct of Australian firms operating in 
Australian markets for the ultimate benefit of 
Australian consumers and small business?

Australia is more exposed than ever before 
to the damage that cartels inevitably cause.
And globalisation has raised the stakes for 
cartels by escalating the potential gains from 
collusion, while technological innovation will 
make it easier for cartels to operate and harder 
for antitrust authorities to detect them.

The Commission believes there are troubling 
signs of an increase in hard-core collusive 
activity internationally (and locally) which will 
not be deterred by anything other than true 
criminal sanctions, including imprisonment.

We must respond to this challenge at two levels. 
First, we must continue to review and revise 
our civil penalty regime to ensure it remains 
a relevant and effective deterrent. In most cases 
under Part IV, civil penalties, which I will 
mention shortly, will remain the most 
appropriate deterrent.

In fact, for the most part, the Trade Practices 
Act works well and it is not suggested that the 
present system be radically altered. It is just that 
it has a weakness for extreme collusive 
behaviour and the possibility of imprisonment 
would be a more powerful deterrent than fines, 
as other countries have found.

At the second level, the most serious, flagrant 
and profitable acts of collusion such as price 
fixing, market sharing and bid rigging are in 
a class of their own. In the worst cases they 
are deliberate and secret acts of dishonesty 
that directly impact on prices and seriously 
impair the operation of free markets. If we are 
to effectively deter and properly punish this sort

of behaviour, we must follow the lead of several 
of our major trading partners and consider 
imprisonment as an additional sanction for 
executives who engage in these highly 
profitable, hard-core breaches of Part IV, 
specifically, conduct that is caught by ss. 45A 
and 4D.

Simply increasing our pecuniary penalties 
will not be enough to ensure they remain an 
effective deterrent. In the high-tech, global 
economy, the potential gains from hard-core 
collusion are so great, and the chances of being 
caught seen as so remote, that the optimal fine 
needed to deter is almost infinite.

It is time to ask whether we should look at 
imposing penalties for the express purpose of 
punishing hard-core collusion. While the Federal 
Court has held that penalties are imposed solely 
to deter, some judges have questioned whether 
elements of punishment and retribution should 
have a role in penalising serious contraventions 
of Part IV.

Looking at deterrence, nothing will focus 
the mind of an executive like the threat of 
imprisonment. It is not comparable to a 
fine or a pecuniary penalty. Do we seriously 
believe that given a choice between paying 
a civil penalty and serving a jail term, the 
majority of Australian executives would prefer 
to do the time? The deterrent effect of a 
financial penalty cannot be equated to the 
stigma, humiliation or disruption of imprison
ment. The conventional risk-reward analysis 
breaks down when the risk is jail.

j

; With an eye to punishment, a case can also be 
made for imprisoning serious offenders. Price 
fixing, market sharing and bid rigging are not 
‘victimless crimes’ . They are comparable to white 
collar offences such as insider trading or fraud. 
There is no question that the punishment must 
fit the crime, but in the worst cases of collusion, 
imprisonment does precisely this. We do not, 
and should not, seek to ‘tax’ hard-core collusion. 
It is a harmful, malevolent act. Society no longer 
treats white collar crime as a lesser evil. People 
are more inclined today to ask why white collar 
offenders are not pursued and punished as

' vigorously as less sophisticated criminals?

It must be emphasised that this proposal is 
aimed only at the larger end of the economy 
where there is scope for highly profitable
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collusion on a massive scale. Small business, 
the rural sector and the professions have 
nothing to fear from this proposal and much 
to gain, since they too are potential victims 
of global cartels. Similarly, this proposal is not 
about targeting unions. The continuing dialogue 
on civil remedies will be of the utmost relevance 
to these sectors of the economy, but the debate 
on the need for imprisonment should not be 
side-tracked by baseless fears of heavy-handed 
intervention in these areas.

Most Australian business people have nothing 
to fear from a stronger law, as most are not 
engaged in anti-competitive behaviour.
Moreover, it is not proposed that the criminal 
sanctions would apply across the board to all 
breaches of the Trade Practices Act, but just 
to defined acts of collusion.

In our efforts to deter all forms of 
anti-competitive conduct, civil penalties will 
remain the central component of the penalty 
regime under the Act. Most contraventions of 
Part IV, while serious, do not rise to the level 
of criminal behaviour. Civil penalties enable the 
Commission to achieve compliance with the 
Act, while ensuring victims are compensated 
and justice is done promptly and effectively. 
Administrative resolution allows the Commission 
to resolve cases without recourse to the courts, 
thus saving time and reducing the burden on 
taxpayers.

That said., we must continue to review and 
revise our civil penalties to ensure they remain 
a relevant and effective deterrent in the global 
economy. A  maximum pecuniary penalty of 
$10m per contravention is no longer a heavy 
penalty by international standards. New Zealand, 
Japan, the US and the EU all provide for levels 
of fines or pecuniary penalties that are tied to 
unlawful gains, the volume of affected commerce 
or the offender’s turnover. Australia too must 
consider the introduction of additional pecuniary 
penalties that are linked to the ever-increasing 
gains from collusive activity and the damage it 
causes.

It is not enough that civil remedies under the 
Act are severe. If they are to be effective they 
must also be flexible. The Commission believes 
there is a pressing need to implement a more 
sophisticated range of non-pecuniary remedies 
as recommended by the ALRC in 1994, 
including community service orders, corporate

probation, cease and desist orders and orders 
to enforce internal discipline in companies that 
breach the Act.

We must look again at the application of civil 
penalties to the consumer protection provisions 
in Part V. The consumer protection part of the 
Act has, curiously, almost the reverse position 
and problems of the competition part of the Act. 
Breaches of consumer protection provisions do 
not attract the kinds of civil penalties that 
currently apply in the restrictive trade practices 
part. It is possible to get criminal penalties in 
the form of fines (but not jail sentences) for 
Part V offences. However, the arguments that 
justified the application of civil penalties to the 
restrictive trade practices provisions in Part IV 
are equally compelling in relation to Part V.
The Commission sees case after case where 
companies have breached Part V through a 
failure of compliance that is so serious and 
widespread that it cries out for a pecuniary 
penalty, but still does not amount to the type 
of conduct that would justify criminal action.
As with Part IV, civil penalties for 
contraventions of Part V will ensure that 
would-be offenders are deterred, victims are 
compensated and justice is done promptly, 
effectively and at the lowest possible cost to 
the taxpayer.

Earlier this week I also called for the 
introduction of pecuniary penalties for 
unconscionable conduct under Part IVA.
The prohibition on unconscionable conduct 
is no longer a novel concept in Australian law. 
Contraventions of Part IVA do not happen by 
accident. They arise when corporations in a 
powerful position take advantage of a consumer 
or a small business in circumstances where they 
know, or should know, better. The resulting 
outcome is clearly unjust for the weaker party.
In the most severe cases, or when corporations 
repeatedly offend, civil pecuniary penalties 
are an appropriate and necessary sanction to 
enforce compliance and, above all, provide a 
clear and visible deterrent. Behavioural change 
may not be achieved across the board without 
such sanctions.

With international cartels becoming more 
complex and difficult to detect, the six-year 
limitation period on actions under Part IV is 
looming as a potential barrier to the proper and 
effective enforcement of our competition laws.
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In New Zealand, which has only a three-year 
limitation period, no action at all could be taken 
against the international vitamin cartel despite 
the damage it did in that country. In Australia 
we have the benefit of a six-year limitation 
period which allowed the Commission to pursue 
this cartel. However, there were still significant 
periods in the life of the vitamin cartel for which 
the Commission could not take action, and this 
is an issue that may well be arising in other 
investigations. Looking forward, it is not too 
hard to imagine a situation where unlawful 
conduct could go unpunished altogether, or 
victims are denied compensation, because of 
the current limitation period.

The Commission also believes that its existing 
investigation powers will not be sufficient to 
successfully detect and prosecute modern, 
international cartels. There is a need to expand 
these powers to include the investigation tools 
usually available in criminal matters, such as 
the ability to seize records and the power to j 
intercept electronic communications. j

Finally, the Commission expects to make more i 
innovative use of existing strategies, such as j 
increasingly sophisticated leniency policies and I 
further cooperation with other antitrust and law ; 
enforcement agencies, both here and abroad.

The measures I have outlined today, in particular 
the call for imprisonment, are significant and 
substantial reforms. However, the Commission 
is calling for such severe measures because it 
believes it is dealing with serious offenders, 
who are prepared to inflict massive damage 
on consumers and markets for their own gain.
The future integrity of Australian markets in j 
the global economy depends on Australia’s 
competition laws keeping pace with those of our 
major trading partners. We simply cannot afford 
to be left behind. The stakes are too great.
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