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In this important report, published by the ACCC, 
Karen Yeung of Oxford University has evaluated 
ACCC competition law enforcement from a legal 
perspective. Part of the contribution of the study is 
an update of Maureen Brunt's compilation of trade 
practices litigation for the first 15 years of the Trade 
Practices Act. Yeung finds some important changes. 
Following the large increase in the penalties available 
under the Act in 1993, not only did average 
penalties increase substantially, but the use of 
negotiated settlements also increased. Perhaps this 
was partly because of the new leverage the 
Commission received from the enhanced penalties, 
but there was also a change in the Commission's 
philosophy from the late 1980s to take negotiated 
settlements more seriously and to approach them 
more rigorously than it had done until that time.

What is rather consistent between the first 15 years 
of the act and the period 1988-98 studied by Yeung 
is that horizontal price fixing and resale price 
maintenance dominate Commission enforcement in 
the courts. Section 45A (horizontal price fixing) 
accounts for the highest number of penalty awards, 
followed by s. 48 (resale price maintenance). 
Between them, these account for more than 
80 per cent of enforcement activity under Part IV 
But it is important to note that the highest corporate

penalties during this period resulted from negotiated 
settlements while the lowest corporate and individual 
penalties were imposed by the Federal Court in 
contested proceedings.

There are different ways of calculating the 
proportion of cases the ACCC 'wins'. What is clear is 
that these days it is rare for the Commission to lose, 
a situation that did not prevail during the first 
decade of the Commission's existence. Private 
actions under Part IV in contrast, are almost always 
lost. A remarkable statistic from the Yeung study is 
that between 1988 and 1998 the Commission, in 
public actions, was more than 10 times as likely to 
win as litigants who launched private actions.

The number of competition cases launched by the 
Commission per year, notwithstanding the major 
takeoff in negotiated settlements, doubled in the 
period studied by Yeung compared with the first 
15 years of the Act.

The other development in this period is the 
introduction of s. 87B undertakings. Yeung finds 
these often tend to be used non-punitively as a form 
of what some of us would call restorative justice — 
that is, securing undertakings to undo the effects of 
the contravention and prevent further harm. Yeung 
advocates this kind of usage of s. 87B and 
advocates caution against using it in a way that 
breaches proper proportionality contraints on 
punishment. Nevertheless, s. 87B is often used as an 
alternative to litigation and seems to have been a 
useful legal innovation.

Adding these developments together, what we have 
seen over the past decade is a substantial increase in 
the ACCC's enforcement activism, success and clout.

Yeung describes Part IV enforcement as a contest 
between a deterrence and a just-deserts philosophy. 
But a lot more is going on than this. I would have 
thought the dominant orientation of the 
Commission, as opposed to the courts, has been a 
problem-solving orientation that does not 
particularly privilege either just deserts or deterrence.
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Economic efficiency, conceived rather more broadly 
than Yeung conceives it, is the light on the hill, 
perhaps more than maximum competition at any 
cost, in this problem solving. But the Commission 
has also been open to plural conceptions of public 
benefit that go beyond economic efficiency in much 
of its decision-making. Admittedly, a lot of this is 
below the surface and difficult to tap in a study such 
as Yeung's. Finally, I suspect the ACCC has a rather 
more dynamic (responsive) regulatory strategy than 
the sometimes static description in Yeung's text. But 
again, a lot of this is tacit and requires a method 
involving deeper delving into the nuances of specific 
case histories, which often unfold over many years.

Yeung rightly observes that it is in the courts that 
just-deserts considerations are asserted from time to 
time, though this is hardly the dominant philosophy 
of the Australian courts in competition enforcement. 
Yeung's discussion of the leading cases is succinct 
and revealing. I found it worthwhile reading the 
document for this alone. While there are policy 
suggestions in the report that all readers will at times 
have their reasons for disputing, all will find both the 
information and the contest of ideas in the report of 
great value.

Scamwatch
A new website < http ://www. scamwatch. gov. au >, 
aims to help consumers avoid scams. It covers pyramid 
schemes, amazing offers, investment, door-to-door, 
medical, and self-employment scams. The site also 
looks at modem-jacking, that is, scammers taking 
over a consumer's modem for their own purposes.

The site is a project of the Ministerial Council of 
Consumer Affairs (MCCA). The Commission is rep
resented at MCCA, and at the committee of senior 
officials that advises MCCA. The site, and the electronic 
version of the updated Little Black Book of Scams, 
were launched for National Consumers Day, 25 
October 2001. They form part of MCCA's (and the 
Ccmmission's) ongoing commitment to thwart scam 
operators by arming the public with information.

The Commission helped prepare and produce the 
scamwatch site. It provided information, for 
example that on modem-jacking, to the content, 
and contributed case studies and examples. The site 
is hosted and maintained by the Treasury, but 
Ccmmission officers are free to submit comments 
on. such matters as content and links through the 
Ccmmission's e-commerce issues unit.

Post-tax revenue model for 
utility industries
On 25 October 2001 the Commission issued its 
post-tax revenue model for utility industries.

The model has been designed to show how post-tax 
revenue modelling is used by the Commission when 
regulating a range of Australian utilities. It illustrates 
the process that the Commission uses when 
determining revenue requirements as part of its 
regulatory decisions. Service providers and other 
interested parties can examine and manipulate the 
model to get a clear understanding of the 
Commission's approach.

The post-tax revenue model can be found on the 
Commission's website at < http://www.accc.gov.au> 
in the gas section under broader regulatory issues.
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