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Commercial
unconscionability and the 
Trade Practices Act

F o llow in g  is a sum m ary o f  

a presentation by 
C om m iss ion er Joh n  

M a rtin  to  the Leas ing  

Technica l C o n fe ren ce  o f  

the Australian E q u ip m e n t 

Lessors A ssocia tion  on  

15 N o v e m b e r2001.

Business transactions have 
traditionally been subject 
to the common law and 
the Trade Practices Act 

but they were of limited relevance to the lease 
finance industry. Over recent years, however, laws 
that once only operated in protection of household 
consumers have been extended to cover business 
transactions.

These new laws apply to such aspects of the 
industry as disclosure, dispute resolution and 
remedies. A key aspect is the unconscionable 
conduct provisions of the Trade Practices Act.

Section 51AA was introduced to prevent large 
companies taking unfair advantage of smaller 
businesses when the smaller business is especially 
disadvantaged because of, for example, illiteracy or 
a serious cognitive disability. The introduction of 
s. 51AC in 1998 offers broader protection to small 
businesses in commercial transactions.

I note the expression of concern by the Australian 
Equipment Lessors Association (AELA) in its 
1999-2000 review about prescriptive ‘business 
protection measures and scepticism that ‘this type 
of legislation will achieve desired policy outcomes 
without unintended consequences’. An alternative 
take is that rather than being a negative for your 
industry, the new s. 51 AC provision has synergy with 
one of AELA’s key objectives; the promotion of 
ethical standards in dealings between association 
members and the general community. I would be

interested to hear participants’ latest views after an 
extended exposure to the provisions.

In discussing the relevance of the unconscionable 
conduct provisions, particularly s. 51 AC, to the 
equipment leasing and finance industry, I will:

■ address the new developments in this area of 
law and the issues they have been generating;

■ describe the approach taken by the Commission 
in promoting compliance with the Trade 
Practices Act, in both enforcement actions and 
education; and

■ touch on continued law reform initiatives in this 
area.

Trends in small business complaints
Complaints and inquiries received by the 
Commission continue to increase. Each quarter the 
Commission now receives more than 2000 
substantive complaints and inquiries from small 
business.

The number of complaints about unconscionable 
conduct in business transactions (s. 51 AC) tended to 
plateau, with about 150 per quarter. The 
Commission is actively pursuing litigation in 10 
matters broadly related to unconscionable conduct.

Complaints, investigation and enforcement actions 
by the Commission under s. 51 AC have primarily 
been in the areas of:

H franchising;

■ retail tenancy;

■ primary producers in their dealings with 
businesses further down the supply chain; and

■ mortgage contracts and guarantees.

The unconscionable conduct provisions have 
implications for all commercial relationships, 
including those between an equipment lessor and 
financier, as well as the lessee and lessor.
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Unconscionable conduct
W hat it means

Unconscionable conduct generally refers to one 
party to a transaction having a special 
disadvantage, and the other party being likely to 
know of this disadvantage. If the stronger party 
takes unfair advantage of this inequality they have 
engaged in unconscionable conduct. This 
traditional, equitable doctrine of unconscionable 
conduct is difficult to establish, because of the need 
to prove a ‘special disability’. The Trade Practices 
Act prohibits unconscionable conduct in both 
commercial dealings and consumer transactions. 
Although the Act gives no specific definition of 
unconscionability, it makes reference to the common 
law meaning of the term as it has evolved through 
court decisions.

Factors recognised as tending to result in a special 
disability include ignorance of important facts known 
to the other party, illiteracy or lack of education, 
poverty, infirmity, drunkenness, or lack of assistance 
or explanation when these are necessary. In addition 
to the relative bargaining strengths of the parties, 
factors that may now be taken into account are:

■ any unreasonable condition or pressure exerted 
by the stronger party not necessary for protecting 
their legitimate business; and

■ any applicable industry code.

The first, s. 51AA, is a broad prohibition. To prove 
unconscionability the weaker party in a transaction 
must establish that it was in a position of special 
disadvantage that the stronger party knew about (or 
should have known about) and that the stronger 
party took unfair advantage of the position.

The second, s. 51AB, introduces a general duty to 
trade fairly with consumers by prohibiting conduct 
that is unconscionable.

The third, s. 51 AC, is more precise. It specifically 
prohibits one business dealing unconscionably with 
another. It sets out specific factors the courts may 
consider. These relate to both bargaining strength 
and a sample list of circumstances under which the 
smaller party was required to submit to 
unreasonable conditions.

It should be noted that while parliament transferred 
responsibility for consumer protection in relation to 
financial services to ASIC, the Commission retains 
the role of preventing unconscionable conduct in 
relation to financial services, including equipment 
leasing and finance.

Sections 51AA and 51 AC cases
Given the extent to which the AELA role and 
membership is connected with the financial sector it 
may be of interest to mention a s. 51AA case 
against National Australia Bank and a s. 51AB case 
against Esanda. The NAB matter involved a 
company whose director was incapacitated by illness. 
The NAB sought and executed a guarantee against 
the director’s wife, who had power of attorney over 
his affairs. The court declared this conduct to be 
unconscionable within the meaning of s. 51AA.

The Commission alleged NAB sought and enforced 
a personal guarantee for $200 000 to cover loans to 
the husband’s business, using the couple’s home as 
security, and then withheld $7760 over and above 
the home mortgage amount, realised after the home 
was sold. The Commission alleged that when NAB 
sought Mrs Ashton’s guarantee, it did not explain 
the nature or effect of the guarantee, or advise her 
that she should obtain independent legal advice.
The Commission also alleged that NAB knew the 
company was in serious financial difficulty but did 
not inform Mrs Ashton.

A year later, NAB demanded payment of the 
company’s debts to the bank secured by the 
guarantee. The Commission alleged that 
enforcement of the guarantee resulted in the sale of 
the Ashton’s family home and NAB required the 
entire sale proceeds to be paid to the bank. [On 
5 June 2001 the Federal Court, Hobart, made 
orders of consent one of which declared that NAB 
had acted unconscionably. As part of the orders the 
bank also annulled the guarantee, paid $28 000 to 
the Ashtons and repaid monies recovered in excess 
of amounts owing on the mortgage.]

In May this year the Commission instituted Federal 
Court proceedings against Esanda Finance 
Corporation Ltd, Capalaba Pty Ltd trading as 
Nationwide Mercantile Services, and some 
individuals.

The allegations involved a consumer who obtained a 
personal loan for a motor vehicle from Esanda. It is 
alleged the consumer was subjected to physical 
force, undue harassment and coercion in breach of 
s. 60 of the Trade Practices Act, and 
unconscionable conduct in the supply of goods to a 
consumer, in breach of s. 51AB. The Commission 
alleged Esanda and/or its agents:

■ used physical force to gain entry to the
consumer’s residence and repossess the motor 
vehicle;
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■ engaged in aggressive and excessive behaviour 
towards the consumer;

■ failed to specify the amount of arrears or 
method of calculation;

■ repeatedly observed the consumer or third party 
in or around their home;

■ visited the spouse of the consumer at her place 
of employment;

■ restricted access from the consumer’s residence;

■ charged the consumer unreasonable amounts by 
way of collection fees;

■ made excessive contact with the consumer; and

■ acted contrary to a notice of demand given to 
the consumer.

The Commission is seeking declarations that 
Esanda, Capalaba and the individuals breached 
ss. 51AB and 60, as well as injunctions restraining 
them from engaging in similar conduct in the future.

Im p lica tion s  o f  s. 5 1 A C

Section 51 AC has a much broader application 
against unconscionable conduct than the earlier 
provisions. It applies when the transaction price does 
not exceed $3 million, and the party seeking a 
remedy is not publicly listed. In essence, s. 51AC 
provides that businesses shall not, when selling or 
purchasing goods or services, engage in 
unconscionable conduct. Some factors that the 
court may consider include (but are not limited to):

■ the bargaining strength of each party;

■ applying conditions that were not reasonable nor 
necessary to protect the legitimate interests of 
the larger party including:

■ denial of legal rights or remedies;

■ attempting to enforce any conditions 
irrelevant to the agreement;

■ unfair pressure tactics;

■ failure to disclose relevant information;

■ various forms of misrepresentation relating to 
the weaker party’s knowledge or understanding, 
the state of the goods or services involved 
and the actual level of any liability;

■ misuse of technical breaches of contract in 
an oppressive way; and

■ attempting to contract out of the central 
purpose of an agreement.

S e c tio n  5 1 A C  cases

The new unconscionable conduct provisions of the 
Trade Practices Act have been tested in three court 
cases brought by the Commission, alleging 
unconscionable conduct under s. 51AC. Broadly 
speaking, the court outcomes have clarified the 
meaning of unconscionable conduct under the Act. 
In addition there are two other tenancy matters now 
before the courts in Adelaide and Brisbane.

The first case decided under s. 51 AC dealt with a 
retail landlord, Leelee, the operator of a food court. 
In dealings with one of their tenants, the landlord 

I withheld crucial information about changes to the 
lease agreement. The landlord also failed to honour 
existing terms of the contract, and would not allow 
them to transfer the lease. The court declared that 
the landlord had acted unconscionably, and granted 
injunctions preventing any similar behaviour in the 
future.

In reaching a decision on whether a party has acted 
unconscionably in breach of s. 51AC, the court 
considered:

■ the parties’ relative commercial strengths;

■ whether undue influence was exerted;

■ whether the contract exceeded what was 
reasonably necessary for the legitimate interest 
of the supplier;

■ the requirements of any applicable industry 
code; and

■ whether there was evidence of disclosure, good 
faith and willingness to negotiate.

j  The Leelee decision provides a concrete example of 
! conduct that will be regarded as more than just 
| tough commercial behaviour.

The second case, Simply No Knead, dealt with 
disputes between a franchisor and some of the small 
business franchisees. The franchisor refused to 
consider complaints unless by mail, and would not 
agree to joint meetings with the franchisees. The 
franchisor also applied other conditions on the 
meetings that were found to be unreasonable, and 
threatened to withhold necessary business supplies 
unless certain conditions were complied with. Simply 
No Knead withheld disclosure documents unless 
each franchisee gave written consent to renew the 
agreement, and also competed directly with the 
franchisees in a way that was calculated to harm 
their businesses.
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The court found this conduct to be ‘unreasonable, 
unfair, harsh, oppressive and wanting in good faith’ 
and indicated that the types of conduct that will be 
taken into account under s. 51 AC were:

■ the imposition of undue pressure and unfair 
tactics;

■ a failure to negotiate; and

■ a lack of good faith.

Another factor the court will consider in looking at a 
matter under s. 51 AC is a failure to comply with a 
relevant industry code. The Cheap as Chips 
franchise was found to have terminated a franchise 
without following the procedures contained within 
the franchising code of conduct.

The court also declared that the franchise’s director 
attempted to contravene the code by trying to 
prevent a franchisee from associating with other 
franchisees for lawful purposes, and was knowingly 
concerned in other contraventions.

Cheap as Chips was restrained from engaging in 
similar conduct and ordered to provide franchisees 
with reasonable access to records, notify all current 
franchisees about the outcome of the proceedings, 
pay compensation, interest and the Commission’s 
legal costs. The company also implemented a trade 
practices compliance program.

These cases have to some extent clarified the factors 
the court will take into account when examining an 
action under s. 51AC.

Industry codes of practice
One important way businesses can achieve more 
effective relationships within their industry is by 
adopting a voluntary code of practice. Section 
51 AC specifically refers to these codes, and the 
Commission encourages such initiatives.

The Commission continues to work with the film 
industry on the development of the code of conduct 
for film distribution and exhibition, which sets out 
acceptable terms on which major film distributors 
deal with independent film exhibitors.

A voluntary code has also been adopted by private 
hospitals and health funds. It provides for an 
independent dispute resolution process with final 
reference to the Private Health Insurance 
Ombudsman.

The retail grocery industry code of conduct is a 
voluntary one and has many major grocery 
producers, wholesalers and retailers as members. It

sets out requirements for produce standards, 
contracts, labelling and packaging, acquisitions and 
dispute resolution.

The aims of the AELA. code of practice are 
consistent with those of many other voluntary codes. 
It is in the interests of all businesses to encourage 
fair and honest conduct by all industry participants. 
Compliance with all applicable legal requirements 
improves the credibility of the industry. And it is in 
the interests of all parties concerned that contracts 
be entered into on the basis of all relevant facts, and 
that they are clear and certain. An effective dispute 
resolution mechanism also contributes to business 
efficiency.

Assessment to date
Factors f o r  industry to  con s id er

It would be a King Canute approach to think the 
unconscionable conduct tide can be reversed. There 
is a community acceptance that, despite the 
common law and all the other provisions of the 
Trade Practices Act, a safety net is needed for when 
the unlevel playing field between small businesses 
and larger, more sophisticated firms is subject to 
unreasonable abuse.

The equipment leasing and finance industry should 
be supportive of a balanced approach to this issue 
for the following reasons.

■ It can be administratively costly to ensure 
compliance with regulations such as s. 51 AC. 
But for larger companies this is part of good 
business practice — as is acting as good 
corporate citizens in helping to ensure the 
market operates as effectively and fairly as 
possible.

■ Small businesses are responsible for much 
economic activity, and comprise a large portion 
of the customer base for financiers and 
equipment lessors. Presumably a confident and 
thriving small business sector is good news for 
your industry.

■ A larger business that consistently gets away 
with acting unconscionably towards its small 
business customers or suppliers could be gaining 
an unfair competitive advantage over large 
competitors acting fairly in their business 
transactions.

R e fo rm  issues

Federal parliament recently approved amendments 
to the Trade Practices Act that put the Commission
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in a better position to handle issues affecting small 
business (see A C C C  Journa l no. 35). One change 
that benefits small business is the ‘drawing down’ of 
the unconscionable conduct provisions in the Act, 
s. 51AC. This amendment will remove any doubt 
that States can use legislation in relation to 
unconscionable conduct.

Conclusion
The impact of commercial unconscionable 
behaviour in business is destructive and costly for all 
concerned. The role of the Trade Practices Act and 
the Commission in no way rules out aggressive and 
innovative competition. Quite to the contrary, we 
see it as the path to prosperity. However, all 
businesses can benefit from practices that seek to 
avoid excessive conflict and deal reasonably with 
suppliers and customers. The equipment leasing 
sector has achieved a good record in its dealings 
with small business. This can be re-enforced in your 
industry by:

■ adhering to the spirit as well as the letter of the 
unconscionable conduct laws even to the extent 
of promoting their virtues; and

■ continuing to encourage corporate members to 
promote the AELA code of practice to all 
employees and interested parties and make 
compliance with the code a top corporate 
priority.

Governments and trade 
practices compliance
T h e  fo llo w in g  article com b in es  tw o presentations by 
C om m iss ion e r S itesh B h o ja n i on  e ffective  

com p lia n ce  systems fo r  governm ents .

T h e  first, Effective compliance systems for 
governments, was g iven  in C anberra  on  

7 S e p te m b e r  2 0 0 0  at the  S e ttin g  the C ou rse : 

In tegra ting C o n fo rm a n ce  with Pe rfo rm a n ce  

conference.

T h e  con fe ren ce  was organ ised  by the A C C C , 

A tto rn ey  G e n e ra l’s D e p a rtm e n t and D ep a rtm en t o f  

F inance  and Adm in istra tion . O th e r  speakers w ere 

M r  Pat Barrett, A u d ito r -G e n e ra l f o r  Australia;

D r  Pe te r B oxa ll, Secretary, D e p a rtm e n t o f  F inance  

and A dm in istra tion ; C om m iss ion  Chairm an, 

Professor A llan  Fels; M r  Ian G ovey , G e n e ra l 

Manager, C iv il Justice and L e g a l Services, 

A tto rn e y -G e n e ra l’s D e p a rtm e n t and the 

H on . D arry l W illiam s A M  Q C  A tto rn ey  G enera l.

T h e re  a re s om e  cop ies  o f  the  p roceed in g s  o f  the  

con fe ren ce  available on  C D -R O M . C on ta ct 

Lindsay B lu n d e ll on  (0 2 ) 6 2 4 3  1 0 6 7  o r  em a il 

<  lin d sa y .b lu n d e ll@ a ccc .gov .a u >  if you  w ould like a 

fre e  copy.

T h e  s econ d  p a rt o f  this a rticle co m e s  fr o m  a speech  

by C o m m is s io n e r B h o ja n i on  The Trade Practices 
Act: compliance and risk factors to  a ga th erin g  o f  

departm en ta l and business en terprise execu tives o f  

the Q ueensland  G ove rn m en t, which was organised  

by the Q ueensland  Treasury.

The importance placed by all governments in 
achieving compliance with competition laws for the 
Australian economy is underlined by the expansion, 
in July 1996, of the reach of the provisions in Part IV 
of the Trade Practices Act to cover all business 
activity in Australia; that is, universal application to 
unincorporated businesses including the professions 
and also state and territory governments and 
authorities.

Having a compliance program or system is part of 
good government, particularly good corporate 
governance. An effective system will reduce the risks 
of litigation, and if there is litigation can markedly 
reduce penalties that might otherwise be imposed by 
a court.

Good government, ethics and corporate 
governance
In considering good government in contemporary 
Australia, you need to be aware of the following 
developments.

Back row from left: Mr Allan Cameron, (at that time, 
Chairman, ASIC); Professor Allan Fels; Mr Pat 
Barrett. Front row: Mr lan Govey; Mr Robert Cornall 
(Secretary Attorney-General’s Department); The 
Hon. Darryl Williams AM QC; Mr Sitesh Bhojani. 
One of the speakers, Dr Peter Boxall, was 
unavailable for the photograph.
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