
Enforcement
The following are reports on new and concluded 
Commission actions in the courts, settlements 
requiring court enforceable undertakings (s. 87B) 
and mergers opposed by the Commission. Other 
matters currently before the court are reported in 
appendix 1. Section 87B undertakings accepted by 
the Commission and non-confidential mergers not 
opposed by the Commission are listed in 
appendix 2.

GST enforcement matters are listed at the end of 
this section.

Anti-competitive 
agreements (Part IV)

Recruitment &  Consulting Services 
Association Ltd

Exclusionary provisions (ss. 45, 4D)

On 20 November 2001 consent orders were made in 
the Federal Court of Australia, Brisbane, against the 
Recruitment & Consulting Services Association Ltd 
(RCSA) after an internal review of its code of ethics 
and practice models.

In mid-2001 solicitors for RCSA approached the 
Commission with concerns about the code and 
practice models suggesting that they contained 
exclusionary provisions in breach of the Trade 
Practices Act.

The members of RCSA are recruitment agencies, 
private employment agencies and labour hire firms. 
There are about 3000 members across Australia and 
New Zealand. RCSA was established to promote 
and encourage ethical and professional procedures 
and standards among its industry members. 
Together, the code of ethics and practice models 
form a ‘how to’ manual of best behaviour by the 
members of RSCA. There are disciplinary provisions 
in the code of ethics providing for the imposition of 
warnings, fines, suspension of membership or 
expulsion from RCSA in the event of a breach.

The code and practice models purported to impose 
various limitations or restrictions on the ability of

RCSA members to supply or acquire services in a 
variety of situations; or contained provisions which 
lessened competition, or maintained a price. The 
RCSA acknowledged that the determination and 
imposition of sanctions under the code and practice 
models would potentially have breached s. 45.

After an appeal from a decision of the RCSA’s 
Victorian/Tasmanian Divisional Disciplinary Committee 
imposing a fine upon a member, the RCSA reviewed 
its code of ethics and practice models.

As well as the consent orders, RCSA has also provided 
a formal undertaking to the Commission that:

■ acknowledges that the relevant determination 
and the suggested imposition of sanctions would 
potentially have breached s. 45 of the Act;

■ rescinds the suspect principles of the code of 
ethics and practice models;

■ withdraws disciplinary action against any 
member for alleged breach of the code of ethics 
and practice models;

■ provides compensation to members who have 
been subject to disciplinary proceedings within 
the past three years; and

■ implements a trade practices compliance 
program.

M aritim e Union of Australia  (M U A )

Boycotts affecting trade or commerce (s. 45DB), 
harassment and coercion (s. 60)

On 21 November 2001, in a precedent-setting case, 
Hill J of the Federal Court ordered that the Maritime 
Union of Australia pay penalties and costs of 
$210 000 for breaching the secondary boycott 
provisions of the Trade Practices Act. He also made 
declarations that the union’s conduct constituted 
undue harassment and coercion in breach of the Act.

As part of the orders the court imposed permanent 
injunctions restraining the MUA from engaging in 
undue harassment or coercion in connection with 
the supply of hold-cleaning services to shipowners, 
charterers or their agents.
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The court imposed a penalty of $150 000 on the 
union for the boycott behaviour, the first time a 
penalty has been imposed for a breach of s. 45DB.

The Commission instituted action on 14 April 2000 
alleging that the MUA and some senior officials 
unlawfully hindered and prevented, or attempted to 
hinder and prevent, vessels from sailing, unless the 
ship owner/charterer agreed to use MUA labour to 
clean the vessel’s holds. It was alleged that on some 
occasions, when such demands were not accepted, 
various forms of unlawful action to stop the vessel 
sailing followed (i.e. pickets, threats of pickets, action 
to delay, and demands for payment in lieu of 
cleaning). The Commission further alleged that some 
conduct amounted to undue harassment and coercion.

Hill J made orders in which it was noted or declared 
that the MUA:

■ admits to contravening s. 45DB of the Act on 
two separate occasions and that two of its 
senior officials admit to being knowingly 
concerned in these contraventions;

■ contravened ss. 45DB and 60 of the Act on two 
separate occasions, that two of its senior 
officials were knowingly concerned in the MUA’s 
s. 45DB contraventions and that one of its 
senior officials was knowingly concerned in the 
MUA’s s. 60 contraventions;

■ and three of its senior officials have undertaken 
to the court not to engage or attempt to engage 
in similar conduct in the future in relation to s. 
45DB of the Act; and

■ has undertaken to implement a trade practices 
compliance program.

Hill J also ordered that the MUA and one of its 
senior officials be permanently restrained from using 
undue harassment or coercion in connection with 
the supply of hold cleaning services to ship owners, 
charterers or their servants and that the MUA:

■ will pay a penalty of $150 000 for the two 
s. 45DB claims;

■ will pay the Commission’s costs for the 
contraventions of s. 60 of the Act and will 
contribute $60 000 towards the Commission’s 
costs for the s. 45DB claim; and

■ will publish a notice to its members and 
employees informing them of the orders and the 
ramifications of breaching them.

Pan Australian Industries (W A ), Pink  
Panther Paints and Panel Beaters,
R o b ’s Panel and Paint, Pardoo Panel 
and Paint

Price fixing (s. 45A)

j On 11 December the Federal Court, Perth, found that 
four panel beating and spray painting businesses 
had colluded on the prices they would charge motor 
vehicle insurance companies for repair work.

The Commission alleged that in mid-2000 the four 
Pilbara-based panel beaters discussed the prices they 
would charge the insurance companies.

The discussions culminated in an agreement on the 
prices they would charge for repair work carried out 
for insurance companies from 1 September 2000.
On 25 August 2000 the four sent a letter to 18 
insurance companies in which they specified the 
agreed charges for repair work.

The businesses cooperated with the Commission and 
the action was settled by consent of the parties. The 
court granted injunctions preventing the four from 
engaging in similar conduct, ordered them to attend 
a trade practices compliance program and pay costs.

PolyGram  (now  Universal M usic), and  
W arner M usic

Misuse of market power (s. 46), exclusive dealing 
(s. 47)

In a precedent-setting decision on 14 December 
2001 Hill J of the Federal Court, Sydney, found that 
Warner Music and Universal Music had breached 
ss. 46 and 47 of the Trade Practices Act by 

i engaging in the misuse of market power and 
exclusive dealing conduct.

The Commission began its investigation in 1998 
after allegations that the companies had threatened 
to withdraw significant trading benefits from retailers 
who stocked parallel imports. In several cases, it was 
alleged that Warner and Universal had cut off supply 
to retailers who stocked parallel imports.

In September 1999 the Commission instituted 
proceedings against the companies alleging unlawful 
action to discourage or prevent Australian businesses 
from selling competitively priced parallel imports of 
CDs.

The Commission alleged that the conduct prevented 
retailers from stocking parallel imports and took 
advantage of their market power to deter retailers 
from engaging in competitive conduct.

ACCC Journal No. 37 Page 33



Enforcement

The Commission also alleged that the companies 
colluded with Asian record companies to try to 
prevent Asian wholesalers from supplying Australian 
businesses. These arrangements were alleged to 
breach s. 45 of the Act as having the purpose or 
likely effect of substantially lessening competition.

Hill J also made the crucial finding that Warner and 
Universal had a:

... substantial degree of market power in the 
recorded music wholesale market for recorded 
music, which is an essential element for establishing 
a contravention of s. 46.

The Commission noted that:

[the] decision clarifies that a market share of 
between 17-18 per cent combined with a number 
of other factors can amount to a substantial degree 
of market power in a market for a highly 
differentiated product, such as Top 40 CDs.

A hearing in relation to an appropriate penalty and 
final orders was listed for 1 February 2002.

A M A  (W A )

Agreements lessening competition, primary boycotts 
(s. 45), price fixing agreements (s. 45A)

On 12 December 2001 the Federal Court ordered 
the Australian Medical Association (WA branch) to 
pay a penalty of $240 000 and $25 000 costs for 
price fixing and primary boycott breaches. Its 
executive director, Mr Paul Boyatzis, and a former 
president, Dr David Roberts, were each ordered to 
pay a penalty of $10 000 for being knowingly 
concerned in the contraventions.

The Commission instituted proceedings in the 
Federal Court, Perth, against the West Australian 
branch of the Australian Medical Association (AMA) 
and Mayne Nickless on 21 July 2000 when it 
became aware that the AMA (WA) had, on behalf 
of visiting medical practitioners at Joondalup Health 
Campus, entered into negotiations with Mayne 
Nickless to determine terms and conditions under 
which the medical practitioners would provide their 
services for the care of public patients at the 
Joondalup Health Campus.

After considering joint submissions from the 
Commission, the AMA (WA), Mr Boyatzis and Dr 
Roberts, the court was satisfied that the AMA (WA) 
had engaged in price fixing and primary boycott 
conduct. In addition to imposing costs and penalties 
totalling $285 000, Carr J, by consent, restrained 
the AMA (WA), Mr Boyatzis and Dr Roberts from 
engaging in similar conduct in the future. He

required the AMA (WA) to institute and maintain a 
trade practices law compliance program.

In the joint submissions to the court the AMA (WA) 
admitted that:

■ from December 1995 to February 1997, on 
behalf of doctors at the new Joondalup hospital, 
it negotiated with Mayne Nickless on the terms 
and conditions under which visiting doctors 
would care for Joondalup public patients;

■ in December 1996, at a late stage in those 
negotiations, it advised Mayne Nickless that the 
doctors had agreed to take whatever action was 
necessary to conclude the negotiations and that 
the AMA (WA) would cause the doctors to 
withdraw their services and discharge their 
patients from Joondalup unless agreement on 
the terms and conditions of their engagement 
was reached, in breach of the Act’s primary 
boycott provisions;

■ by negotiating on the doctors’ behalf, the AMA 
(WA) arrived at, and gave effect to, an 
understanding to fix prices for the medical 
services supplied by doctors to Joondalup public 
patients; and

■ it arrived at, and gave effect to, an 
understanding which substantially lessened 
competition in the supply of medical services by 
doctors to non-teaching hospitals for the care of 
public patients in WA.

Mr Boyatzis and Dr Roberts also admitted that they 
played key roles in the AMA (WA)’s conduct.

The Commission’s proceedings continue against the 
Mayne Nickless Limited group of respondents:
Mayne Nickless Limited; former general manager 
(Western Australia and Asia) of Health Care of 
Australia (a division of Mayne Nickless),
Mr Martin Day; and former Joondalup chief 
executive, Mr Ian MacDonald.

Ithaca Ice W orks Pty Limited, 
Q ueensland Ice Supplies Pty Lim ited, 
Ansonguard Pty Lim ited

Agreements lessening competition, (s. 45), price 
fixing agreements (s. 45A)

The Commission filed proceedings on 12 August 
1999 in the Federal Court, Brisbane, alleging that 
the respondents promoted price fixing and market 
sharing arrangements in the ice industry in south
east Queensland between August 1993 and 
September 1996.
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On 26 July 2000 pecuniary penalties and costs were 
imposed on Queensland Ice Supplies ($25 000 
penalty, no costs), Kenneth John Smith ($15 000 
penalty and $12 500 costs) and Roderick Ian 
Matheson ($7500 penalty and $2500 costs). In 
addition, injunctions were ordered against those 
respondents, restraining them from engaging in 
similar conduct for five years. Queensland Ice 
Supplies, Brian Bradley and Roderick Ian Matheson 
also agreed to implement or upgrade trade practices 
compliance programs.

A penalty hearing and trial for the remaining 
respondents was heard in December 2000. 
Judgment was handed down on 2 May 2001 with 
pecuniary penalties being imposed on Ithaca Ice 
Works ($100 000), Anthony Mee ($7500) and 
Gregory Mee ($7500) and those respondents were 
ordered to pay the Commission’s costs. The 
Commission’s application against Ansonguard Pty 
Limited, Leo Grevis and Gary Grevis was dismissed, 
and the Commission ordered to pay those 
respondents’ costs. On 13 June 2001 the court 
ordered, by consent, injunctions restraining Ithaca 
Ice Works, Anthony Mee and Gregory Mee.

On 7 December 2001 the Commission’s appeal 
against the penalties imposed on Ithaca Ice Works 
and Anthony Mee was dismissed.

Unconscionable conduct 
(Part IVA)
Chaste Corporation Pty Ltd

Alleged resale price maintenance (s. 48), commercial 
unconscionable conduct (s. 51 AC), contravention of 
industry codes (s. 51AD), misleading or deceptive 
conduct (s. 52), misrepresentation of warranties 
(s. 53(g)).

On 26 November 2001 the Commission instituted 
proceedings in the Federal Court, Brisbane, against 
Chaste Corporation Pty Ltd which supplies the 
weight loss product TRIMit.

The Commission alleged that since mid-2000 
Chaste Corporation entered into agreements that 
refer to a ‘regulated pricing policy’ which prevents 
area managers selling below a specified price.

The alleged conduct affected 70 area managers 
throughout Australia.

The Commission also alleged Chaste Corporation 
engaged in misleading and deceptive conduct by

representing that the area management agreement 
was lawful when it contained resale price 
maintenance provisions.

It is alleged that in February 2001 Chaste 
Corporation engaged in unconscionable conduct by 
threatening to terminate the area management 
agreements of area managers who intended to meet 
to discuss Chaste Corporation.

The Commission also alleges that Chaste 
Corporation induced a franchisee not to form an 
association or not to associate with other franchisees 
for a lawful purpose; failed to provide franchisees 
with a disclosure document before entering their 
franchise agreements; failed to meet the 
requirements of the applicable industry code; and 
misrepresented that the agreement was not a 
franchise one.

The Commission is seeking penalties and a full refund 
of all monies paid by area managers for purchase of 
a distributorship. It is also seeking injunctions:

■ requiring Chaste Corporation to provide all area 
managers with disclosure documents and the 
option for area managers to rescind their 
agreements within 30 days after receiving that 
document;

■ restraining Chaste Corporation from repeating 
the alleged conduct;

■ requiring the implementation of a compliance 
program by Chaste Corporation; and

■ for costs.

The director of the company, Mr Braddon Webb, 
has been joined to the proceedings as being allegedly 
involved in the alleged contraventions.

Chaste Corporation Pty Ltd has given undertakings 
to the Commission that it will:

■ not enforce the alleged resale price maintenance 
provisions of the agreement nor enter into 
agreements containing the alleged resale price 
maintenance provision;

■ not suspend or terminate, or threaten to suspend 
or terminate, area managers if they meet, or 
attempt to meet, to discuss Chaste Corporation; 
and

■ write to all area managers advising them of this.

A directions hearing was held on 14 December
2001. Mr Webb filed a defence on 18 January 2002 
and a further directions hearing is listed for 
15 March 2002.
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D aew oo  Australia  Pty Ltd,
Mr Eui H w an K ang and D aew oo Heavy  
Industries and Machinery Limited

Alleged unconscionable conduct (ss. 51AA or51AC) 
and misleading or deceptive conduct (s. 52)

On 17 December 2001 the Commission instituted 
proceedings in the Federal Court, Sydney, against 
Daewoo Australia Pty Ltd, former deputy general 
manager Mr Eui Hwan Kang and the Korean-based 
manufacturer of Daewoo excavators and wheel 
loaders, Daewoo Heavy Industries and Machinery 
Limited. The proceedings concern allegations that 
the Daewoo companies engaged in unconscionable 
and misleading conduct in connection with the 1998 
appointment by Daewoo Australia of Porter Crane 
Imports Pty Ltd, then trading as Betta Machinery 
Sales, as its Queensland dealer of Daewoo excavators 
and wheel loaders. It is further alleged that Mr Kang 
was knowingly concerned in that conduct.

The Commission is seeking:

■ declarations of unlawful conduct;

■ findings of fact;

■ permanent injunctions;

■ an order requiring implementation of a trade 
practices compliance program by Daewoo 
Australia;

■ an order requiring Mr Kang to undergo trade 
practices compliance training;

■ an order that representatives of Daewoo Heavy 
Industries and Machinery Limited who conduct 
business with dealers, contractors or customers 
of Daewoo excavators and wheel loaders in 
Australia have regard to trade practices training 
material; and

■ costs.

A directions hearing was set down for 5 February 2002.

Dataline.net.au Pty Ltd &  ors

Alleged resale price maintenance (s. 48), price fixing 
(s. 45), undue harassment (s. 60). unconscionable 
conduct (ss. 51AAand51AC), misleading or 
deceptive conduct (s. 52), false representations 
(ss. 53(a), 53(aa), 53(c), 53(d), 53(g), 55A)

On 21 December 2001 the Commission instituted 
proceedings in the Federal Court, Brisbane, against 
Dataline.net.au Pty Ltd, Australis Internet Pty Ltd 
and World Publishing Systems Pty Ltd. The

proceedings were also instituted against the 
managing director of Dataline and the CEO of 
Australis, John Russell, and senior staff.

The proceedings relate to the supply of Internet 
related services to small businesses and consumers 
throughout Australia. Dataline’s business includes 
the sale of wholesale Internet services to small 
businesses called virtual Internet service providers 
(VISPs) for re-sale to their customers. Australis is 
related to Dataline and is a VISP retailing Internet 
services to consumers.

The Commission alleged that the respondents 
engaged in unconscionable conduct by:

■ pressuring VISPs to sign an initial contract with 
Dataline and not permitting the VISPs to obtain 
legal advice before signing it;

■ threatening VISPs with disconnection of their 
Internet service if they did not sign further 
agreements with Dataline;

■ providing poor quality services to VISPs and 
their consumers;

■ providing false and misleading advice to 
consumers and VISPs in response to complaints 
about the services to conceal that Dataline was 
responsible for the poor quality;

■ intercepting, copying, forwarding and blocking 
emails to and from VISPs and VISPs’ 
customers;

■ modifying VISP websites so when a consumer 
connected to the sites and attempted to buy 
services from a VISR the consumer would be 
taken to the Australis website and prompted to 
transact with Australis instead of with the VISP;

■ threatening VISPs that Dataline would cease 
supplying the services and disconnect the VISP 
if the VISP did not, for instance:

■ enter into a new agreement with Dataline to 
replace the initial contract,

■ enter their customers’ credit card information 
on to a database called Pandora,

■ pay monies owing to Dataline strictly within 
seven days,

■ improve the performance of its VISP 
business, and

■ stop complaining to Dataline about the 
quality of the services;
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■ verbally abusing VISPs and consumers over the 
telephone; and

■ commencing legal proceedings against VISPs for 
alleged breach of contract.

The Commission alleged that Dataline and Australis 
engaged in this conduct to obtain the business of the 
VISPs’ customers.

The Commission further alleged that the 
respondents made the following misleading and false 
representations to VISPs in the course of promoting 
Dataline" s service.

■ Dataline would provide ongoing training to the 
VISPs in the use and resale of the services or 
software associated with the services.

■ Dataline would provide 24-hour technical 
support to VISPs with respect to the services.

■ Dataline would provide technical support to 
VISPs’ consumers seven days a week.

■ Dataline kept busy signals to a minimum.

■ Dataline’s network was a quality, high-speed 
network which had excess capacity to service a 
large number of consumers.

The Commission alleged that the threats of 
disconnection from Dataline’s services amounted to 
undue harassment or coercion by Dataline or 
Australis.

The Commission also alleged that Dataline,
Australis and WPS made, or allowed to be made, in 
their favour debits to consumers’ credit card 
accounts without any authority.

It further alleged that Dataline engaged in resale 
price maintenance by offering and selling its services 
to VISPs on the condition that the VISPs re-sold the 
plans to consumers at specified retail prices.

The Commission is seeking:

■ interlocutory injunctions;

■ final relief in the form of declarations, pecuniary 
penalties, permanent injunctions, findings of fact, 
and orders for compensation for affected small 
businesses and refunds for affected consumers;

■ corrective advertising;

■ implementation of a trade practices compliance 
program;

■ attendance at a trade practices compliance 
program; and

■ costs.

An interlocutory hearing was listed for 8 February 
2002 in the Federal Court, Brisbane.

Fair trading (Part V)
The Buyers G roup Pty Ltd

Alleged misleading or deceptive conduct (s. 52), 
misrepresentations about the performance 
characteristics of goods (s. 53(c))

On 27 July 2001 the Commission filed an 
application in the Federal Court, Brisbane, against 
the promoters of a health and fitness industry 
product.

The Buyers Group had been promoting an electronic 
muscle stimulation device known as the Feminique 
Slimming System. It ran advertorials on Channel 
10’s ‘Good Morning Australia’ and ‘Bright Ideas’ 
programs, and Channel 7’s ‘Morning Shift’ . The 
product was also displayed on the company’s 
website.

The Commission alleged that claims that the 
Feminique could ‘tone the body’ , ‘burn fat’ , flatten 
the user’s stomach or ‘achieve immediate results’ 
were false and therefore misled consumers.

On 10 August 2001 Dowset J in the Federal Court, 
Brisbane, granted interim injunctions against The 
Buyers Group. The injunctions, gained by consent, 
restrain The Buyers Group, its sole director Josephus 
Schoonenberg, and employees Marianne 
Schoonenberg and David Simons from representing 
that the Feminique, or any other muscle stimulation 
product:

■ can exercise, tone, firm or pull back into shape 
any part of the user’s body without effort by the 
user;

■ burn up fat;

■ flatten the user’s stomach without any effort by 
the user;

■ result in the user losing three kilograms in weight 
and reducing the user’s waist measurements by 
three centimetres in four weeks; and

■ is ideal for those who want to see effective and 
immediate results.

The Commission is now awaiting a trial date.
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O rbit Hom es Australia  Pty Ltd

Misleading or deceptive conduct (s. 52), false or 
misleading representations in relation to the sale of 
land (s. 53A)

On 29 October 2001 the Commission obtained 
orders and injunctions in the Federal Court, 
Melbourne, against homebuilder, Orbit Homes 
Australia Pty Ltd.

The Commission brought the action against Orbit 
Homes as the result of home packages advertised in 
March, April and May 2001 in the Herald Sun 
newspaper.

The Commission alleged the advertisements, which 
offered home features at no extra cost, had misled 
consumers because the cost of the features had 
been factored into the advertised cost The total cost 
of the extras referred to in the advertisements was 
between $14 700 and $18 600.

Orbit Homes consented to court orders:

■ restraining it from engaging in similar conduct in 
the future;

■ requiring it to implement a compliance program;

■ requiring it to publish a public disclosure notice 
in the Herald Sun newspaper and to place a 
public disclosure notice on its website, advising 
of the circumstances giving rise to the action by 
the Commission; and

■ to meet the Commission’s costs.

The Commission noted that Orbit Homes 
cooperated with Commission inquiries and moved 
quickly to resolve the matter. Orbit Homes conceded 
the advertisements were likely to mislead consumers.

N R M A  Health Pty Lim ited, S G IC  
Insurance Lim ited, S G IO  Lim ited and  
Saatchi &  Saatchi Australia  Pty Ltd

Alleged misleading or deceptive conduct (s. 52)

On 5 November 2001 the Commission instituted 
proceedings against NRMA Health Pty Limited, 
SGIC Insurance Limited, SGIO Limited and 
Saatchi & Saatchi Australia Pty Ltd in the Federal 
Court, Sydney, alleging misleading and deceptive 
advertising of its health insurance products.

The Commission alleges the companies, using print 
advertisements that depicted a woman nursing a 
newborn baby, made representations guaranteeing 
‘free delivery’ ‘no matter how advanced your

pregnancy is’ to entice consumers to transfer or join 
their health insurance funds. The advertisements 
contained two fine-print disclaimers. These stated 
that consumers:

■ would receive full health insurance coverage for 
obstetric service only after the payment of any 
excess or co-payment; and

■ must serve the 12-month waiting period either 
with NRMA, SGIC, SGIO or their existing fund 
before benefits would be paid for obstetric and 
pregnancy-related services.

The Commission alleges that the disclaimers were 
inadequate and unlikely to come to the attention of 
consumers.

The Commission is seeking court orders including:

■ declarations that the companies contravened the 
relevant provisions of the Australian Securities 
and Investment Commission Act 1989. (The 
proceedings have been instituted under
ss. 12DA, 12DB(l)(c), 12DB(l)(e), 12DB(l)(g), 
12DF of the ASIC Act as opposed to the Trade 
Practices Act. Until recently health insurance, as 
it fell within the definition of financial product, 
has been regulated through the ASIC Act but 
ASIC formally delegated all consumer protection 
aspects of it to the ACCC. From 11 March 2002 
health insurance provided as part of a health 
insurance business is specifically excluded from 
the new definition of ‘financial product’ in the 
ASIC Act and Corporations Act. The Financial 
Services Reform Act made these amendments to 
ensure that health insurance is regulated by the 
ACCC rather than ASIC;

■ publication of corrective advertisements;

■ waiver of the 12-month waiting period for 
pregnancy-related services for women or families 
who transferred or joined the funds from 1 July 
2001 to 30 August 2001;

■ undertakings not to make similar 
misrepresentations in the future; and

■ an order requiring the companies to review their 
compliance programs.

The Commission is also seeking an order preventing 
Saatchi & Saatchi from engaging in misleading and 
deceptive conduct and one for Saatchi to implement 
a trade practices compliance program.

A directions hearing was held on 30 November 2001 
and a further one listed for 22 February 2002.
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O cean a  Com m ercial Pty Ltd &  ors

Alleged representations as to future events without 
reasonable grounds (s. 51A), unconscionable 
conduct (s. 51AC), misleading or deceptive conduct 
(s. 52), misleading representations about the 
standard, quality, value, grade, composition, style, 
model, or history of goods or services (s. 53(a)), 
false or misleading representations in relation to the 
sale of land (s. 53A), misrepresentations about the 
performance characteristics of goods (s. 53(c)), false 
or misleading representations about the price of 
goods and services (s. 53(e))

On 14 November the Commission instituted 
proceedings in the Federal Court, Brisbane, alleging 
the respondents had been involved in two-tier 
marketing on the Gold Coast. They were:

■ marketer: Oceana Commercial Pty Ltd (at the 
relevant time named Coral Reef Group Pty Ltd) 
and its director Christopher Bilborough;

■ finance consultant: Markfair Pty Ltd (at the 
relevant time trading as Investlend (Aust)) and 
its manager Dudley James Quinlivan;

■ developer: Advanced Commercial Developments 
Pty Ltd (at the relevant time named Redwind 
Pty Ltd) and its directors Dean Cornish and 
John Grounds;

■ the Commonwealth Bank of Australia; and

■ lawyers: Gregory Pointon and Rodney Johanson.

Two-tier marketing is having two prices or tiers in a 
real estate market: one for locals who know local 
values and one for people from another area who 
do not.

The Commission alleges that Oceana Commercial 
entered into a marketing arrangement with a 
developer, Advanced Commercial Developments Pty 
Ltd, for a unit complex on the Gold Coast and then 
engaged National Asset Planning Corporation (NAPC) 
(in liquidation) to use two-tier marketing to sell the 
units. Alleged agents of NAPC, Michael Byrom and 
Peter Eggenhuizen, have also been joined in the 
proceedings.

The Commission acted on a complaint received 
from a couple from Cairns who attended an 
investment seminar conducted by NAPC and were 
subsequently flown to the Gold Coast to view 
investment properties and visit a finance consultant, 
Investlend (Aust). The couple purchased a unit 
within a marketed development on that day.

It is alleged that the price paid by the purchasers was 
about $60 000 higher than the fair market value. 
This comprised substantial and hidden marketing 
fees as well as additional profit for the developer.

The purchasers sought finance for the unit from the 
Commonwealth Bank which in turn sought its own 
valuation for the property. The bank’s valuation was 
considerably lower than the purchase price and 
referred to the property as being one which was 
apparently two-tier marketed. Although the bank 
was not directly involved in the two-tier marketing to 
the purchasers, it is alleged that it acted 
unconscionably in proceeding to provide the loan 
despite having reason to believe that its customers 
had been misled. It is alleged the bank did not tell or 
even warn its customers that the property was two- 
tier marketed.

Solicitors Gregory Pointon from Perrin Pointon 
Solicitors (who acted for the purchasers) and 
Rodney Johanson from Short Punch & Greatorix 
(who acted for the developer) have also been joined 
in this action. It is alleged that both Mr Pointon and 
Mr Johanson, when acting for purchasers who had 
been referred to their firms by NAPC, failed to tell 
their clients of the marketing fees and inflated prices. 
It is further alleged that Mr Pointon did this when 
acting for the couple from Cairns.

The Commission is seeking court orders including:

■ compensation for the purchasers;

■ findings of fact;

■ a declaration that the parties have breached the 
relevant provisions of the Act;

■ injunctions restraining the parties from engaging 
in similar conduct in the future;

■ orders that the parties implement a trade 
practices compliance program; and

■ costs.

A directions hearing was held on 3 December 2001 
and a further directions hearing listed for 8 February
2002.

Total C om m unications

Engaging in conduct that is false or misleading 
(s. 52), false or misleading representations about the 
price of goods or services (s. 53(e)), false or 
misleading representations about the effect of 
conditions (s. 53(g)), failure to specify the full cash 
price (s. 53C))
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On 12 December 2001 the Federal Court, Hobart, 
found that an advertisement, placed by Total 
Communications in the Tasmanian newspaper The 
Examiner contravened the Trade Practices Act 
because the essential conditions of the contract, 
such as the minimum monthly rental, the number of 
months the contract must run, and the total cost of 
the contract were not set out.

The Commission instituted proceedings on 
7 December 2001 after Total Communications had 
published a two-page newspaper advertorial showing 
four mobile telephones in conjunction with the text 
‘$0’ in a large, eye-catching type. The lower right- 
hand corner of the advertisement contained a small 
disclaimer stating ‘*conditions apply’ .

The Commission was concerned that the non
disclosure of the applicable conditions, including the 
fact that a substantial sum of money would be paid 
over the contract’s life, was likely to mislead 
consumers, especially first-time mobile phone buyers.

The Commission noted that Total Communications 
cooperated to resolve the matter quickly.

The court ordered a five-year injunction against 
Total Communications and required it to publish a 
corrective advertisement, subscribe to the code of 
conduct on customer information on prices and 
conditions, and implement a trade practices 
compliance program.

D ell Com puter Pty Ltd

Alleged misleading or deceptive conduct (s. 52), 
false or misleading representations about the price of 
goods or services (s. 53(e)), failure to state the full 
cash price (s. 53C)

On 7 December 2001 the Commission instituted 
proceedings against Dell Computer Pty Ltd.

The Commission alleges that Dell’s advertising 
which appears on its Internet website and in 
newspapers and magazines nationwide, including 
the Sydney Morning Herald, The Age, The Courier 
Mail and Australian Personal Computer:

■ misled consumers by not clearly indicating that 
incurring a delivery charge for goods was 
compulsory;

■ misled consumers by not indicating how much 
the delivery charge was; and

■ failed to state the cash price of their goods by 
not stating the delivery-inclusive price of the 
goods when the delivery charge did not vary 
regardless of where the consumer was located.

The Commission is seeking court orders including:

■ declarations that Dell breached the relevant 
provisions of the Act;

■ injunctions restraining Dell from advertising in 
the same way in the future;

■ orders requiring Dell to publish corrective 
advertisements in the publications in which the 
original advertisements appeared;

■ refunds of the delivery charges for affected 
consumers;

■ community service orders; and

■ costs.

A directions hearing was listed for 7 February 2002.

Architectural &  Structural Adhesives  
Pty Ltd

Misleading or deceptive conduct (s. 52)

On 14 December the Federal Court, Sydney, made 
orders by consent against Architectural & Structural 
Adhesives Pty Ltd (ASA) in relation to the 
company’s claims to Australian ownership.

In November 2001 the Commission instituted 
proceedings against ASA. The Commission alleged 
ASA claimed to be ‘wholly Australian owned’ and 
Australian owned’ . In fact, ASA was Australian 
owned in the past, but in June 2000 a substantial 
portion of shares was sold to an ultimately foreign- 
owned French company.

ASA makes adhesives and other building materials 
used extensively in the construction industry and by 
the do-it-yourself home handy person.

The court, by consent of the parties, declared ASA 
had engaged in misleading or deceptive conduct by 
stating on its products, its website and in 
promotional material that it was Australian owned’ 
and/or ‘wholly Australian owned’ and/or a ‘wholly 
owned Australian company’.

Further, the court granted by consent:

■ an injunction restraining ASA from making 
misrepresentations that it is ‘Australian owned’ 
while it has less than a majority of Australian 
ownership;

■ an injunction restraining ASA from making 
misrepresentations that it is ‘wholly Australian 
owned’ or similar while it has less than 100 per 
cent Australian ownership;
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■ an order that ASA refund the purchase price of 
its products to any misled consumers;

■ an order that ASA place corrective advertising in 
major newspapers and on its website, and send 
a corrective letter to its distributors; and

■ an order that ASA pay a contribution to the 
Commission’s costs.

The Commission acknowledges ASA’s cooperation 
with the Commission.

Pacific Access Pty Ltd

Alleged misleading or deceptive conduct (s. 52), 
misleading representations about the standard, 
qualify, value, grade, composition, sfyle, model or 
history of goods or services (s. 53(aa))

On 14 December 2001 the Commission instituted 
proceedings in the Federal Court, Melbourne, against 
Telstra-owned Pacific Access Pty Ltd in relation to 
the operation and promotion of its Yellow Phges 
Connect 12451 telephone service.

Pacific Access represents that the Yellow Phges 
Connect service will provide the best or closest 
match to search criteria specified by a consumer. 
These include hours of business, payment types 
accepted and, if the request relates to a restaurant, 
whether or not it is licensed. Consumers are charged 
$1.21 per call. If they then wish to be connected to 
a business they are charged a connection fee.

Pacific Access also offers businesses, at additional 
cost, the option of being listed with Yellow Pages as 
a priority advertiser which guarantees that these 
businesses will be referred to consumers calling the 
Yellow Pctges Connect service ahead of non-priority 
advertisers.

The Commission alleges that Pacific Access Pty Ltd 
will refer a priority advertiser ahead of and in 
preference to a non-priority advertiser even when the 
non-priority advertiser may be a better or closer 
match to the search criteria given by the consumer 
calling the service.

It is alleged this fact is not disclosed by Pacific 
Access to consumers using the service.

The Commission is seeking:

■ declarations from the court that the 
advertisements were misleading;

■ injunctions preventing Pacific Access from 
making similar representations in future;

■ a court order requiring Pacific Access to publish 
a corrective advertisement in the White and 
Yellow Pages telephone directories and websites, 
informing consumers of the misleading conduct;

■ an injunction requiring Pacific Access Pty Ltd to 
disclose that priority advertisers get preferential 
treatment; and

■ a court order requiring Pacific Access Pty Ltd to 
implement a corporate compliance program.

A directions hearing is listed for 8 February 2002.

Telstra Corporation  Lim ited

Misleading or deceptive conduct (s. 52), 
misrepresentations about the performance 
characteristics of goods (s. 53(c)), misrepresentation 
about a buyer’s needs for goods or services 
(s. 53(f)), misrepresentation about warranties, 
condition, guarantee, right or remedy (s. 53(g))

On 21 December the Commission obtained orders 
and injunctions from the Federal Court, Melbourne, 
requiring Telstra to refund ex-One.Tel customers who 
were misled into signing mobile phone contracts.

Telstra has agreed to reimburse between $20 and 
$30 in mobile phone access charges to around 3000 
former One.Tel Next Generation customers. 
Customers had signed up with Telstra for mobile 
phone services believing they had to sign with Telstra 
or pay One.Tel early termination fees.

The initial action was brought against Telstra in early 
July 2001 after One.Tel was placed into 
administration. At that time, the Commission 
alleged that Telstra engaged in unlawful, misleading 
or deceptive conduct when dealing with former 
One.Tel Next Generation mobile phone customers. 
Specifically, the Commission alleged that Telstra call 
centre staff advised consumers that if they 
transferred their mobile phone service to any mobile 
phone service provider other than Telstra, or did not 
transfer to Telstra before a certain date, the One.Tel 
administrators might seek early termination fees. 
Subsequently, on 6 July 2001 the Federal Court 
ordered an urgent interim injunction restraining 
Telstra from making further misleading statements.

In agreeing to resolve the proceedings Telstra 
consented to the following court orders and 
injunctions:

■ declarations by the court that Telstra engaged in 
misleading or deceptive conduct:
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■ by representing from about 22 June to 6 July 
2001 to One.Tel Next Generation customers 
that if they transferred to a mobile telephone 
service provider other than Telstra after
9 June 2001, or did not transfer to Telstra, 
they would be, would be likely to be, may be 
or could be, liable to One.Tel for early 
termination fees whereas in fact they did not 
have to pay such fees, and

■ by representing from about 9 June to 6 July 
2001 to One.Tel Next Generation customers 
that they had no choice but to switch to 
Telstra and that Telstra had acquired or taken 
over the contracts of One.Tel Next generation 
customers — whereas in fact such One.Tel 
customers did have a choice other than 
switching to Telstra and Telstra had not 
acquired or taken over the One.Tel contracts.

Injunctions (affirming the urgent interim injunctions 
ordered in July 2001) were granted restraining Telstra 
from representing that:

■ One.Tel Next Generation customers had no 
choice but to switch to Telstra; and

■ Telstra had acquired or taken over the contracts 
of One.Tel Next Generation customers.

Telstra is also to:

■ implement a compliance program for all staff of 
the retail mobile telephone business of Telstra;

■ pay the Commission’s costs; and

■ pay on or before 31 January 2002:

■ $20 to One.Tel Next Generation customers 
who switched to Telstra as their mobile 
telephone service provider on or after 9 June 
2001 but cancelled their contract with Telstra 
before 10 August 2001 or otherwise ceased to 
be a Telstra mobile telephone customer, and

■ $30 to One.Tel Next Generation customers 
who switched to Telstra as their mobile 
telephone service provider on or after 9 June 
2001 and who accepted the offer in Telstra’s 
August 2001 letter and ceased to be a Telstra 
mobile telephone customer.

Pierre Fabre Australia Pty Ltd

Misleading or deceptive conduct (s. 52), misleading 
representations about the standard, qualify, value, 
grade, composition, sfyle, model, or history of goods 
or services (s. 53(aa)), misrepresentations about the 
performance characteristics of goods (s. 53(c))

On 20 December 2001 the Commission accepted a 
court enforceable undertaking from Pierre Fabre 
Australia Pty Ltd, which had made representations 
about Cellu-stop, a ‘soothing concentrate’ women 
put on their thighs. Cellu-stop was claimed to have 
a positive effect on the appearance of cellulite.

The Commission was alerted to the Cellu-stop 
representations in the course of investigating other 
cellulite products.

On the Cellu-stop packaging were the following 
representations:

In 14 days visible reduction of Cellulite

Visible reduction of cellulite

All products of the Galenic Laboratories are 
systematically tested in Research centre by doctors 
and pharmacists, and each production batch is 
subjected to stringent control to guarantee good 
product tolerance

Pierre Fabre has agreed:

■ not to represent the effect the ‘active ingredient’ 
elancyl in Cellu-stop has on cellulite;

■ to provide refunds to any consumer who 
subsequently complains about Cellu-stop and its 
effect on cellulite;

■ to relabel the packaging and container so that 
no such representation is made; and

■ to undertake a compliance program.

Furniture D irect Pty Ltd &  ors

Alleged misleading or deceptive conduct (s. 52), 
false or misleading representations (s. 53(e))

On 21 December the Commission instituted 
proceedings in the Federal Court, Brisbane, against 
Furniture Direct Pty Ltd, Furnelect Pty Ltd and the 
companies’ director, Mr Monty Khoury, alleging 
false, misleading and deceptive conduct in relation 
to a ‘Store Cost Plus $1’ advertising campaign for 
the Furniture Direct stores owned and operated by 
those companies.

The Commission is seeking court orders including:

■ declarations that the alleged conduct has 
breached the Act;

■ injunctions restraining the respondents from 
similar advertising conduct in the future;

■ refunds to affected consumers, in the amount of 
30 per cent of the receipted purchase price for 
each item;
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■ an order requiring the implementation of a trade 
practices compliance program; and

■ costs.

A directions hearing was listed for 5 February 2002.

GST compliance and 
enforcement (Part VB)
Dom aine H om es (N S W ) Pty Lim ited

Misleading or deceptive conduct (s. 52), false or 
misleading representations (s. 53(e)), and 
unconscionable conduct (s. 51AB)

On 9 November 2001 Madgwick J accepted court 
enforceable undertakings from Domaine Homes 
(NSW) Pty Ltd, without admission of liability, to:

■ refund 260 new home buyers approximately 
$1.9 million of GST payments;

■ pay an additional $5000 to each of the seven 
customers on whose behalf the Commission 
took the representative action to reimburse them 
for other potential losses; and

■ pay $150 000 towards the Commission’s costs.

The Commission instituted proceedings on 11 July 
2001 against Domaine, Mr Robert Grant, the 
managing director of Domaine, and Mr Terry Sofos, 
contracts manager employed by Domaine, alleging 
that Domaine had obtained GST payments from 
many customers who were not required to pay GST 
under their contracts. The Commission alleged that 
these customers had signed ‘guaranteed fixed price’ 
contracts which did not include any provision for 
GST as it was anticipated by Domaine that these 
homes would be completed before the GST was 
implemented.

The Commission also alleged that Domaine acted 
unconscionably towards its former customers by, in 
some cases, refusing to hand over the keys to the 
homes until GST was paid. In the absence of a legal 
obligation on customers to pay such GST, the 
Commission alleged that such conduct by Domaine 
was unconscionable.

The Commission took a representative action on 
behalf of seven Domaine customers seeking refunds 
and compensation, as well as positive injunctions 
requiring Domaine to refund the remaining 
customers who had paid GST to Domaine on their 
homes.

Under the court-ordered settlement, Domaine was to 
refund approximately $1.9 million of GST with 
interest at 7.25 per cent, calculated from the date 
the GST was paid to Domaine customers. The 
settlement established a regime whereby these 
refunds were to be paid to the customers over a 
period of six weeks.

The Commission was satisfied the settlement 
represented a positive outcome for Domaine’s 
customers as it ensured that they would obtain their 
refunds with interest and relatively quickly, rather 
than having to wait for a contested hearing which 
was not likely to occur until the end of 2002.

M etropolis Real Estate Pty Ltd

Misleading or deceptive conduct (s. 52), cash price 
to be stated in certain circumstances (s. 53C)

On 2 November 2001 the Commission obtained 
Federal Court orders against Metropolis Real Estate 
Pty Ltd for making false, misleading or deceptive 
representations to a client about the fee for acting as 
agent on a property sale.

In bringing the proceedings the Commission alleged 
that Metropolis Real Estate misled and deceived a 
client by quoting a flat fee of $5000 and then after 
settlement, and without the vendor’s consent, 
withholding an extra 10 per cent from settlement 
funds on account of the GST.

The court findings were consistent with the 
Commission’s view that pricing should be GST- 
inclusive to avoid misleading conduct.

The Commission had previously approached 
Metropolis Real Estate seeking to resolve the matter 
administratively but the company had declined to 
do so.

Metropolis has consented to orders:

■ declaring that it had engaged in false, 
misleading or deceptive conduct;

■ restraining it from representing GST exclusive 
prices for its real estate services;

■ requiring it to refund $500 to the vendor;

■ requiring its employees and agents to attend a 
trade practices compliance seminar; and

■ requiring it to pay the Commission’s legal costs.
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Flipstock Pty Ltd (t/a A  Man’s Toyshop)

Misleading or deceptive conduct (s. 52), cash price 
to be stated in certain circumstances (s. 53C), false 
or misleading representations about the price of 
goods and services (s. 53(e))

On 5 December 2001 the Commission accepted 
court enforceable undertakings from Flipstock Pty 
Ltd (trading as A Man’s Toyshop), a retailer and 
wholesaler of hardware.

The Commission investigated the company after 
receiving complaints about GST-exclusive pricing by 
A Man’s Toyshop in various media including 
newspapers, radio advertisements, in-store displays, 
at agricultural field days, catalogues, fliers and on 
the Internet.

A Man’s Toyshop is in Rockhampton, Queensland, 
and regularly displays its products at agricultural 
field days throughout Queensland. A Man’s Toyshop 
also operates a VIP Club the members of which are 
sent catalogues and fliers of products. Membership 
benefits include various levels of discounts.

In offering the court enforceable undertakings, A 
Man’s Toyshop will:

■ ensure prices are displayed/quoted inclusive of 
GST both in-store and at agricultural field days;

■ place corrective notices in-store advising 
customers that prices are now GST inclusive;

■ issue letters to A Man’s Toyshop VIP Club 
Members advising them that all prices will now 
be displayed/quoted inclusive of GST;

■ ensure all future advertising placed with 
newspapers, radio stations or via catalogues and 
brochures states GST-inclusive pricing;

■ remove GST-exclusive pricing displays from its 
website; and

■ conduct trade practices compliance training.
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