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... as long as you’re only talking about money, at 
the end of the day the company can take care of me. 
If you start talking about taking away my liberty, 
there is not a damned thing that the company can 
do for me.

I have been at this for 24 years now and I have lost 
count of how many time counsels for individual 
defendants have attempted to negotiate an additional 
or higher fine and all sorts of additional charitable 
works and contributions — anything to avoid jail 
terms. Not once have I had a lawyer for a corporate 
executive tell me that if I would just lower that fine 
by $100 000 he would do an extra month in jail.

Our average jail sentence this year was 14 months, 
which is a significant amount of time for an 
individual to spend in jail. I think it is appropriate 
and I am pleased that the focus on individual jail 
sentences has led to an increase in that level.

The amnesty program

The amnesty program has played a significant role 
in our successes and will continue to be a primary 
and potent investigative tool in prosecuting both 
domestic and international cartels. It amuses me 
that in 1993, when we first considered making the 
necessary changes in our amnesty program, we were 
criticised for proposing a program that amounted to 
absolution for the sinful. We argued that we were 
not in the business of absolution, we were in the 
business of destabilising and prosecuting cartels and 
we would leave absolution for another estate.

I think that that criticism was born of a natural 
tendency of prosecutors, myself included, not to 
want to give up prosecutorial discretion — you want 
to prosecute the people who are breaking the law.
So often you lose sight of the fact that what we are 
talking about is an increased prosecution, an 
increase in the number of cartels that will be 
detected, broken up and prosecuted. By allowing or 
creating the incentive for one cartel to break ranks 
and cooperate we have made cases that we never 
would have made — obviously a leniency policy 
aimed at unilateral conduct would not do much good.

But since all cartel activity is conspiratorial it has 
been very successful in increasing the number of 
successful prosecutions. I believe that will continue 
to be our most important prosecutorial tool.

International cooperation

Aside from the amnesty program the most 
important source of evidence for our prosecution in

international cases is cooperation from other 
jurisdictions. That has increased over the past years 
as evidence of international cartel activity has 
spread throughout the world. In the United States 
the cooperation we have received from jurisdictions 
has been critical to the success of our prosecutions. 
In the past 18 months we have been helped by five 
countries that executed search warrants and took 
other action at our request.

Over the past 24 months we have responded to 
requests for help from seven countries, mostly in the 
form of informal communications, assisting them with 
their investigations of cartel activities that affected 
their jurisdictions as well. I hope to see that increase.
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The opportunity to speak on this subject is both 
timely and welcome.

It is timely because the telecommunications industry, 
and the telecommunications market, are undergoing 
rapid technical and structural change. An audit 
helps us to identify what is done well in the industry, 
and what can be done better. In addition, it helps us 
identify both the Samaritans and the villains. It is 
welcome because it enables me to outline the 
Commission’s approach to important competition 
and regulatory issues.

The necessary background to my comments is the 
introduction of full competition in the telecommuni
cations industry in 1997. Competition has opened 
the way for new participants, and has catalysed 
innovation and new and different types of investment. 
The clear and unremarkable rationale of such reform 
is that competition provides benefits to consumers 
and to citizens, new opportunities to business, and 
an expanded market.
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It is clear, however, that in some places and to some 
minds, competition is understood in the same way 
that Saint Augustine viewed chastity and continence:1 
Oh Lord, give me competition, but not yet.

For telecommunications, competition currently needs 
more than the standard provision of competition 
laws. There are special industry-specific legislative 
provisions, both in the Trade Practices Act and the 
Telecommunications Act. In 1991 an access regime 
was established for telecommunications. This was 
modified significantly in 1997 when open entry was 
introduced.

An access regime was considered necessary — one 
that allowed for the fostering of competition in 
services provided by key facilities. Other provisions 
were introduced to protect and promote competition.

The regulated facilities typically relate to network 
infrastructure. For telecommunications, they are 
mainly the fixed, local network. The owners are able 
to leverage inherent monopoly power into 
downstream or upstream markets, to the detriment 
of other participants and consumers.

Part XIC of the Trade Practices Act requires the 
Commission to regulate to promote the long-term 
interests of end-users. The factors the Commission is 
required to assess in deciding if the interests of users 
are advanced are the promotion of competition, 
efficient investment, and universal connectivity.

We also need Part XIB, which empowers the 
Commission to act swiftly against instances of anti
competitive conduct. We support the retention of 
Part XIB.

Since market deregulation in 1997 the Australian 
telecommunications market has undergone the 
following profound structural changes.

■ The market is bigger. Between 1996 and 2000 
revenues increased by 64 per cent to $30 billion. 
The major contributors to revenue growth were 
mobile services, which increased over this period 
by 117 per cent, and data services, which grew 
by 159 per cent.

■ The market is more diverse. The range of carrier 
licences increased from 14 in 1997 to 70 in 2000.

■ It offers a range of improved services. For 
example, in 2000, 2.7 million Australian 
households, representing 25 per cent of fixed-line 
phone users, had Internet access. BIS Shrapnel 
forecasts that around 1.7 million Australians will

1 Saint Augustine, Confessions, bk. viii, ch. 7.

use high-speed digital subscriber line (DSL) 
technology to connect to the Internet by 2005.

■ The industry is better positioned in rural and 
regional Australia. For example, eight carriers are 
currently deploying or planning to deploy wireless 
local access networks in regional Australia.

j
| ■ It is reducing prices — partly in response to

regulatory pressure exerted by the Commission. 
Between 1997 and 2000 the price of internat
ional calls fell by 53 per cent, long distance calls 
by around 24 per cent, mobile calls by about 
19 per cent, and local calls by 13 per cent. In 
addition, PSTN (public switched telephone 
network) interconnection prices have fallen from 
3.5c per minute to around 1.3c per minute.

■ It is an industry that, in part, records strong 
profitability. This is especially the case for 
Telstra, whose return on equity in recent years 
has averaged around 30 per cent per annum.

The industry is therefore a dramatically different 
creature. Mirroring this, the structure and application 
of regulation has evolved. For example, recent 
amendments to Part XIC of the Trade Practices Act 
will go some way to streamline the operation of the 
access regime, and to facilitate the commercial 
settlement of access disputes. Improved access 
arrangements enhance the competitive process, 
leading to lower prices and a wider range of services 
and products for consumers.

Now I know the Commission has sometimes been 
cause for complaint from all sides. I know that some 
in the industry are not happy about the impact of 
regulation. Some say our powers are too strong, 
others say too weak. Some say we are too effective, 
others that we are ineffective.

In outlining the Commission’s views on the state of 
competition, investment and behaviour in the 
Australian telecommunications market, much of 
what I say will relate directly to the performance, 
attitude and behaviour of Telstra.

Profitability

Telstra is a fixed and massive presence in the
| Australian telecommunications market with an 

overall market share of around 75 per cent.

Recently, Telstra announced its third consecutive 
record net profit — $4.1 billion dollars for the 2000-01 
financial year. Earnings per share and shareholder 
dividends reached their highest levels on record.
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In announcing the results Telstra said that not withs
tanding its lower share price, it has an ‘exceptionally 
strong balance sheet, with excellent ratings from the 
key agencies, which augers well for the future’.

The Commission’s assessment is that Telstra’s 
profitability compares very favourably with other 
firms in the market and with overseas incumbent 
telecommunications operators. For example,
Telstra’s returns on equity persistently remain around 
30 per cent.2 In contrast, most companies in 
Australia struggle to produce 15 per cent3 and 
internal work by the Commission suggests an 
average rate of 11 per cent could be more accurate.

The Commission recently engaged Ovum, an 
international telecommunications consulting firm, to 
analyse the profitability of Telstra. The preliminary 
conclusions of this work show that:

■ on a range of relevant financial benchmarks, 
such as returns on equity, debt levels and 
margins, Telstra compares favourably to 
similarly positioned incumbents, Telecom New 
Zealand and Singtel; and

■ Telstra’s achieved rates of return appear to be 
significantly higher than Telstra’s weighted- 
average cost of capital. This is good news for 
investment.

You will also be aware that Telstra compares very well 
with British Telecom on key financial data. That 
said, Telstra’s domestic investments — the assets 
regulated by the Commission— seem to be performing 
substantially better than its overseas investments. 
Recent large write-downs on overseas assets — the 
assets not regulated by the Commission — have 
weakened Telstra’s overall performance.

The core domestic operations return more than 
30 per cent. But the rest, including the Asian joint 
venture between Telstra and PCCW, Telstra Saturn 
in New Zealand and pay TV operator Foxtel return 
just 7 per cent.4 Write-downs in this year’s financial

2 Essentially after-tax profit divided by outstanding 
shareholder equity.

3 See paper by Feeny S., and Rogers M., Profitabil
ity in Australian Enterprises, Melbourne Institute 
Working Paper No. 21/98, 1998. This indicates 
that returns on assets, returns on equity and 
EDBIT margins for a large sample of Australian 
firms averaged around 11 per cent for the years 
1986-1996.

4 Richard Gluyas, ‘His last chance —  last chance for 
Switkowski’, The Weekend Australian,
1/2 September 2001, p. 31.

statements totalled about $1150 million, including 
Saturn, Solution 6 and ECard.5

Profits therefore have been driven by telephony 
products in the domestic market — the regulated 
market. Telstra notes in its 1999-2000 annual report 
that such products ‘have traditionally generated most 
of our operating profit and have been more profitable 
than our non-telephony products such as data’ (p. 80).

Now, an assiduous regulator, such as the 
Commission, would be wise to acknowledge a 
tension here. Telephony generates the bulk of 
Telstra’s profits. Telephony is regulated by the 
Commission. Is the Commission therefore working 
successfully to develop competition? I believe we 
are. The telecommunications industry is 
characterised by high productivity gains and a high 
rate of technical innovation. These are factors that 
put strong downward pressure on cost. At the same 
time the market power of Telstra is such that it 
could, were its behaviour not constrained by 
regulation, exert considerable upward pressure on 
price. Because of its unique position as incumbent 
and one-time statutory monopolist, there have 
existed strong incentives for Telstra to under-invest in 
capacity and infrastructure.

It surprises me therefore that claims have been made 
by Telstra that the actions of the Commission have 
resulted in under-investment in the industry. On this, 
let me be as clear as possible: such claims do not 
appear to be credible. Investment by Telstra has 
been at consistently high levels. Any dispassionate 
analysis of the pricing decisions of the Commission 
would conclude that they are most unlikely to affect 
investment incentives faced by Telstra, and that they 
generally stimulate investment by others in the 
industry.

I believe that, as a general principle, investment in 
telecommunications is now both smarter and better. 
And that this smarter investment is a consequence 
of changes to the market since 1997, and of the 
regulatory oversight provided by the Commission.

Investm ent

Sir John Hicks, winner of the 1972 Nobel Prize for 
economic sciences, made the general point that a 
quiet life is the best of all monopoly profits.

5 Leonie Wood, ‘$150m wiped from Telstra books’, 
The Age, 31 August 2001, p. 3.
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The Commission endorses the operation of 
competitive markets because they sharpen efforts 
and concentrate minds. Competition makes for 
better decisions, which work to the betterment of 
consumers. No competition means that the ‘quiet 
life’ monopolist will be under little pressure to make 
efficient investment decisions. In Australia, 
competition is enhanced by allowing rivals to access 
the local facility owned by Telstra at prices that allow 
for the recovery of all efficient costs plus a prospective 
return on their investment sufficient to give them an 
incentive to proceed when it is efficient to do so.

I want to say here that the Commission works hard 
to determine appropriate access prices. We use data 
supplied by Telstra. We issue draft papers, so that 
we can benefit from the experience of industry. We 
employ experts to guarantee our calculations are in 
line with best practice. And finally, we obtain data 
from counterparts overseas to ensure our pricing 
decisions are soundly based. Why we go to so much 
effort is because the right price means that market 
participants face the right incentives.

The industry has invested strongly in infrastructure. 
Excluding cost of spectrum and licences, the 
Commission has conservatively estimated that 
capital expenditure in telecommunications has 
increased from around $5.5 billion in 1996 to a 
forecast $7.4 billion in 2001.

Of course, new investment by new entrants poses 
new challenges to Telstra, which continues to invest 
strongly in telecommunications infrastructure.

Telstra’s capital expenditures have averaged more 
than $4 billion per annum in recent years, and have 
focused on traditional areas of customer access and 
switching, but have also included mobiles and 
developing data areas. This is not a sign of regulation 
reducing investment, and these regulated areas show 
no fall-off in investment. In December 2000 Telstra 
defined a ‘new approach to investment’, which 
necessitates the use of infrastructure markets, new 
technologies and independent operators to deliver a 
more efficient and commercial approach to network 
investment. This is because, according to Telstra, it 
no longer necessarily needs to build and own all the 
network infrastructure used to deliver customer 
service.6 For example, Telstra has acquired comm
unication entities with the associated infrastructure.

During the fiscal year 2001 Telstra spent about 
$3.2 billion in acquisition of shares in enterprises

6 www.telstra.com.au/newsroom, Telstra Uses
Market to Optimise Investment’, 6 December 2000.

and additional investments involved in 
communications.7 This is, I emphasise, in addition 
to an estimated capital expenditure of just under 
$4.4 billion.

Should this new strategy surprise us? I do not think 
so. To my way of thinking, Telstra is responding to 
market pressures in an entirely predictable way.

But as well, the Commission expects to see market 
imperatives discipline the behaviour of new entrants. 
Until now, newcomers have established their own 
facilities, which are concentrated, naturally enough, 
in developing areas of the market.

At the behest of the Commission, BIS Shrapnel 
recently undertook a comprehensive survey of the 
industry. The picture that has developed indicates a 
large volume and a diverse range of investment.
Here are two examples.

■ Thirteen carriers have deployed, or are deploying, 
fibre optic local access networks. By 2002 about 
$4 billion will be invested in these local access 
networks and in a backbone transmission 
network. Currently, there are two or more entrants 
operating in each of the five major CBD areas.

■ Five carriers have spectrum to operate advanced 
broadband wireless networks. This is third 
generation technology that will bypass existing 
physical assets altogether. There are at least two 
alternative wireless networks either operating or 
in the advanced stages of introduction in each 
of the five major CBD areas.

I understand that the past is not a reliable guide to 
the future and that each moment we necessarily 
swim in a different river. I am not therefore claiming 
that, industry-wide, investment will continue to grow 
at the same rapid rate, immune from market factors 
and wider economic influences. There do appear to 
be significant cutbacks occurring or in store for the 
industry in most areas of the world. The reasons for 
these are well known — capital shortages, the new- 
economy slump and a substantial slowing in world 
economic growth.

From the evidence, however, the argument that the 
investment sky is falling in because of regulation is, 
in my view, an argument that cannot be sustained in 
the light of the approach taken to regulation in 
recent times.

7 Namely, Regional Wireless Company (RWC), 
Foxtel, Telstra Saturn Limited, Sausage Software 
Limited, Dynergy Limited and other minor 
investments.
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In addition to building and developing a new, 
dedicated capacity, however, entrants have also 
sought access to Telstra’s network. The Commission 
is directly involved in this and recognises the 
importance of ensuring timely access.

For example, 12 carriers are investing in fixed 
broadband xDSL (various types of digital subscriber 
technologies) infrastructure, with planned investment 
totalling at least $1.9 billion between 2001 and 
2003. The ability of carriers to rollout such services 
flows directly from the Commission declaring access 
to the ULL (unconditioned local loop) in 1999.

We recognise the importance of ensuring timely 
access to the ULL. It is why the Commission has 
established record keeping rules which require, 
among other things, Telstra to report on the way it 
provides access.

In a similar vein you will be aware that after a 
process of discussions under the auspices of the 
Telecommunications Access Forum, which was less 
than fully successful, we recently announced a 
public inquiry into whether a line sharing service 
should be declared or regulated under Part XIC of 
the Trade Practices Act.

The Commission wants to understand if a declara
tion is needed to improve competition and lead to 
efficient investment in broadband services. We are 
also wanting to identify the nature of long-term 
sustainable benefits — that is, lower prices and 
greater choice — that might flow from a declaration.

It is an important inquiry, and it goes to the heart of 
your interests as consumers and users of 
telecommunications services. I therefore urge you to 
make strong and comprehensive submissions.

A  coherent regulatory approach

In light of these developments and of industry 
change, what are the characteristics of the 
Commission’s approach? What are our priorities?

The Commission focuses on issues that are of greatest 
market significance and which, if not successfully 
addressed, would act to the detriment of end-users. 
We therefore seek to make markets work. And when 
we have had real concerns, we have acted.

For example, the Commission issued a competition 
notice to Telstra just over three weeks ago. The 
notice related to the pricing of Telstra’s wholesale 
and retail ADSL (asymmetric digital subscriber line) 
and architecture to provide the wholesale products.

The Commission regards number portability as an 
important positive influence on competition and 
pressed hard for its early introduction in the mobile 
market. Now the Commission is carefully monitoring 
carriers and carriage service providers and will ensure 
that mobile number portability is marketed to 
consumers properly and fairly. It is important that 
marketing standards remain high.

Telstra appears to be the only carrier charging its 
customers for porting their mobile numbers to 
another carrier. Such a fee, especially a high one, 
may deter or prevent customers from porting their 
mobile numbers. The result would be to retard 
competition in the mobile market. The Commission, 
you may have noticed, was vocal in arguing that 
Telstra should reduce the mooted porting charge of 
$30.1 believe that we have come some distance 
since then, with Telstra now charging $8.

On consumer issues the Commission has instituted 
proceedings under Part V of the Trade Practices Act 
in the Federal Court, alleging that Telstra made false 
and misleading statements to former One.Tel-Next 
Generation customers. The Commission was 
successful in obtaining an interim injunction after 
Telstra failed to respond adequately to the 
Commission’s concerns. We allege that Telstra’s call 
centre representatives made false statements about 
early termination fees that were in fact not payable. 
In late August, after the Commission had launched 
its case, Telstra gave all former Next Gen customers 
who had switched to Telstra the opportunity to 
terminate their new Telstra mobile contracts without 
penalty. The full case is before the Federal Court 
and will be heard next year (2002).

As a recent fourth example, in August 2001 Telstra 
charged MobileNet customers who retrieved unsoli
cited voice mail advertisements sent to its customers’ 
MessageBank facility. Telstra charged customers for 
the dubious pleasure of listening to an advertisement 
they had not requested. It is not acceptable for any 
company to impose uninvited services on customers 
and then charge for them. I am pleased to say that 
after considerable public comment Telstra withdrew 
the messages and refunded affected customers. 
Importantly, Telstra has provided undertakings that, 
in future, customers will not be charged for such 
broadcast messages and they will not receive an 
automatic debit if they retrieve such messages.

The Commission is also concerned to see that 
Internet products are marketed properly to consum
ers. The increased use of acceptable user policies is 
of interest to the Commission, because the conditions
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that apply to such policies have not always been 
made clear to consumers. We have therefore been 
encouraging ISPs to use acceptable user policies, in 
a clear and unambiguous fashion, and to define 
clearly the limits and boundaries of such policies.

I want to be clear to providers so that they will be 
clear to customers. The principle is very simple: your 
customers must know what they are signing up to.

Access and Foxtel

An access issue to do with Foxtel is:

■ whether the access regime should have been 
applied to analogue pay-TV services; and

■ the implications this might have for investment 
in and regulation of digital pay-TV services.

On the first question, in December 1998 the Comm
ission confirmed that the access regime should apply 
to an analogue pay-TV service. Because such an 
outcome was expressed very clearly in legislation this 
should not have been controversial. Nevertheless, 
much energy was expended on totally unsuccessful, 
but time-consuming court challenges to our decision, 
possibly causing less time to be spent by the 
Commission on other issues relating to access.

The response of Foxtel has been to criticise the 
access regime’s application to analogue pay-TV 
services, and to comment on the implications it 
believes it has for the company’s decision to make 
future investments in digital pay-TV services. 
Furthermore, Foxtel has claimed it is not a public 
service and it cannot be expected to subsidise 
content providers. The Commission finds this stance 
of particular interest. It implies that a decision has 
been made to declare digital pay-TV services, and 
that, if it were made — which could not be said to 
be necessarily likely — the Commission would ignore 
statutory criteria on pricing. Such a presumption is 
in direct conflict with statements made by the 
Commission that it has made no decision on 
whether digital pay-TV services should be declared 
and that it follows investment-related criteria in 
determining prices. The Commission has already 
said that declaration may not occur because the 
digital issues are different from analogue ones: the 
technology is different, the capacity is much greater 
and the commercial implications are different. Any 
decision by the Commission will be coloured by the 
need to ensure that the market operates efficiently 
and advances the long-term interests of end-users.

A digital network has a vast capacity. Any analysis 
of access issues would ask why an owner would not

want to make access widely available at prices that 
provide incentives for maximum use of the network, 
thereby making the network profitable. As with any 
other facility, the Commission would not expect 
access to be provided on uncommercial terms.

A  system of negotiation, arbitration  
and re-arbitration

In 1997, after a period of debate about the nature 
of the industry-specific regulation that would be 
applied to the telecommunications industry, it was 
decided to proceed on a bi-partisan basis. Instead of 
taking a straightforward regulatory approach to 
making access decisions, a model designed to 
emphasise the commercial resolution of access 
matters, with resort to arbitration if this failed, 
should be adopted.

A system based on a so-called process of 
‘negotiation and arbitration’ was adopted. This does 
not describe our experience. Our experience in 
dealings with Telstra is that decisions are first 
negotiated, then arbitrated and then re-arbitrated. 
Enough has been said on the difficulties of 
meaningful negotiation. What I want to stress is that 
we have three processes: negotiation, arbitration, 
and re-arbitration. I suspect the reason for this is 
good old fashioned rent seeking on the part of Telstra.

It pays a firm that exerts monopoly power and earns 
monopoly profits, a firm like Telstra, to spend 
money in an effort to retain that monopoly position, 
and to do so for as long as possible. Monopoly rents 
accrue as a consequence, not of dynamic business 
decisions, but of spending the most on rent-seeking, 
rent-protecting behaviour.

Estimates vary, but it has been suggested that Telstra 
spends more than $50 million on lawyers annually. 
This expenditure is mainly aimed at regulatory 
matters. It funds the gaming of the regulatory process, 
so that monopoly profits can be safeguarded.

At present, decisions by the Commission can be 
reheard in the Australian Competition Tribunal.
That is, a completely new or de novo arbitration. It 
is rearbitration. It goes far beyond normal rights of 
appeal that are available in arbitration. Telstra, 
having been given the benefit of arbitration, should 
at best have the normal rights of appeal on 
arbitration. That is, an appeal on points of law to 
the Federal Court. This would allow appeals on any 
misinterpretation of economic criteria by the 
Commission and all or any process failures.
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The Commission, the Government, and many 
industry participants have indicated a concern about 
this unrestricted review process being gamed by 
Telstra. The result, which is strategic delay, leads to 
uncertainty, hurts investment and confirms the 
dominant position of Telstra. You will be aware that 
the PSTN interconnection decision has been before 
the Tribunal for almost 12 months. This is because 
the process is systemically flawed.

In the Administrative Review Council guidelines on 
decisions that should be subject to review, it is 
acknowledged that some factors exclude complete 
re-hearing of matters. Decisions that require 
extensive inquiry processes, such as the process of 
re-hearing that typifies telecommunications matters, 
should be exempt. I agree with the clear intent 
outlined in these ARC guidelines. My view is that the 
system should not be held hostage to automatic and 
systematic appeals by Telstra.8 The strategy is clear: 
delay the initial arbitration process as much as 
possible, and then appeal the decision so it has to 
be heard all over again.

I want to highlight this behaviour by continuing with 
the local-call resale example. There are issues of 
process here, and there are issues of content. Briefly, 
in November last year the Commission finalised its 
PSTN pricing approach. It then set about 
implementing the decision, which has taken around 
seven months. It was only after the implementation 
was near-finished that Telstra then made a 112 page 
submission on the principles itself. Quite deliberately, 
Telstra sought to reopen the whole pricing approach.

The latest submission contrasts starkly with the 
original one made by Telstra when the Commission 
first considered its pricing approach. At that time 
Telstra made two submissions that totalled 11 pages 
— and even then the second, of eight pages, was 
made only when the Commission was reaching 
finalisation of the approach to pricing. Presumably

Telstra has mistakenly claimed that, in a speech in 
Egypt, I said that there should be a full merits- 
based right of appeal on trade practices matters. 
The speech was about Egypt’s fledgling competi
tion laws on cartels and mergers, for which I have 
always supported full rights of appeal. Egypt has 
no interest in introducing an access regime, let 
alone a negotiate-arbitrate model. My comments 
clearly did not relate to access appeals. My views 
on the need to limit the right to appeal on pricing 
matters were first expressed in my book, The 
British Prices and Incomes Board, Cambridge 
University Press, 1972, and have been frequently 
expressed since that time.

Telstra believed it was minimising risk by making the 
arguments in support of its view at the very end of 
the arbitration process. If this is the case, then it is, I 
think, a distortion of the practice of risk management.

Turning briefly to the content of the Tribunal 
hearing, I can report to you those issues that have 
been canvassed in public and which are on the 
public record.9 10 11

According to evidence given to the Senate’s Environ
ment, Communications, Information Technology 
and the Arts Legislation Committee, Telstra is asking 
for more than 3.5c per minute for local carriage 
service (LCS) interconnect — more than double the 
rate now set by the Commission. At the same time, 
however, Telstra claims in public that it is not 
seeking to double the rate, and refers to the rate of 
1.3 and 1.5 cents per minute currently in the market.

My view is that you’re either pregnant or you’re not. 
If Telstra is claiming that a high rate is necessary to 
ensure cost recovery and to maintain and improve 
the network, and drive efficient investment, then 
why is it not now seeking such a price in the market? 
The answer, of course, is because Telstra is gaming 
the process.

This particular episode has confirmed me in my view 
that the system as it currently exists has become 
degraded: negotiation, arbitration and re-arbitration 
is too much. The system confers upon Telstra a suite 
of rights about which human rights lawyers can only 
dream. My strong belief, the consequence of the 
Commission’s experience in this area, is that we 
should do away with a process that provides 
incentives for gaming, and which increases costs for 
industry and consumers alike.

And that reviews of decisions should be conducted 
on the more usual and rigorous basis of errors of 
law, fact or procedure.

9 Senate Committee on the Trade Practices 
Amendment (Telecommunications) Bill 2001, 
Hansard Proof, 12 September 2001, p. 15.

10 Gluyas, R., ‘Fels to back up telcos sort o f, The 
Australian, 12 September 2001, p. 25.

11 Senate Committee on the Trade Practices 
Amendment (Telecommunications) Bill 2001, 
Hansard Proof, 12 September 2001, p. 34.
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