
Enforcement
The following are reports on new and concluded 
Commission actions in the courts, settlements 
requiring court enforceable undertakings (s. 87B) 
and mergers opposed by the Commission. Other 
matters currently before the court are reported in 
appendix 1. Section 87B undertakings accepted by 
the Commission and non-confidential mergers not 
opposed by the Commission are listed in appendix 2.

GST enforcement matters are listed at the end of 
this section.

Mergers (Part IV)

Industrial Galvanizers Corporation/ 
Transfield Pty Limited

Acquisition (s. 50)

On 9 January the Commission decided it would 
oppose Industrial Galvanizers Corporation’s acquisition 
of Transfield Pty Limited’s galvanising business at 
Richlands in Brisbane. IGC and Transfield are the 
two largest providers of galvanising services in 
Australia. Transfield wants to sell its three galvanising 
plants at Seven Hills in Sydney, Richlands, Brisbane 
and Townsville. The Commission informed the 
parties it did not object to the sale of either the 
Seven Hills or Townsville plants to IGC.

The Commission considered that the acquisition by 
IGC of the Richlands plant would lead to a 
substantial lessening of competition in the provision 
of galvanising services in the Brisbane region. It 
conducted extensive inquiries and found widespread 
concern among market participants about the 
position the merged entity would have in Brisbane.

It found that the market is predominantly regional 
with customers rarely shipping goods large distances 
to be treated. It also drew attention to recent 
legislative changes requiring it to consider the 
competitive impact of proposed mergers and 
acquisitions on regional markets. The proposed 
acquisition would have resulted in IGC having a 
more than 80 per cent share of the market for 
galvanising services in the Brisbane region.

Transfield is the only competitor able to match 
IGC’s capacity to galvanise longer steel lengths. The 
only remaining competitor in Brisbane, Sunstate 
Coatings, is constrained in its ability to compete 
with IGC on longer steel lengths because of the 
small size of its galvanising bath.

If IGC acquired the Richlands facility, the Commission 
believes there would be little effective competitive 
constraint on the conduct of the merged entity.

The Commission found there are significant 
regulatory barriers (in particular environmental 
approval) to establishing a suitably large galvanising 
plant to compete with IGC in the galvanising of 
longer steel lengths.

The Commission also noted that IGC produces 
lighting columns/poles and safety noise barriers in 
competition with some of its galvanising customers. 
The Commission was concerned that IGC could use 
a dominant position in the galvanising market to 
leverage influence into other markets into which 
galvanising services are required.

Manildra Group/acquisition of assets of 
Weston Bioproducts and the 
Narrandera Flour Mill from George 
Weston Foods Ltd

Acquisition (s. 50)

The Commission announced on 22 February 2002 
that it would not oppose The Manildra Group’s 

| proposed acquisition of assets of Weston Bioproducts 
and the Narrandera Flour Mill from George Weston 
Foods Ltd. It made the decision on the basis of an 
undertaking signed by Manildra to divest Weston 
Bioproducts’ Queensland and Western Australian 
assets and to submit to a price monitoring regime.

The Commission found that the divestiture of these 
two plants was needed to maintain competition in 
the markets for starch and starch sugars in Australia. 
Starch and starch sugars are key inputs for the 
confectionery, brewing, food and paper industries.

The court enforceable undertaking consists of the 
following two main elements.
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■ The divestiture of two of Weston Byproducts’ 
facilities, at Moorooka in Queensland and 
Henderson in Western Australia. The Commission 
must approve the purchaser or purchasers of the 
assets which account for about 8 per cent of 
starch production in Australia. With further 
investment, the Queensland plant could also 
manufacture starch sugars.

■ A price monitoring regime that requires Manildra 
to submit to a confidential independent audit 
every six months for 36 months enabling the 
Commission to examine any cost or price 
changes that occur in the industry.

The Commission aims to lock a competitive 
constraint into the market by requiring that the two 
plants are divested to a purchaser, or purchasers 
that will compete independently of Manildra and the 
other producer in the market, Penford. Manildra will 
retain the Narrandera flour mill and GWF’s Altona 
plant in Victoria after the acquisition.

The merged firm’s major competitor in the market 
will be Penford, a supplier of specialty starches.

In the two other markets affected by the acquisition, 
flour and gluten, the Commission found that:

■ the proposed acquisition would not substantially 
lessen competition in the market for flour given 
the presence of other flour producers and the 
fact that the Narrandera flour mill is mainly 
used as an in-house provider of flour

■ domestic prices of gluten would be constrained 
by actual and potential import competition. 
Gluten is an internationally traded commodity 
and imports already compete in the Australian 
market.

The Commission also noted the relationship between 
prices of gluten and starch, and their relationship 
with starch sugars, as a constraint on the pricing of 
each product. Flour is processed into gluten and 
starch, and starch can be further processed into 
starch sugars. Therefore, prices and demand for one 
product can influence the price and demand for the 
others. This limits a company’s ability to use market 
power to charge higher prices for these products.

Market inquiries revealed that customers were 
already investigating the possibility of importing 
unmodified starch were Manildra to raise prices.

Manildra and GWF’s customers include major global 
corporations in the paper, brewing, confectionery 
and food industries which the Commission believes 
are well positioned to seek alternative sources of

supply should Manildra attempt to raise prices.
These customers have also developed innovative 
purchasing methods—both Nestle and Cadbury have 
conducted on-line bidding processes to purchase 
glucose. The Commission also considered the role of 
international markets in its investigation. Manildra 
competes globally, deriving more than half of its 
revenues from exports, and faces competition from 
international companies with substantial production 
capacities. Manildra expects that the acquisition will 
lead to efficiencies enabling it to continue to compete 
internationally. Pricing pressure from competitive 
international gluten markets is expected to play a 
role in restraining prices domestically.

Unconscionable conduct 
(Part IVA)

Westfield Shopping Centre 
Management Co (Qld) Pty Ltd, 
Westfield Management Ltd, Westfield 
Design and Construction Pty Ltd & ors

Alleged misleading or deceptive conduct (s. 52) and 
unconscionable conduct (s. 51AC)

On 19 November 2001 the Commission instituted 
proceedings in the Federal Court, Brisbane, against 
Westfield Shopping Centre Management Co (Qld) 
Pty Ltd, Westfield Management Ltd and Westfield 
Design and Construction Pty Ltd. The Commission is 
also taking action against two employees for allegedly 
aiding or abetting or being knowingly concerned in 
the alleged misleading or deceptive conduct.

The Commission alleges that Westfield contravened 
the misleading or deceptive conduct provisions of the 
Act through misrepresentations made in the course 
of leasing negotiations to former tenants of the 
Indooroopilly Shopping Centre, Brisbane (previously 
managed by Westfield), regarding matters including:

■ the development of the area adjacent to the 
tenants’ site into an outdoor dining precinct 
including the construction by a certain date of a 
number of specified restaurants that would 
attract patronage to the area

■ the consistent flow of customers past the site 
because of its location and the design of the 
food court

■ that the plans discussed with the former tenants 
for the food court were final and not subject to 
revision when this was not the case.
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The Commission’s action against the first and 
second respondents for unconscionable conduct 
arises out of Westfield’s refusal to finalise a 
settlement with the former tenant regarding the 
alleged misleading or deceptive conduct unless:

■ the former tenants withdrew their complaint to 
the Commission and notified it that they were 
satisfied with the settlement

■ an undertaking was received by Westfield from 
the Commission that it would cease its 
investigation into the matter

■ the former tenants abide by a clause in the 
proposed settlement document that they would 
not ‘commence, recommence or continue any 
claim, administrative or governmental 
investigation or challenge against the landlord 
and/or Westfield in respect of the 
misrepresentations, the lease, the previous 
litigation undertaken by the former tenants or 
any contract, arrangement or understanding 
between the former tenants and Westfield’ .

The Commission is seeking:

■ findings of fact

■ declarations that the parties have breached the 
relevant provisions of the Act

■ injunctions restraining all the respondents from 
engaging in conduct that contravenes s. 52 of 
the Act

■ injunctions restraining the first and second 
respondents from engaging in conduct that 
contravenes s. 51 AC of the Act

■ damages for the former tenants

■ costs.

A directions hearing scheduled for 8 February 2002 
was vacated by agreement and consent orders were 
filed outlining interlocutory steps concluding in June 
2002 with a trial date to be fixed.

Australian Industries Group Pty Ltd t/a 
Half Price Shutters

Misleading or deceptive conduct (ss. 52, 59(2)), 
unconscionable conduct (s. 51AC) and contravention 
of the mandatory industry codes (s. 51 AD)

Proceedings were instituted on 4 August 2000. On 
1 March 2002 the court granted by consent:

■ declarations that AIG breached the Act

■ injunctions restraining AIG from engaging in 
such conduct in the future

■ compensation to installers Shaldonwaters Pty Ltd 
($25 000) and R&J Electrical Services ($20 000) 
and to dealer Danro Pty Ltd ($32 594)

■ orders that AIG institute a trade practices 
compliance program

■ the Commission’s costs.

The court also found Mr Keirle party to the breaches 
of the Act by AIG and Mr Gullotti party to the 
unconscionable conduct towards the installers.

Avanti Investments Pty Ltd and 
Dr Giuseppe Barbaro

Unconscionable conduct (ss. 51AA, 51AC), 
misleading or deceptive conduct (s. 52), 
false or misleading representations about land 
(s. 53A), undue harassment or coercion in 
connection with land (53A(2))

Proceedings were instituted on 27 April 2001 with 
the Commission alleging that Avanti Investments had:

■ entered into agreements to lease the land at 
Salisbury in South Australia in 1994 and that 
the agreements had no limitation on the water 
available to the landlord from a bore on the land

■ in 1998, and again in 1999, made the farmers 
sign new lease agreements which each time 
significantly reduced the amount of water 
available after having represented that the 
agreements were the same as the 1994 
agreement except for the rent and the term

■ in 1998 sold a significant proportion of the 
water allocated to the bore with the result that 
the farmers would incur excess water charges

■ demanded payment from the farmers of more 
than $67 000 for excess water for the years 
1998-99 and 1999-2000.

The Commission also took action against 
Dr Giuseppe Barbaro, a former director and 
representative of Avanti Investments, for allegedly 
aiding or abetting or being knowingly concerned in 
the breaches.

The trial started on 22 October 2001 and on 
26 October 2001 was adjourned to a date to be fixed. 
It was to resume on 25 February 2002, however on 
that day the matter was settled by consent.

The court declared that Avanti had engaged in
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unconscionable conduct in breach of s. 51AC of the 
Trade Practices Act, misleading or deceptive 
conduct in breach of s. 52 and made false or 
misleading representations about the land leased by 
the market gardeners, in breach of s. 53A.

It also declared that Dr Giuseppe Barbaro, a former 
director of Avanti, was knowingly concerned in, or 
party to, the conduct of the company.

The court granted injunctions which:

■ restrain Avanti from demanding payment from 
the market gardeners and require them to 
indemnify the market gardeners for excess water 
charges for the financial years 1998-99 and 
1999-2000

■ require Avanti and Dr Barbaro to indemnify the 
market gardeners for any excess water charges 
for water usage up to a maximum of 77 730 
kilolitres during the terms of their leases due to 
expire on 1 January 2004.

Avanti and Dr Barbaro were also ordered to pay the 
Commission’s costs. All of the orders of the court 
were made with the consent of the respondents.

Fair trading (Part V)

Western District Health Fund Limited

Alleged misleading or deceptive advertising
(ss. 12DA, 12DB(c), 12DB(g) and 12DF of ASIC Act)

On 23 January 2002 the Commission instituted 
proceedings against Western District Health Fund 
Limited in the Federal Court, Sydney, alleging 
misleading or deceptive advertising of its health 
insurance products. The proceedings have been 
instituted under the Australian Securities and 
Investments Commission Act 1989 as opposed to 
the Trade Practices Act. At the time of the alleged 
conduct, health insurance fell within the definition of 
a financial product and was regulated through the 
ASIC Act. Since December 1998 and at the time of 
the alleged conduct, the Australian Securities and 
Investments Commission had formally delegated the 
regulation of all consumer protection aspects of 
health insurance to the Commission through the use 
of nominated Commission officers as delegates.

The Commission alleges Western District Health 
Fund, in a television advertisement, made 
representations that ‘all operations (are) covered’ 
with ‘no excesses or co-payments’ and that ‘there’s 
nothing hidden or complicated’, in an endeavour to

entice consumers to transfer or join their health 
insurance fund. The advertisement contained two 
fine print disclaimers that provided that a consumer 
would receive coverage for operations ‘as per (the) 
Government Medicare Benefits Schedule’ and that 
no excesses or co-payments apply to ‘hospital 
accommodation only’.

The Commission alleges that the disclaimers were 
inadequate, not sufficiently meaningful and unlikely 
to come to the attention of consumers. The 

! Commission is seeking declarations that Western 
| District Health Fund contravened the relevant 

provisions of the ASIC Act.

The Commission is also seeking court orders 
including:

■ the publication of corrective advertising on the 
television channels on which the original 
advertisement appeared

■ where appropriate, the refund of monies paid by 
some members in association with hospital and/ 
or medical expenses including any excesses or 
co-payments

■ the refund of the cost of 12 months membership 
j  for some members; where appropriate, the

payment of all hospital and medical expenses 
for all operations for some members for a 12- 
month period

■ undertakings not to make similar 
misrepresentations in the future

■ an order requiring Western District Health Fund 
to review their trade practices compliance 
programs

■ costs.i
A directions hearing was held on 21 February 2002 
and a further directions hearing was listed for 9 May
2002.

Wizard Mortgage Corporation Limited

Alleged misleading or deceptive conduct (s. 52), 
performance characteristics of goods (s. 53(c)), 
misleading representations about the standard, 
qualify, value, grade, composition, style, model, or 

| history of goods or services (s. 53 (aa))

On 6 February 2002 the Commission instituted 
proceedings against Wizard Mortgage Corporation 
Limited in the Federal Court, Melbourne, alleging 
false, misleading or deceptive conduct in the 
advertising of its loan product known as the
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Rate Breaker loan.

The Commission alleges that in June and July 2001 
Wizard advertised the RateBreaker loan on 
commercial television and promoted this loan as 
having some features which, in fact, were 
unavailable. Specifically, it is alleged that Wizard 
promoted the RateBreaker loan at the interest rate 
of 5.64 per cent with features such as direct salary 
crediting and the ability to change monthly 
repayments to fortnightly or weekly repayments. It is 
alleged these features were not available with the 
RateBreaker loan but were available with loans 
taken out at a higher interest rate.

The Commission is seeking court orders including:

■ declarations that Wizard’s advertising breached 
the relevant provisions of the Act

■ injunctions restraining Wizard from advertising in 
the same way in the future

■ orders requiring Wizard to publish corrective 
advertisements in the media in which the 
original advertising appeared

■ costs.

A directions hearing has been listed for 14 June 2002.

Mr Stephen Henry Wayt

Misleading or deceptive conduct (s. 52), misleading 
representations about the standard, qualify, value, 
grade, composition, sfyle, model, or history of goods 
or services (s. 53(aa)), misleading representations 
that a particular person has agreed to acquire goods 
or services (s. 53(bb), misleading representations 
about the performance characteristics of goods 
(s. 53(c)), misleading representations about 
sponsorship, approval or affiliation of a corporation 
(s. 53(d)), misleading representations about a 
buyer’s needs for goods or services (s. 53(f))

On 26 February 2002 the Federal Court made orders, 
by consent, which included declarations that 
Mr Wayt had breached the Trade Practices Act. 
Proceedings were instituted on 5 April 2001 with the 
Commission alleging that COM.AU.REGISTER sent 
businesses and organisations throughout Australia a 
fax that was likely to mislead recipients into 
believing that COM.AU.REGISTER was responsible 
for registering Internet domain names when it was 
not and could not provide that service. It was also 
alleged it was likely to mislead businesses and 
organisations who had paid, or were contemplating 
payment, into believing that they had previously had

business dealings with COM.AU.REGISTER when 
they had not.

Court orders require Mr Wayt to send corrective 
facsimiles and display a corrective notice on the 
COM.AU.REGISTER Internet site. Mr Wayt is also 
required to implement a trade practices compliance 
program and contribute to the Commission’s legal 
costs.

The court also accepted an undertaking from Mr Wayt 
that he will refrain from making representations in 
the conduct of the COM.AU.REGISTER business 
stating or implying that:

■ the business offers the service of Internet domain 
name registration if it does not

■ persons, companies, businesses and/or 
organisations are required to obtain the services 
offered by the business to maintain their Internet 
domain name if they do not

■ the business has an affiliation with the bodies 
responsible for the registration of Internet 
domain names if it does not

■ the business has had prior dealings with persons, 
companies, businesses or organisations if there 
have been no prior dealings

■ the business is able to provide services which 
allow persons, businesses, companies and/or 
organisations to ensure compliance with 
applicable taxation and other statutory 
authorities when it does not

■ making a payment to the business will result in 
the provision of services if those services would 
be provided regardless of the payment.

Back to Basics Worldwide Education 
Aids Systems Pty Ltd, Hartwich Pty 
Ltd, and ors

Misrepresentation in relation to profitability of a 
business (s. 59(2))

On 19 March 2002 Spender J found that 
representations made to distributors by the 
companies and their directors were false or 
misleading in relation to profitability and risk.

The Commission had filed criminal proceedings in 
the Federal Court in Adelaide on 17 April 2000 
against Back to Basics Worldwide Education Aids 
Systems Pty Ltd, Hartwich Pty Ltd, and the 
companies directors John Moon (aka John Croke) 
and Wayne Baker. It was alleged that the companies
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and their directors placed advertisements in 
newspapers offering a business opportunity selling a 
range of educational aids for an investment of up to 
$65 000. At least seven distributors were recruited.

The Commission alleged that the representations 
were false or misleading in relation to profitability 
and risk, particularly the misrepresentations that:

■ high sales returns had been achieved

■ distributors would earn up to $150 000 per year

■ other distributors were doing well.

The Commission alleged that there was no reasonable 
basis on which these claims could be based. On 
30 March 2001 the defendants Moon and Baker 
pleaded guilty and penalty submissions were made.

On 19 March 2002 Spender J convicted all four 
defendants and ordered fines and compensation 
totalling $720 000. The specific fines were Back to 
Basics ($180 000), Hartwich ($40 000), John Moon 
($10 000) and Wayne Baker ($10 000). The orders 
for compensation totalled $486 000 and were made 
joint and several against all four defendants. In 
addition there were orders for costs and injunctions.

GST compliance and 
enforcement (Part VB)

Commodore Homes (WA) Pty Ltd

Misleading or deceptive conduct (s. 52), false or 
misleading representations about the price of goods 
and services (s. 53(e))

On 12 February the Federal Court found that 
Commodore Ffomes (WA) Pty Ltd, a member of the 
Buckridge Group of companies, breached the 
consumer protection provisions of the Trade 
Practices Act by misleading new home buyers about 
the time taken to build their new homes and the 
application of the GST to their home contracts.

The Commission alleged that in the lead-up to the 
introduction of the GST, Commodore Homes 
represented to potential homebuyers that, if they 
signed up with Commodore Homes, they would 
have their homes built by 1 July 2000 and avoid 
having to pay GST. But delays in construction of the 
new homes meant that many homes were, in fact, 
not completed by that date and Commodore 
Homes tried to recover the GST component.

In settling the action with the Commission,

Commodore Homes voluntarily refunded $882 124
to 264 new home buyers.

The court granted, by consent:

■ declarations that Commodore Homes’ conduct 
breached the Act

■ injunctions restraining Commodore Homes from 
engaging in such conduct for three years

■ orders that Commodore institute a trade 
practices compliance program

■ costs.
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