
International
developments

US judgment leads ACCC to 
look at cigarette labelling
The Commission is carefully examining legal 
developments in the US after a major court 
judgment against a tobacco company over the use 
of terms such as ‘light’ and ‘mild’ on cigarette 
packaging. An Oregon jury recently ordered tobacco 
giant Philip Morris to pay US$150 million after a 
smoker of low tar cigarettes, now deceased, had 
argued that Philip Morris gave a misleading 
impression that they were safer than normal 
cigarettes.

In September 2001 the Senate asked the 
Commission to report on the performance of its 
statutory functions in relation to the tobacco 
industry. The report summarises the Commission's 
tobacco-related activities, including:

■ the continuing ‘light’ and ‘mild’ investigation

■ the current inquiry into the destruction of crucial 
documents by an Australian tobacco company

■ recent action against tobacco companies under 
price fixing and merger laws

■ enforcement of the mandatory health warnings 
on cigarette packaging.

A key finding of the report is that major US-style 
court judgments against tobacco companies may 
not be easily translated into the Australian legal 
system, including Australian trade practices law.
This applies not only to the issue of ‘light’ and 
‘mild’ terminology, but also to more general actions.

US litigation has largely been based on state tort law 
and federal ‘unjust enrichment’ laws, rather than 
trade practices legislation. There are generally no 
direct Australian equivalents for these laws. US 
courts also impose less strict standards for the 
certification of class actions.

While private litigants are increasingly looking to test 
Australian negligence law against tobacco 
companies in the courts, the possibility of broad- 
based action under Australia's Trade Practices Act is 
not yet clear and requires further examination.

From the UK
The following items come from the Office of Fair 
Trading's website < http://www.oft.gov.uk> and its 
magazine, Fairtrading, unless otherwise stated.

U K  wants changes in European m erger 
regulation

Summarised from a report on the Financial Times 
website at < http://news.ft.com>.

The UK government has criticised European 
competition regulators for a lack of accountability, 
in their scrutinising of mergers. In a letter from the 
Department of Trade and Industry it has urged 
Mario Monti, Competition Commissioner, to split 
the Commission's merger department into two to 
introduce stronger safeguards for companies. 
Companies, including General Electric of the US, 
whose US$43 billion takeover of Honeywell was 
blocked by Mr Monti in 2001, and lawyers in Europe 
and the US have claimed the European regulatory 
system is insufficiently accountable.

The Department of Trade and Industry wants the 
European Commission:

■ to replace the current ‘dominance test’ under 
which authorities have to prove the deal would 
create or strengthen a company's dominant 
position in its market with the US test of a 
‘substantial lessening of competition’

■ to split the merger task force into one that 
makes a preliminary one-month study into a 
proposed merger and another to do a four- 
month, in-depth investigation if possible 
competition problems were found.
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W orking out fairer fitness deals

The OFT recently released a contracts guide for the 
health and fitness industry to complement a 
consumer leaflet Are they jit to join designed to give 
practical help and advice to consumers on health 
and fitness club agreements. The private health club 
fitness market is worth more than £600 million.

The guidelines on unfair standard terms in health 
and fitness club agreements follow almost 200 
complaints received by OFT from consumers. Main 
areas of concern are contract terms that:

■ try to exclude a club’s liability for death or 
personal injury or for loss or damage to 
members’ property

■ are unclear about the minimum membership 
period and the notice period for cancellation

■ are unclear about cancellation charges

■ are unclear about the consequences of 
cancellation

■ allow clubs to make unrestricted changes to 
facilities.

Launching the guidance, Penny Boys, Deputy 
Director General of Fair Trading said:

Attempting to exclude liability for matters such as 
death or personal injury is a very serious matter and 
cannot be allowed to continue.

From the US
Unless otherwise stated, the following items come 
from the Federal Trade Commission's press releases 
on its website < http://www.ftc.gov> and from 
Antitrust & Trade Regulation, published by the 
Bureau of National Affairs, Inc.

M ortgage lender settles predatory  
lending charges

Nearly 18 000 borrowers could receive as much as 
US$60 million in compensation under the terms of a 
settlement of a lawsuit involving a California-based 
home mortgage lender, First Alliance Mortgage 
Company.

The settlement creates a consumer redress fund that 
will include all of the remaining assets of First 
Alliance and its affiliates, now being liquidated in the 
bankruptcy court, as well as a payment of US$20 
million from CEO Brian Chisick and Sarah Chisick, 
who served on First Alliance's board of directors.

! The settlement amount is one of the largest 
I consumer protection recoveries in FTC history.

i First Alliance, headquartered in Irvine, California,
I offered home loans, usually secured by first 
: mortgages. The company targeted its loans to the 
; ‘subprime’ market, which includes homeowners with 
: poor credit ratings who may not be able to qualify 

for conventional loans.

It was alleged that First Alliance marketed its loans 
through a sophisticated campaign of telemarketing 
and direct mail solicitations. Consumers who visited 
First Alliance’s loan offices in response to the 
solicitation were subjected to a lengthy sales 
presentation known as the ‘Track’ . According to 
these complaints, First Alliance’s solicitations and 

! the Track presentation misled consumers about the 
' existence and amount of loan origination fees 
; (commonly known as points) and other fees that 
: First Alliance charged— which typically amounted to 
! 10-25 per cent of the loan. Consumers also were 
: allegedly misled about increases in the interest rate 

and the amount of monthly payments on adjustable 
rate mortgage loans that the company offered.

Dom ain  nam e scam s

Bogus domain name website shut down

An operation that used deceptive spam messages and 
appeals to patriotism to sell Internet addresses such 
as ‘.usa’ that do not work has been shut down by a 

| US District Court at the request of the FTC. The court’s 
: action ensure that the defendants will not be able to 
: re-emerge by registering the same domain names 

offshore. The court also ordered an asset freeze to 
preserve money for consumer redress. Officials from 
the UK Office of Fair Trading helped the FTC and 
are investigating similar activities in the UK.

The bogus businesses had sold domain names 
ending with suffixes such as ‘.brit’ and ‘.bet’ and 
after September 11 launched an aggressive spam 
campaign in the US to advertise domain names 
ending in ‘.usa’ . Subject lines in their email read,
‘Be Patriotic! Register .usa Domains’ .

A hyperlink connected consumers to a website at 
which they were offered the advertised domain 

i names for US$59 each. The FTC alleged that the 
! companies are not accredited domain name 
i registrars, that the ‘ .usa’ domain names are not 
: useable on the Internet, and that they probably 

never will be useable. In papers filed with the court, 
the agency said that many consumers had
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purchased multiple bogus domain names, and the 
defendants likely pocketed more than $1 million 
from their illegal scheme in less than a year.

The FTC complaint names TLD Network Ltd, 
Quantum Management (GB) Ltd, TBS Industries 
Ltd, Thomas Goolnik, and Edward Harris Goolnik 
of Finchley Road, London, England.

Consumers duped into buying variations on their 
own domain names

A Canadian company will pay US$375 000 in 
consumer redress to settle FTC charges that their 
domain name sales scheme violated federal laws. 
The settlement bars the defendants from making 
false or misleading statements during the sale of 
goods or services related to domain names, email, 
or web-hosting and from using unsolicited faxes to 
market any goods or services. They must also 
provide domain-name registrations for the full terms 
originally purchased by consumers and tape record 
all outbound telemarketing sales calls made in the US.

Many of the small businesses affected received 
unsolicited fax solicitations stating:

URGENT NOTICE OF IDENTICAL DOMAIN NAME 
APPLICATION BY A THIRD PARTY.

The solicitation warned that an application for a 
domain name almost identical to the recipient’s has 
been ‘submitted to the National Domain Name 
Registry (NDNR) for registration’ by an unidentified 
third party. For example, the FTC alleged the 
defendants told the owner of a site < www.sobi- 
sky.org > that an application had been submitted to 
obtain the domain name < www.sobi-sky.net>. The 
solicitation continued:

Consequently, it is our opinion that this application 
may have been submitted in bad faith ...

The solicitation listed four reasons someone might 
want a copy-cat domain name, including ‘disrupting 
the business of a competitor’ , or intentionally 
attempting to lure the customers of another business 
by creating a confusingly similar web address. The 
fax solicitation offered to block the application by 
obtaining the copy-cat domain name for the fax 
recipient for a fee of $70. It warned that, if the 
consumer failed to act:

NDNR WILL NOT BE LIABLE FOR THE LOSS OF 
DOMAIN NAME LICENSE, IDENTICAL OR 
CONFUSINGLY SIMILAR USE OF YOUR 
COMPANY’S NAME; OR INTERRUPTION OF 
BUSINESS ACTIVITY OR BUSINESS LOSSES

The businesses named in the FTC suit are National 
Domain Name Registry, Electronic Domain Name 
Monitoring and Corporate Domain Name 
Monitoring. The companies are based in Toronto, 
Canada.

Fraudulent ads for dietary supplem ents

An FTC Commissioner, Sheila F Anthony, recently 
called on the dietary supplement industry to institute 
more and better self-regulation and on the media to 
refuse to run supplement ads that contain obviously 
false claims. It noted that there had been a:

... dramatic increase in the marketing of 
supplements and, with that increase, we have seen 
more examples of questionable claims ... Two 
factors have had a significant influence over this 
growth. The Internet has made it easier for snake oil 
salesmen to sell their products because it allows 
marketers, both large and small, to go global. In 
addition, many dietary supplement marketers 
believe that DSHEA [Dietary Supplement Health 
and Education Act] provides a green light to make 
implied health and disease claims and avoid FDA 
review or approval. Consequently, the Commission 
has seen its workload expand in recent times in 
policing dietary supplement advertising. The 
Commission has brought over 60 law enforcement 
actions in the past five years challenging false or 
unsubstantiated claims about the efficacy and safety 
of a wide variety of dietary supplements, and we 
have many more in the pipeline.

Bait-and-sw itch Internet scam

Spam email messages claiming that consumers had 
won a free Sony PlayStation 2 or other prize 
through a promotion purportedly sponsored by 
Yahoo, Inc. instead routed consumers to an adult 
Internet site. This was via a 900-number modem 
connection that charged them up to US$3.99 a 
minute, according to a complaint filed by the FTC. 
The complaint was brought as part of the recent 
International Netforce law enforcement effort, in 
which the FTC joined eight state law enforcers in the 
United States and four Canadian agencies in 
investigating and bringing 63 actions against a wide 
range of Internet scams for allegedly sending 
deceptive unsolicited email and engaging in Internet 
fraud.
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Unsubstantiated health claim s for bread

Marketers who claimed that a type of bread,
Wonder Bread, could improve children's brain 
function and memory because of added calcium 
agreed to settle FTC charges that the claims were 
unsubstantiated and violated federal law. The claims 
were made in advertisements via a fictional 
spokesperson, Professor Wonder. The proposed 
settlements bar the companies from making 
specified types of health benefit claims in the future, 
unless they have adequate substantiation.

From Canada
The following item comes from CBC News at 
< http ://cbc. ca/stories/2002/02/28/ Consumers/ 
vitaminfixing_020228>.

$7.7 m illion payout in vitamin price  
fixing lawsuit

Four international drug companies will pay 
Can$7.7 million to settle a lawsuit over fixing prices 
of a vitamin food additive after a Canadian class 
action lawsuit accused them of fixing the price of 
the common food additive citric acid from 1991 to 
1995. Sales of citric acid totalled more than 
Can$104 million during that period.

Hoffman-LaRoche, Jungbunzlauer, Archer Daniels 
Midland, Flaarmann & Reimer and a subsidiary of 
Bayer AG are paying the damages.

The settlement will be distributed to The Canadian 
Federation of Independent Grocers, the Canadian 
Council of Grocery Distributors, the Consumers’ 
Association of Canada, the Canadian Association 
of Food Banks and the University of Guelph’s 
agricultural college.

Other pharmaceutical companies are also facing 
price fixing lawsuits filed by consumer groups in 
Canada with Option Consommateurs, a Quebec 
consumer group, heading the fight to get 
compensation for consumers.

From Europe
The following item is from the European 
Commission's website at < http://europa.eu.int/rapid/ 
start/egi/guesten.ksh?qry >.

Christie’s and Sotheby’s alleged cartel

The European Commission recently sent a 
‘Statement of Objections’ to Christie's and Sotheby’s, 
setting out its preliminary conclusion that the world's 
two leading fine art auction houses breached 
European Union competition rules by colluding to fix 
commission fees and other trading terms.

The Commission has told the companies it believes 
they entered into an anti-competitive cartel 
agreement in the course of 1993. According to the 
Commission’s preliminary findings, the agreement 
affected auction sales between 1993 and early 
2000, when the parties appear to have recovered 
their freedom to set prices independently.

The purpose of the cartel agreement was to reduce 
the fierce competition between the two leading 
auction houses that had developed during the 1980s 
and early 1990s. The most important aspect of the 
agreement was an increase in the commission paid 
by sellers at auction (the so-called vendor’s 
commission). But the collusive agreement applied to 
many other trading conditions, such as advances 
paid to sellers, guarantees given for auction results 
and payment conditions.

According to the statement of objections, the 
information made available to the Commission 
indicates that the collusive behaviour found its 
origins at the most senior level: the then two 
chairmen, Alfred Taubman for Sotheby’s and 
Christie’s Anthony Tennant, first entered into 
secretive discussions in 1993, meeting at their 
respective private residences in London or New York. 
These first high-level meetings were followed by 
regular gatherings and contacts between the 
companies’ chief executive officers.

Christie’s and Sotheby’s are the world’s leading 
players in a market that can be characterised as a 
duopoly: their joint market share is around 90 per cent.
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