
Enforcement
The following are reports on new and concluded 
Commission actions in the courts, settlements 
requiring court enforceable undertakings (s. 87B) 
and mergers opposed bp the Commission. Other 
matters currently before the court are reported in 
appendix 1. Section 87B undertakings accepted bp 
the Commission and non-confidential mergers not 
opposed bp the Commission are listed in appendix 2.

Anti-competitive conduct 
(Part IV)

Universal M usic Australia Pty Ltd 
(formerly Polygram ), W arner M usic  
Australia Pty Ltd

Misuse of market power (s. 46), exclusive dealing (s. 47)

On 6 March 2002 the Federal Court imposed penalties 
totalling more than $1 million on Universal Music 
Australia Pty Ltd, Warner Music Australia Pty Ltd 
and company senior executives in the Federal Court.

The court had previously found that the companies 
and executives had breached the Trade Practices 
Act by threatening to refuse to supply CDs to 
Australian retailers who stocked parallel-imported 
CDs, and later refusing to supply retailers who 
stocked such imports (see ACCC Journal no. 37).

Universal and Warner are now permanently 
restrained from refusing or threatening to refuse 
supply of recorded music CDs to Australian retailers 
for the reason, or if one of the reasons is, that the 
retailer has stocked, or proposed to stock, non- 
pirated copies of CDs in the music catalogue of 
either Warner or Universal from an alternate source.

Hill J penalised Universal, Warner and their senior 
executives for their conduct and ordered the 
following penalties:

■ Universal, $450 000

■ Warner, $450 000

■ Paul Dickson (formerly Polygram group 
managing director of music operations), $50 000

■ Craig Handley (formerly Polygram general 
manager of sales), $45 000

■ Gary Smerdon (Director of Warner, formerly 
finance and business affairs director), $45 000

■ Greg Maksimovic (Warner NSW state manager), 
$45 000.

Hill J also ordered:

■ injunctions permanently preventing Warner and 
Universal from refusing, or threatening to refuse, 
supply to retailers for the reason that they source 
or propose to source non-infringing copies of 
music within their catalogue from an alternate 
source

■ payment of the Commission’s costs as a 
percentage for each case with Universal and 
Warner to pay 75 per cent, Paul Dickson, Gary 
Smerdon, Greg Maksimovic each 75 per cent, 
and Craig Handley 70 per cent.

The Commission noted the comment by Hill J that:

The dire predictions of reduced promotion through 
to reduced production and ultimate market failure 
have simply not happened. If anything, the 
evidence shows a continued increase in titles, 
promotion and production and at the same time at 
lower prices.

In assessing the penalty, Hill J indicated that the 
finding of a contravention involved a difficult 
question of law. He reduced the penalty to take into 
account the complexity of the case and uncertainty 
of the law before his decision while noting that 
subsequent deliberate conduct of the kind in 
question would lead to a higher penalty. He also 
noted that the early intervention of the Commission 
led to the conduct being discontinued although he 
noted that the conduct may well have continued 
had the Commission not intervened.
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M ark Leyden, Paul P  T Khoo Pty Ltd, 
Stephen Robson M edical Pty Ltd, Paul 
Khoo and Stephen Robson

Alleged agreements lessening competition, primary 
boycotts (ss. 45(2)(a)(i), 45(2)(b)(i), 76(l)(c),
76(l)(e) of the TPA and the Queensland 
Competition Code)

On 16 April 2002 the Commission instituted 
proceedings against three specialist obstetricians,
Drs Mark Leyden, Stephen Robson and Paul Khoo, 
alleging that in December 2000 and January 2001 
they agreed to boycott ‘No-Gap’ billing arrangements 
offered by some private health insurance funds.

The Commission alleges that this amounted to an 
exclusionary provision (primary boycott) in breach of 
the Trade Practices Act and led to about 200 
women in the Rockhampton region incurring an out- 
of-pocket expense (gap) for private in-hospital 
obstetrics services. It is alleged that many rural/ 
regional patients each paid up to about $700 more 
than they would have.

The Commission is seeking court orders including:

■ declarations that the obstetricians contravened 
the Act and/or the Queensland Competition 
Code

■ reimbursement of the expense incurred by 
patients in meeting the gap between the fee 
charged by the obstetrician and the 
reimbursement by the health fund

H information notices in the local media

■ injunctions restraining each obstetrician from 
engaging in such conduct in the future

■ findings of fact

■ costs.

A directions hearing is listed for 2 August 2002.

Schneider Electric (Australia), W ilson  
Transformer Com pany and A W  Tyree 
Transform ers

Primary boycotts—exclusionary provisions (s. 45-4D), 
price fixing and market sharing (ss. 45, 45A)

On 2 May 2002 the Federal Court, Melbourne, 
ordered penalties of $14.5 million against Schneider 
Electric (Australia), Wilson Transformer Company 
and AW Tyree Transformers for their involvement in 
price fixing and market sharing contraventions of the

Trade Practices Act after Finkelstein J declared their 
actions unlawful.

The arrangements covered the supply of power 
transformers and distribution transformers in 
Australia.

The court also imposed major pecuniary penalties 
against the managing directors of each of the 
corporations for their awareness of, and 
participation in, the covert and illegal conduct.

Distribution transformer proceedings

Schneider Electric (Australia), Wilson Transformer 
Company and AW Tyree Transformers each made 
admissions to the court that they engaged in 
extensive market sharing and price fixing cartel 
conduct in the market for distribution transformers 
during the 1990s which continued until 1999. This 
market in Australia is estimated to be worth 
approximately $100 million per annum.

The penalties ordered were:

■ Schneider, $7 million

■ Russell Stocker (former managing director of 
Schneider), $150 000

■ WTC, $2.5 million

■ Robert Wilson (managing director of WTC),
$125 000

■ AW Tyree, $3.5 million

■ Ray Boyce (managing director of AW Tyree), 
$150 000.

(Alstom has already paid a pecuniary penalty of 
$1.5 million for its participation in this conduct.)

Power transformer proceedings

Wilson Transformer Company also made admissions 
to the court that it engaged in extensive market 
sharing and price fixing cartel conduct in the market 
for power transformers during the 1980s and from 
late 1993 until the end of 1995. This market in 
Australia is estimated to be worth approximately 
$60 million per annum.

The penalties ordered by the court in these 
proceedings today were:

■ WTC, $1.5 million

■ Robert Wilson (managing director of WTC),
$100000

■ David Toogood, ABB, $35 000.
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(On 5 April 2001 the Federal Court ordered Alstom 
Australia Limited to pay a pecuniary penalty of 
$5.5 million for its participation in this conduct. The 
managing director of Alstom was ordered to pay a 
penalty of $150 000.)

In both sets of proceedings the court also made other 
orders including injunctions against the corporations 
and relevant senior management restraining them 
from engaging in similar conduct in the future.

The Commission argued that the level of penalty 
ordered by the court should reflect a number of 
factors, including, the seriousness and covert nature 
of the unlawful conduct, the number of separate 
contraventions, the amount of commerce affected 
by the arrangements, the size of the companies and 
the level of management involved.

It pointed out that like in many covert price fixing 
conspiracies, these companies and their senior 
executives from time to time abused the opportunity 
to meet with their competitors before or after 
industry association meetings. Secret meetings to rig 
the outcomes of multi-million dollar contracts took 
place in hotel rooms, airport lounges and even 
private residences in various parts of Australia. j
The customers affected by these illegal arrangements 
included many of the largest electricity transmission 
and distribution utilities across Australia.

The penalties ordered by the court in the case of the j 
companies managing directors are equivalent to the ! 
highest individual penalties imposed by the court in 
the history of trade practices proceedings in Australia.

In these proceedings each of Schneider Electric 
(Australia), Wilson Transformer Company and AW 
Tyree Transformers admitted their involvement in the 
unlawful conduct and cooperated with the 
Commission.

The Commission submitted to the court that the 
pecuniary penalties would have been much higher if 
it were not for the substantial cooperation provided 
by these companies and their management to the j 
Commission during its investigation and throughout 
the court proceedings.

Finkelstein J comments included:

... the contraventions are exceptionally serious ...

The last point, and perhaps the most important, is 
the need to avoid the erosion of public confidence 
in the administration of justice that would occur if it 
is perceived that the law will be applied 
discriminatorily as regards white collar and blue 
collar offenders.

The proceedings against other parties are continuing 
(see Continuing matters in appendix 1).

Colgate-Palm olive Pty Ltd

Resale price maintenance (s. 48)

On 15 May 2002 the Federal Court, by consent, 
imposed penalties of $500 000 on Colgate-Palmolive 
Pty Ltd for engaging in resale price maintenance by 
trying to stop Tasmanian discount retailer, 
Chickenfeed Bargain Stores, advertising Colgate’s 
Ajax, Palmolive and Colgate lines at cheap prices.

The Federal Court found that, in 1994, Colgate 
received complaints from Woolworths (Victoria) Pty 
Limited, trading as Purity and Roelf Vos 
Supermarkets in Tasmania, about Chickenfeed 
undercutting it on Colgate toothpaste. When 
Chickenfeed tried to order additional stock, Colgate 
refused unless Chickenfeed agreed not to advertise 
the stock below Woolworths’ normal retail price. 
Chickenfeed declined and Colgate cut off supply to 
Chickenfeed and its wholesaler.

The court found that in 1997, Chickenfeed again 
tried to order Colgate toothpaste plus Palmolive 
detergents and Ajax cleansers, and again Colgate 
required Chickenfeed to undertake to not advertise 
the lines below Woolworths’ normal price.

In addition to the monetary penalty, the court 
imposed five-year injunctions on Colgate restraining 
the company from engaging in similar conduct in 
Australia. The company also undertook to implement 
a trade practices compliance program, and was 
ordered to pay the Commission’s costs.

Unconscionable conduct 
(Part IVA)

Arnolds R ibs &  Pizza Australia Pty Ltd

Unconscionable conduct (s. 51AC), misleading or 
deceptive conduct (s. 52), misrepresentations about 
profitability or risk or any other material aspect of 
business activity (s. 59(2))

On 12 March 2002 the Commission instituted 
proceedings in the Federal Court, Sydney, against 
Arnolds Ribs & Pizza Australia Pty Ltd alleging that 
Arnolds, its four directors and its Queensland master 
franchisee:
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■ made oral and written representations that 
misled potential franchisees as to the likely level 
of sales and profits their stores might reasonably 
achieve and the training and business support to 
be provided by Arnolds

■ acted in an unconscionable manner by:

■ targeting people with little or no experience in 
running a business

■ imposing conditions that were not reasonably 
necessary for the protection of the legitimate 
interests of Arnolds

■ failing to ensure franchisees understood 
important terms of the franchise agreement.

The Commission is seeking court orders including:

■ declarations that Arnolds has breached ss. 52, 
59(2) and 51AC of the Act

■ declarations that the directors of Arnolds and its 
Queensland master franchisee were knowingly 
concerned in Arnolds’ contraventions

■ injunctions

■ orders that Arnolds disclose proceedings in its 
disclosure document given to potential 
franchisees

■ orders requiring Arnolds to publicise the 
outcome of proceedings in an appointed 
industry publication

■ findings of fact

■ costs.

The Commission action is against the franchisor 
corporation and five associated individuals arising 
out of the sale of Arnolds franchises. It does not 
involve any conduct on the part of Arnolds store 
owners in their dealings with their customers.

A directions hearing was held on 11 April 2002 and a 
further directions hearing listed for 26 September 2002.

Benchm ark Sales Pty Ltd and Axxess  
Australia Pty Ltd

Unconscionable conduct (s. 51AB), misleading or 
deceptive conduct (s. 52), false or misleading 
representations (s. 53)

On 13 March 2002 the Federal Court, Melbourne, 
made declarations that door-to-door and tele
marketing sales companies, Benchmark Sales Pty 
Ltd and Axxess Australia Pty Ltd, breached the

Trade Practices Act when trying to obtain customers 
for telephone companies.

In many instances the conduct resulted in the 
unauthorised transfer of the consumer's telephone 
service— a practice known in the industry as 
slamming.

The Commission had instituted proceedings against 
Axxess on 25 May 2001 (and joined Benchmark to 
the proceedings on 26 November 2001) alleging that:

■ the door-to-door and tele-sales agents had 
illegally obtained signatures and verbal 
authorities from consumers by:

■ falsely advising them that in initialling a form, 
or providing the verbal authority requested, 
they were simply requesting further 
information or expressing an interest in the 
product

■ asking them to sign a form simply to ‘show 
my boss I've been to the house’ when they 
were actually signing a transfer form

■ unconscionably signing up the elderly, visually 
and/or hearing impaired people

■ falsely representing they were from the 
telephone carrier the consumer was already 
with

■ unconscionably insisting that the consumer 
sign the transfer document immediately and 
without having the opportunity to read or 
comprehend the document

■ falsely advising consumers over the telephone 
that the agent was calling on behalf of a 
‘consumer watchdog’ to assist former 
customers of the failed One.Tel company

■ falsely advising consumers that it was a 
telephone broking company which was 
providing discounts to consumers on their 
existing telephone accounts.

Marshall J ordered:

■ Benchmark and Axxess to contribute $60 000 to 
a fund established by the Commission to raise 
awareness of consumer rights when obtaining 
phone services

■ injunctions restraining Benchmark and Axxess 
from engaging in a range of misleading and 
deceptive conduct.

The Commission accepted undertakings from the 
companies, and company directors, Peter Slaney
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and Steve McGovern, acknowledging that they had 
breached the Act. They agreed to review their trade 
practices compliance procedures, adopt various 
industry codes of practice and pay the Commission’s 
costs.

Kwik Fix International Pty Ltd

Alleged unconscionable conduct (s. 51AC), 
contravention of industry codes (s. 51AD), 
misleading or deceptive conduct (ss. 52, 59(2)), 
misrepresentations about the performance 
characteristics of goods (s. 53(c)), false or misleading 
representations (s. 53(e))

On 24 April 2002 the Commission instituted 
proceedings in the Federal Court, Brisbane. Kwik Fix 
is a franchisor of mobile repair services for motor 
vehicle paint, plastics and interiors and the 
Commission has alleged that it misled a franchisee 
about the purchase price of a franchise, and made 
false or misleading representations about the 
profitability and working hours of franchisees.

It is alleged that Kwik Fix engaged in unconscionable 
conduct by:

■ threatening to terminate the franchise agreement 
in response to queries by the franchisee

■ demanding the return of the van that the 
franchisee was using on one day's notice

■ refusing to supply goods to the franchisee

■ terminating the franchise agreement and 
demanding the franchisee, within two business 
days, return all goods supplied to him by Kwik 
Fix that are in his possession

■ within five business days, pay all monies 
claimed to be owing in connection with the 
franchise.

The Commission also alleges that Kwik Fix induced, 
or endeavoured to induce, the franchisee not to 
associate with other franchisees for a lawful 
purpose, failed to provide the franchisee with a 
disclosure document or copy of the code and failed 
to meet other requirements of the code.

Kwik Fix has given undertakings to the Commission 
that it will not, pending trial:

■ demand the franchisee return the goods supplied 
to him by Kwik Fix that are in his possession

■ seek to recover any amount claimed by Kwik Fix 
to be owing from the franchisee.

The director of the company, Mr David Bruckshaw, 
and a former director, Mrs Kerry Bruckshaw, have 
been joined in the proceedings as being allegedly 
involved in some of the alleged contraventions.

The Commission is seeking:

■ declarations that Kwik Fix contravened the 
Trade Practices Act and that Mr and Mrs 
Bruckshaw were involved in that conduct

■ injunctions restraining Kwik Fix and its officers 
from repeating the alleged conduct

■ declarations that the franchise agreement and 
related loan agreement are of no effect

■ a refund of all money paid by the franchisee 
under the franchise agreement and loan 
agreement with interest

■ the implementation of a trade practices 
compliance program by Kwik Fix and trade 
practices compliance training by Mr and 
Mrs Bruckshaw

■ the Commission’s court costs.

A directions hearing was held on 17 May 2002 and 
a further one listed for 2 August 2002.

Suffolke Parke Pty Ltd and Gregory  
G eorge B radshaw

Commercial unconscionable conduct, contravention 
of industry codes (ss. 51AC, 51AD)

On 6 May 2002 the Federal Court in Adelaide 
handed down consent orders against Suffolke Parke 
Pty Ltd and a director, Gregory George Bradshaw, 
for acting unconscionably towards a tenant. The 
Commission alleged that the respondents had 
unreasonably refused to approve a sublease of the 
shop premises and had contravened the Trade 
Practices Act by refusing to attend mediation, as 
required by Part 4 of the Franchising Code of Conduct.

Proceedings were instituted on 18 September 2001 
with the Commission alleging that the landlord, 
Suffolke Parke Pty Ltd, and a director, Gregory 
George Bradshaw, refused permission in October 2000 
for its tenant, who also happens to be a Cheesecake 
Shop sub-franchisee, to sublet a separate part of 
shop premises at Glenelg when on two previous 
occasions it had not objected to such sub-leasing. 
The Commission alleges that the refusal arose from 
a franchising dispute unrelated to the tenancy.

The court ordered that Suffolke Parke Pty Ltd be 
restrained for three years from unreasonably refusing
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to permit a franchisee to sublet premises from which 
a franchise business is operated, engaging in 
conduct which contravenes s. 51 AC of the Act, and 
contravening Part 4 of the Franchising Code of 
Conduct.

Mr Bradshaw was restrained for three years from 
being in any way involved in a contravention of 
ss. 51AC or 51AD of the Act.

Suffolke Parke Pty Ltd and Mr Bradshaw were 
ordered to pay $10 000 compensation to the tenant, 
and the Commission’s costs. Suffolke Parke Pty Ltd 
was ordered to implement a trade practices 
compliance program for three years for any business 
it conducts within the next three years.

Fair trading (Part V)

David Zero Population Growth Hughes  
t/a C row ded Planet

Misleading or deceptive conduct (s. 52), 
misrepresentations about the performance 
characteristics of goods (s. 53(c)), 
misrepresentations about sponsorship, approval or 
affiliation of a corporation (s. 53(d))

On 8 March 2002 the Federal Court found that 
David Zero Population Growth Hughes, trading as 
Crowded Planet, engaged in misleading or deceptive 
conduct and made false representations about the 
supply of oral contraceptives through his Crowded 
Planet Internet site.

Crowded Planet sold Schedule 4 oral contraceptives 
over the Internet without a prescription. The site did 
not disclose that the use of oral contraceptives by 
some people could significantly risk their health. Nor 
did it tell consumers that, in Australia and the US, 
where the server for the site was based, it is illegal to 
buy or supply the listed oral contraceptives without a 
prescription.

The Commission sought orders restraining 
Mr Hughes from supplying oral contraceptives to 
consumers in Australia and the US.

In his decision Allsop J held that Mr Hughes had 
misled or deceived consumers by not telling them:

■ it was illegal to supply or acquire the oral 
contraceptives listed without a prescription in 
Australia and the US

■ of significant health risks for some people in 
taking some oral contraceptives

■ that within Australia free medical assistance is 
available to Australian citizens and permanent 
residents contemplating using oral contraceptives

■ it is significantly cheaper in Australia to get oral 
contraceptives from a pharmacy.

The Commission noted that the case highlights that 
businesses who trade on the Internet are not outside 
the law, even if the website is located on a server 
outside Australia and also that the Trade Practices 
Act covers the conduct of persons or businesses in 
Australia even if the representations in question are 
being made to consumers in another country.

Allsop J ordered that:

■ Mr Hughes be restrained from supplying oral 
contraceptives in Australia without disclosing in 
any promotional medium, including any Internet 
site, that:

■ it is illegal to supply the specified oral 
contraceptives to persons in Australia without 
prescription

■ it is illegal for a person to acquire the 
specified oral contraceptives without 
prescription

■ there are significant health risks in taking 
some oral contraceptives without obtaining 
medical advice about the suitability of those 
medications for use by the particular 
individual

■ within Australia free medical assistance, 
including where appropriate the issuing of a 
prescription, is available to Australian citizens 
and permanent residents who are 
contemplating using oral contraceptives

■ it is significantly less expensive to obtain oral 
contraceptives upon prescription from a 
pharmacy in Australia than it is to buy them 
from Crowded Planet

■ Mr Hughes be restrained from supplying the 
specified oral contraceptives to persons in the US

■ Mr Hughes pay the Commission’s costs.

A lex Salter Pty Ltd t/a Salters of 
M oorooka

Misleading or deceptive conduct (s. 52), cash prices 
to be stated in certain circumstances (s. 53C), false 
or misleading representations about the price of 
goods and services (s. 53(e))
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On 3 April the Commission obtained orders in the 
Federal Court, Brisbane, against Alex Salter Pty Ltd 
and Alex Salter. The Commission instituted 
proceedings because a vehicle was not available for 
sale at the price advertised during a ‘Massive 
Markdown Sale’ in 2001. This advertised price did 
not include additional costs, such as administration 
fees imposed by the dealer. Furthermore, the 
advertisement failed to disclose that the vehicle in 
question was not registered.

The consent orders included:

■ declarations that the alleged conduct 
contravened various consumer protection 
provisions of the Trade Practices Act

■ permanent injunctions

■ implementation of a trade practices compliance 
program

■ an order that Mr Salter undergo trade practices 
training

■ costs.

C adbury  Schw eppes Proprietary  
Lim ited

Alleged misleading or deceptive conduct (s. 52), 
misleading representations about the standard, 
qualify, value, grade, composition, sfyle, model, or 
history of goods or services (s. 53(a)), 
misrepresentation about the nature or characteristics 
of goods and services (s. 55)

On 22 March 2002 the Commission instituted 
proceedings against Cadbury Schweppes Proprietary 
Limited, the manufacturer of Cottee’s cordial 
products, alleging false, misleading and deceptive 
conduct in its labelling of ‘Banana Mango Flavoured 
Cordial’ and ‘Apple Kiwi Flavoured Cordial 
Concentrate’ .

The labelling on the Cottee’s Banana Mango 
Flavoured Cordial uses pictures of real bananas and 
mangos and a ‘Go Bananas’ motif. The 
Commission alleges this labelling represents that the 
cordial contains real banana and mango fruit 
whereas it does not contain and/or is not made from 
bananas and mangoes.

The labelling on the Cottee’s Apple Kiwi Flavoured 
Cordial Concentrate uses pictures of real apples and 
kiwi fruit. The Commission alleges this labelling 
represents that the product contains real kiwi fruit 
whereas it does not contain and/or is not made from 
kiwi fruit.

The Commission is seeking court orders including:

■ declarations that the labelling breached the 
relevant provisions of the Act

■ an injunction restraining Cadbury Schweppes 
from supplying these and other drink products 
labelled with pictures of real fruit when such 
products are not made from and/or do not 
contain the fruit pictured

■ a requirement for Cadbury Schweppes to issue 
instore public disclosure notices and corrective 
advertising in newspapers

■ a requirement for Cadbury Schweppes to 
implement a corporate compliance program.

The Commission notes it first raised its concerns 
j  about the Banana Mango Flavoured Cordial with 
I Cadbury Schweppes in December 2001. The 

Commission further notes that before making its 
decision to institute proceedings in the matter it 
provided Cadbury Schweppes with the opportunity 
to respond in writing to the Commission's specific 
concerns about this product and the labelling of 
such drink products. It also notes that Cadbury 
Schweppes has voluntarily decided to cease supply 
of the products to retailers pending the outcome of 
this matter.

A directions hearing was held on 22 April 2002. The 
next directions hearing was listed for 17 June 2002.

Internet Nam e Protection Pty Ltd t/a 
Internet Nam e Group

Alleged misleading or deceptive conduct (s. 52), 
misleading representations about the standard, 
qualify, value, grade, composition, style, model, a 
buyer's needs for goods or services (s. 53(f)), history 
of goods or services (s. 53(aa)), performance 
characteristics of goods (s. 53(c)) sponsorship,

; approval or affiliation of a corporation (s. 53(d)), 
false or misleading representations (ss. 53(g), 53(e)), 
certain misleading conduct in relation to services 
(s. 55A), accepting payment without intending or 
being able to supply as ordered (s. 58), and assertion 
of right to payment for unsolicited goods or services 
or for making entry in directory (s. 64)

On 18 April the Commission instituted proceedings 
in the Federal Court, Melbourne, against domain 
name reseller Internet Name Protection Pty Ltd, 
trading as Internet Name Group, and its director, 
Mark Spektor.

ACCC Journal No. 39 Page 27



Enforcement

The Commission is seeking interlocutory and 
permanent injunctions, alleging misleading and 
deceptive conduct in relation to Internet Name 
Group's marketing of domain name services. It 
alleges that Internet Name Group has made and is 
continuing to make representations to various 
businesses to the effect that it:

■ had a pre-existing relationship or prior dealing 
with them

■ has the authority to register or renew a 
consumer's domain name and can provide the 
services of registration or renewal

■ could register ‘ .com.au’ domain names on the 
Internet for periods of four, six, eight, or 10 
years and that registration for periods over two 
years would involve savings

■ has sponsorship, approval, affiliation or 
authority that it does not have.

Among other things, the Commission is seeking to 
restrain Internet Name Group from continuing to 
represent that it is necessary for Internet Name 
Group to have access to a ‘registry key’ before a 
registration of a domain name can be renewed.

The Commission is seeking orders including:

■ declarations that the conduct of Internet Name 
Protection breached relevant provisions of the 
Trade Practices Act

■ injunctions restraining Internet Name Protection 
from engaging in the same conduct in the future

H corrective advertising

■ an order requiring Internet Name Protection Pty 
Ltd and Mark Spektor to undertake a trade 
practices compliance program

■ refunds

■ costs.

At an interlocutory injunction hearing on 26 April 
2002 Ryan J ordered the group to stop distributing 
unsolicited letters with references to the registry keys 
to consumers in the form of a renewal advice form. 
He also ordered the group to stop distributing 
documents or advertising on any of its websites with 
the slogan ‘.bz equals business’ . The .bz address is 
the country code for Belize in Central America, 
which is leveraging off its closeness to the Internet 
domain name, .biz. Internet Name Group started 
reselling .bz names in February.

A directions hearing was held on 24 May 2002 and 
court orders included that:

■ Sasha Alexander Sudakov and Craig Missell be 
added to the proceedings

■ the applicant have leave to amend its 
application, to include conduct surrounding 
applications to become registered bidders for 
generic domain names in the generic name 
auction conducted by auDA

■ the next directions hearing would be on 
13 December 2002.

W aterm an Collections Pty Ltd

Misleading or deceptive conduct (s. 52)

On 18 April 2002 the Federal Court of Australia, 
Adelaide, declared that the debt collection agency, 
Waterman Collections Pty Ltd, engaged in 
misleading and deceptive conduct when attempting 
to recover debts on behalf of the insurance company 
NRMA (now known as Insurance Australia Group Ltd).

The NRMA was not involved in Waterman’s conduct.

The Commission had instituted proceedings on 
22 March 2002 alleging that between February 2000 
and June 2001, Waterman sent letters to more than 
850 persons involved in accidents with NRMA 
drivers asserting that $3171 was overdue and 
threatening to carry out ‘further action without 
notice’ if this amount was not paid within seven 
days. It is alleged that the $3171 figure did not 
represent the actual liability of the people contacted 
but rather was a figure included by Waterman when 
it had no information about repair costs. Several 
persons who received the letters paid $3171 in the 
belief that this was the amount that they actually owed.

The court:

■ declared that Waterman had engaged in 
misleading and deceptive conduct in 
contravention of s. 52 of the Trade Practices Act

■ granted injunctions that restrain Waterman for 
three years from making representations to any 
person that they have an overdue debt or 
liquidated liability if Waterman does not have a 
reasonable basis for making that representation

■ ordered Waterman to comprehensively review 
and upgrade its current trade practices 
compliance program

■ ordered Waterman to pay the Commission's costs.

All of the orders of the court were made with the 
consent of the respondent.
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Advanced Medical Institute Pty Ltd (AMI)

Alleged misleading or deceptive conduct (s. 52), 
misrepresentations that the goods and/or services are 
of a particular standard or quality (ss. 53(a) and/or 
53(aa)), about the performance characteristics, uses 
or benefits (s. 53(c)), about the existence of a 
guarantee (s. 53(g)), and about the nature, 
characteristics and suitability of treatments (ss. 55 
and/or 55A).

On 19 April 2002 the Commission instituted 
proceedings in the Federal Court, Sydney, against 
Advanced Medical Institute Pty Ltd (AMI) and its 
Managing Director, Jacov Vaisman, alleging false, 
misleading and deceptive conduct when advertising 
and promoting treatments for erectile dysfunction 
(impotence) and premature ejaculation.

AMI, which also trades under the business names 
Australian Momentum Health, Health Services for 
Men and Impotency Anonymous, operates about 
40 clinics in capital cities and regional centres 
around Australia.

The Commission is alleging that some of AMI’s 
representations are likely to have misled prospective 
patients about the treatments offered by AMI, 
including alleged representations such as:

■ ‘No Needles or Tablets Involved’ when in reality 
the Commission alleges the treatments actually 
offered to many patients included the use of 
needles and tablets

n ‘Suitable for men of all ages and with almost 
any medical condition’ even though erectile 
dysfunction is less responsive to treatment in 
older men and men with certain medical 
conditions

■ ‘Guaranteed Results’ even though treatments for 
impotence and erectile dysfunction do not have 
results that can be guaranteed

■ ‘No performance— no charge’ even though 
refunds were often not provided to patients after 
treatments did not perform as represented by AMI

■ ‘Doctors recommend the 12-month program as 
it is the most beneficial for a cure’ even though 
there is no evidence to suggest that a 12-month 
course of injection therapy is more likely to 
provide a cure than programs of a shorter 
duration.

The Commission has also alleged that the 
IntraGlans Gel treatment has been promoted by 
AMI as both simple and convenient to use and as

acting in five to 10 minutes when this is not the 
case. The Commission has also alleged that the 
IntraGlans Gel has been marketed to patients 
without adequate disclosure of the contraindications 
of using this treatment and potential side effects of 
the treatment.

The Commission has also alleged that claims made 
by AMI in recent newspaper advertisements on a 
new form of oral treatment for premature 
ejaculation and treatments that can assist in 
increasing erection size are false or misleading.

The Commission is seeking court orders including:

■ declarations that AMI and Mr Vaisman have 
breached the relevant provisions of the Act

■ injunctions preventing AMI and Mr Vaisman 
from engaging in such conduct in the future

■ corrective newspaper and television 
advertisements

■ refunds to patients who were misled by the 
representations made by AMI and did not 
receive the service or results as represented

■ community service orders requiring AMI to 
provide accurate information on the causes, 
nature and treatment of impotence and erectile 
dysfunction to the relevant section of the 
community, namely men who suffer from such 
medical conditions

■ orders that AMI disclose details of the failure 
rates and contraindications of all forms of 
treatment to all future or prospective patients, 
prior to those patients committing to receive any 
treatment at AMI clinics

■ implementation of a trade practices compliance 
program

■ costs.

A directions hearing was held on 14 June 2002.

Purple Harm ony P lates Pty Ltd

Misleading or deceptive advertising (s. 52)

On 9 April 2002 the Federal Court fined Purple 
Harmony Plates Pty Ltd $20 000 and company 
directors, Helen Therese Glover and Neal Arthur 
Lyster, $10 000 fines for contempt. They were also 
ordered to pay the Commission’s costs.

The Federal Court imposed the fines because the 
respondents failed to implement court orders after a 
decision on 9 August 2001 that they were in breach
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of the Trade Practices Act. That earlier decision 
related to the making of unsubstantiated health and 
other claims for products promoted on the Internet.

The claims included that the plates:

■ protect against, for example, electromagnetic 
radiation from computers, televisions, mobile 
telephones

■ energise water and free it from odour and chlorine

■ lower body stress and fatigue levels

■ group together heavy metals and other 
impurities [in water] into larger molecules so that 
they could not be absorbed by the body

■ help strengthen the immune system

■ increase general health

■ accelerate healing

■ reduce less severe aches and pains or niggly 
coughs and colds

■ improve plant growth

■ ionise car fuel to allow a more complete fuel bum. 

The Federal Court orders included:

■ declarations that the business engaged in 
misleading and deceptive conduct prohibited by 
the Trade Practices Act

■ injunctions preventing the business from 
engaging in similar conduct

■ corrective statements in writing to customers

■ refunds to consumers who believe they were 
misled.

Purple Harmony Plates Pty Ltd was also ordered by 
the court to publish a corrective statement on its 
website within 14 days. The corrective statement 
was required to offer refunds and should have been 
displayed immediately upon accessing the website's 
homepage and order form. Consumers would then 
be required to interactively disable the automatically 
generated statement before proceeding.

These orders were not complied with and the court 
found that:

... fines submitted by the Commission are 
appropriate as there has been a deliberate and 
wilful refusal and neglect to comply with the 
order[s]. The respondents have not sought to 
excuse or explain their conduct other than by 
submissions in substance that they were not obliged 
to recognise or observe the authority or order of the 
Court. Those submissions were plainly untenable.

The company and its directors have 60 days in 
which to pay their fines and comply with the original 
court orders.

A llans M usic G roup Pty Ltd

Alleged false or misleading representations about the 
price of goods and services (s. 53(e))

On 30 April 2002 a Commission investigation led to 
the Director of Public Prosecutions instituting 
proceedings in the Federal Court Adelaide against 
musical instrument retailer Allans Music Group Pty 
Ltd. It is alleged that the company made false or 
misleading representations about the price of goods 
advertised in its Christmas 2000 catalogue.

The alleged misrepresentations were about the price 
of musical instruments and recording and other 
equipment and arose from statements ‘WAS $x, 
NOW $y’ . For example, Allans Music allegedly 
represented that the price of a Gibson 1960 Les 
Paul Classic guitar ‘WAS $4499, NOW $3495’ .

The Commission alleges that such a representation 
suggests that, in the period immediately before 
December 2000, the item had been sold by Allans 
Music at the ‘WAS’ price and was available for 
purchase at the ‘NOW’ price for the period of the 
sale, thereby enabling a price saving which 
amounted to the difference between the ‘WAS’ and 
‘NOW’ price.

The Commission alleges that this representation was 
false or misleading for 18 of the advertised items 
because Allans Music had not sold them at the ‘WAS’ 
price since January 2000 or at all during that year.

It is now for the court to determine whether the 
Commission's allegations are correct.

Allans Music ceased using this style of advertising 
once the Commission drew its concerns to the 
company’s attention.

A directions hearing was held on 12 June 2002 and 
a further directions hearing listed for 25 July 2002.

Crackerjack Productions Pty Ltd &  ors

Alleged misleading or deceptive conduct, misleading 
conduct in relation to employment (ss. 52 and 53B)

The Commission instituted proceedings on 6 May 
2002 in the Federal Court, Sydney, alleging that 
Crackerjack Productions Pty Ltd, Network Ten Pty 
Ltd and Crackerjack officer, Jim Burnett, breached 
the Trade Practices Act by placing misleading and 
deceptive employment advertisements.
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The Commission alleges that as part of producing a 
‘candid-camera’ type television show for Network 
Ten, and with the knowledge of Network Ten and 
Jim Burnett, Crackerjack placed advertisements in 
newspapers and with job agencies offering a week's 
employment as a ‘Girl/Boy Friday’ .

It is alleged that job applicants were falsely led to 
believe they were applying for a legitimate job 
working with a film crew when in fact the 
employment advertisements were a hoax and were 
placed to lure job seekers who were secretly filmed 
by Crackerjack while performing certain contrived 
tasks designed to elicit comical reactions. The film 
footage obtained was later used in the production of 
a television show called Mind games—a real life 
adventure which screened on Network Ten on 
4 August 2001.

The Commission is seeking:

■ court orders, including declarations that the 
alleged conduct has breached the Act

■ injunctions restraining the respondents from 
engaging in similar conduct in the future

■ a requirement for Crackerjack and Network Ten 
to send letters to the job seekers acknowledging 
and apologising for their conduct and requiring 
the implemei tation of trade practices 
compliance rograms

■ costs.

A directions hearing was held on 12 June 2002 and a 
further directions hearing listed for 23 August 2002.

Virgin M obile  Australia Pty Ltd

Alleged misleading or deceptive conduct (s. 52), false 
or misleading representations (ss. 53(e), 53(g)), cash 
prices to be stated in certain circumstances (s. 53C)

On 6 May 2002 the Commission instituted 
proceedings against Virgin Mobile Australia Pty Ltd 
alleging that Virgin Mobile had breached the 
consumer protection provisions of the Trade 
Practices Act by engaging in false, misleading and 
deceptive conduct in advertising mobile phone 
packages nationally during the period October 2001— 
March 2002.

It is alleged that the advertisements failed to state 
the full cash price for the packages and also failed 
to tell consumers of the likely termination costs of 
the contracts.

More particularly, the Commission alleges that,
Virgin Mobile’s advertising for the ‘Dial High Club’ 
mobile phone plus calls packages, which appeared 
on Virgin Mobile’s website and in newspapers and 
magazines nationwide as well as on some radio and 
television stations:

■ failed to state the full cash price of the mobile 
phones

■ was likely to mislead consumers about the 
minimum and/or total cost commitment of their 
signing up to the mobile phone plus calls 
package (which, in relation to Virgin Mobile’s 
Nokia 8310 mobile phone Dial High Club 
package was over $1000)

H was likely to mislead consumers about the
conditions associated with their signing up to the 
packages, including:

■ the term/length of their contract with Virgin 
Mobile

| ■ their obligation to pay out the balance of the
purchase price of the mobile phone in the 
event of termination of their contract with

j Virgin Mobile.

| The Commission is seeking court orders including:

■ declarations that Virgin Mobile Australia Pty Ltd 
has breached the relevant provisions of the Act

■ injunctions requiring Virgin Mobile Australia Pty 
Ltd to, in relation to any future advertisements 
for the supply of mobile phone packages, state

; the full cash price of the mobile phone, the cash 
price or minimum cash price of the mobile 
phone package and provide details about any 
termination payments

B orders requiring Virgin Mobile Australia Pty Ltd 
to publish corrective advertisements and write to 
subscribers of certain mobile phone plus calls 
packages

| B orders requiring Virgin Mobile to allow any
subscribers who were misled by the advertisement 
to return their mobile phones and terminate their 
contracts without termination penalty, for a full 
refund of any upfront payment made towards 
the mobile phone

B the implementation of a trade practices 
compliance program

B costs.

A directions hearing was held on 29 May 2002 in 
the Federal Court, Perth, and a further directions 
hearing listed for 15 July 2002.
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Product safety (Part V)

Easybuy.com .au Pty Ltd

Misleading and deceptive conduct (s. 52), false or 
misleading representations about the price of goods 
and services (s. 53(e)), product safety standards and 
unsafe goods (s. 65C)

On 8 April 2002 the Commission accepted court 
enforceable undertakings from NSW-based bicycle 
importer and Internet retailer Easybuy.com.au Pty 
Ltd, which trades as Bikes Direct to stop misleading 
consumers and to recall faulty bikes.

Bikes Direct advertised in television commercials 
broadcast through eastern Australia to be a highly 
competitive Internet retailer of bicycles. It has no 
shopfront and refers all customers to its website at 
< http://www.bikesdirect.com.au>. Purchases are 
then delivered by courier.

The Commission alleged that in late 2001 the website 
misled consumers about the existence, exclusion or 
effect of conditions, warranties, rights or remedies 
they were entitled to under the Trade Practices Act.
It was further alleged that Bikes Direct sold imported 
bicycles that did not comply with the mandatory 
Australian consumer product safety standard.

After being approached by the Commission, Bikes 
Direct acted promptly to rectify mis-statements on 
its website about consumers’ rights and warranties 
on its products. Bikes Direct then had all its various 
bicycle models tested for compliance with the 
mandatory safety standard and there were failures in 
some areas, though none were major structural 
faults. As a result, Bikes Direct will contact 
purchasers of these models to undertake a recall and 
rectification program and will offer new manuals to 
all past purchasers. Bikes Direct will also implement 
a trade practices compliance program for the next 
three years.

Autobarn Pty Ltd and Northern  
Accessories Pty Ltd and D ictom ax

Misleading or deceptive conduct (s. 52), misleading 
representations about the standard, quality, value, 
grade, composition, style, model, or history of goods 
or services (s. 53(a)), misrepresentations about the 
performance characteristics of goods (s. 53(c)), 
product safety standards and unsafe goods (s. 65C)

On 30 April 2002 O’Loughlin J of the Federal Court 
granted injunctions against Autobarn Pty Ltd

(Autobarn) and Northern Accessories Pty Ltd 
(Autobarn Darwin) preventing them from supplying 
portable car ramps that fail to comply with the 
mandatory consumer product safety standard.

O'Loughlin J also restrained Autobarn from 
supplying, or entering into an agreement to supply, 
goods subject to a consumer product safety 
standard without first sighting written verification 
from an authorised testing authority that the goods 
comply with the relevant safety standard.

The court also ordered that the Commission's court 
costs of $30 000 be paid by Autobarn and 
Autobarn Darwin.

Autobarn had promoted a portable ramp, the 3 in 1 
Jackramp, in a catalogue entitled, ‘Gear up for a 
Safer Holiday’ and sold the ramp. Independent 
testing commissioned by the Commission showed 
the Jackramp failed the structural integrity, design 
and safety labelling requirements as set out in the 
mandatory standard.

The Commission was particularly concerned that its 
testing of the Jackramp showed the product failed 
the structural integrity and design aspects of the 
standard. It considered this indicated that the product 
could seriously injure consumers. In response to the 
Commission action the product was recalled.

The Federal Court made declarations that:

■ Autobarn engaged in misleading or deceptive 
conduct in representing that the Jackramp 
complied with the mandatory consumer product 
safety standard, AS/NZS 2640:1994, when it 
did not

■ Autobarn and Autobarn Darwin made a false 
representation that the Jackramp was of a 
particular standard

■ Autobarn Darwin supplied the Jackramp that 
did not comply with the mandatory consumer 
product safety standard, AS/NZS 2640:1994.

The court also ordered that Autobarn Pty Ltd 
institute new processes and conduct additional staff 
training to supplement its existing trade practices 
compliance program.

Autobarn and Autobarn Darwin admitted the 
contraventions of the Act and consented to the 
orders after the matter had been set down for a trial 
in August.

The Commission is continuing court action against 
Dictomax Pty Ltd who allegedly manufactured the 
Jackramp. The trial has been scheduled for 
12 August 2002 in the Federal Court, Darwin.
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