
International
developments

A C C C  awarded 4 stars in g loba l 
com petition survey

The much awaited survey on 26 national competition 
regulators has been published by the Global 
Competition Review, with positive findings for the 
ACCC. The ACCC received four stars, on par with 
the EU and Canada. This put the ACCC in equal 
third position behind the US, with 4.5 stars, and 
Germany and the UK, both being awarded 4.25 stars.

The five-month review is conducted by a London- 
based journal, and surveys 500 private sector 
lawyers, consultants, antitrust specialists and 
economists.

The ACCC was described as one the world’s best 
regulators, with the report finding that ‘awareness 
of competition and consequences of breaking the 
law have produced a first-rate competition culture’ .

From the UK
The following items come from the Office of Fair 
Trading’s website < http://www.oft.gov.uk> and its 
magazine, Fairtrading, unless otherwise specified.

A $2 .5  m illion fine upheld for predatory  
pricing

In a victory for the OFT the Competition Appeal 
Tribunal upheld an OFT ruling that one of Scotland’s 
leading regional newspaper companies, Aberdeen 
Journals, had abused its dominant position through 
predatory pricing behaviour.

The tribunal found there was ‘strong and 
compelling evidence’ to support the OFT’s finding 
that Aberdeen journals had tried to drive a free 
weekly rival out of the market by selling advertising 
space at below cost.

The fine was reduced from A$3.3 million to 
A$2.5 million on the grounds that the OFT could 
only prove the infringement lasted for just one 
month.

The OFT originally fined Aberdeen Journals in July 
2001, however, the decision was set aside by the 
tribunal on the basis that the market definition on 
which the OFT had relied was not sufficiently 
reasoned. The market definition issue was sent 
back to the OFT for further consideration.

Northcliffe Newspapers, who owns the journal, is 
deciding whether to appeal the ruling.

Dam ages for breach of EC  com petition  
law

The UK High Court has handed down a ruling on a 
case claiming damages for breach of EC 
competition law. The case reiterated the tough 
standard of proof imposed on competition law 
cases. This is believed to be the first UK judgment 
on damages in a competition case, whereby the 
court denied damages for a shipping company 
alleging a breach of EU antitrust laws.

The plaintiff claimed that his shipping company, 
BCL Shipping Line, was forced out of the market 
by members of two-liner conferences, which are 
container shipping cartels sanctioned by the EC on 
public policy grounds. The plaintiff claimed the 
companies had signed anti-competitive agreements 
and used predatory pricing to eliminate BCL from 
the liner market.

The court cleared the shipping conferences, despite 
finding the companies were collectively dominant 
and could have exercised market power if they had 
wished to. The court ruled the companies had not 
abused their position under Article 82 because the 
conferences aggressive price slashing was not 
predatory, as the prices were set above average 
variable cost and there was no proof the companies 
had cut their prices with the intent of eliminating BCL.
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From the US
The following items come from the Federal Trade 
Commission’s press releases on its website 
< http://www.ftc.gov> and from Antitrust & Trade 
Regulation, published by the Bureau of National 
Affairs, Inc., unless otherwise specified.

Credit card firms settle lawsuit

Visa and MasterCard announced they had signed 
formal settlement agreements with US retailers in 
their lawsuit over debit cards. The two firms also 
attacked a threat from Ken Chenault, the chairman 
of American Express, to take similar anti-competitive 
legal action against them.

Under the terms of the settlement, Visa will pay 
$2.025bn to the millions of US retailers that filed 
the suit while MasterCard will pay $1.025bn.

The two biggest credit card networks, which had 
previously agreed to settle the suit brought by US 
retailers for about $3bn, have suffered a string of 
legal setbacks recently.

Mr Chenault threatened to take the two networks to 
court again for forbidding their member banks from 
issuing other credit cards such as American Express.

In response, Visa said: After years of self-admitted 
business mistakes and snubbing the payments card 
business, Amex is now depending on the rulings of 
a court to do for them what they could not do in 
the marketplace.”

Mr Chenault’s comments stem from a suit filed 
against the two credit card networks by the 
Department of Justice.

Two years ago, a judge ruled that Visa and 
MasterCard could not forbid their member banks 
from issuing other credit cards such as American 
Express. However, Visa and MasterCard appealed 
the decision and all parties are still awaiting a verdict.

Lawyers for the retailers said the two networks 
have agreed to seek financing to allow for a single 
payment to merchants in the next year instead of 
making 10 payments to them over 10 years.

In the past few years the courts have cracked down 
on what they perceive to be anti-competitive 
practices by Visa and MasterCard.

The settlement over debit cards forces them to slash 
their fees on debit cards dramatically and eliminate 
their ‘honour all cards’ policy, which required 
merchants to accept debit cards on equal standing 
with credit cards.

In April a California court ordered the two networks 
to refund about $800m to Americans who protested 
about fees paid on credit cards used abroad.

A federal judge must still approve the deal.

M icrosoft settles with Netscape for 
A $ l . l  bn

A bitter rivalry in modern corporate history has 
ended with a settlement between Microsoft and 
AOL Time Warner, with Microsoft agreeing to pay 
A $ l. l  billion to AOL Time Warner. The deal ends 
a long-running dispute over the way Microsoft used 
its internet browser software.

AOL alleged in a lawsuit that Microsoft used anti
competitive business practices to ensure the 
dominance of its Internet Explorer browsing 
software over Netscape’s software, which is fully 
owned by AOL.

As part of the settlement Microsoft will licence its 
browsing software to AOL until 2010 at no cost. 
The companies will also collaborate on new digital 
media initiatives and ways to make their products 
mesh more seamlessly.

Criticism of the settlement is rife, it has been 
described as a savvy investment by a Financial Times 
commentator, who argues it will make Microsoft 
the electronic gatekeeper of future digital content 
markets. Members of the American Antitrust Institute, 
a pro-competitive enforcement think tank, have 
called on the DoJ and state attorneys to scrutinise 
the terms of the settlement, arguing Microsoft is 
‘well on its way to erecting a tollbooth on the 
internet through which all multimedia must pass’ .

The A $ l. l  billion settlement represents little more 
than pocket change to Microsoft, who has more 
than A$61 billion in cash in the bank. Microsoft, 
who has taken a more conciliatory stance toward 
competitors in the last year or so, welcomes the 
settlement, with Bill Gates saying ‘there is a message 
here about putting past differences behind us’ .

The company, which paid only legal fees as part of 
its agreement with the US DoJ and several states to 
modify its future behaviour, still faces antitrust 
challenges, including a probe by the EU and a 
private suit by Sun Microsystems.
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From Canada
The following item is from the Competition Bureau’s 
website at < http://competition.ic.gc.ca>.

Investigation leads to $ lm  settlement 
with Suzy Shier Inc.

The Competition Bureau has reached a settlement 
with Suzy Shier Inc., resolving the bureau’s 
concerns over the pricing practices of the women’s 
clothing retailer. The matter has been resolved by 
way of a consent agreement filed with the 
Competition Tribunal.

After a thorough investigation, the bureau found 
that Suzy Shier had placed price tags on garments 
indicating a ‘regular’ and ‘sale’ price when in fact 
the garments were not sold in any significant 
quantity or for any reasonable period of time at the 
‘regular’ price. The civil Ordinary Selling Price 
provisions of the Competition Act are designed to 
ensure that when products are promoted at sale 
prices, consumers are not misled by reference to 
inflated regular prices.

The issue boils down to one question: When is a 
bargain really a bargain? The bureau is committed 
to ensuring that consumers have accurate 
information regarding the ‘regular price’ of clothing 
so that they may determine the true value of their 
savings when deciding to purchase items ‘on sale’ .

The civil consent agreement, filed with the 
Competition Tribunal, will remain in effect for 
10 years. Under the terms of the agreement,
Suzy Shier will:

■ ensure that all future regular price 
representations comply with the Ordinary 
Selling Price provisions of the Act

■ implement a corporate compliance program 
designed to ensure the company’s compliance 
with the Ordinary Selling Price provisions of 
the Act

■ publish corrective notices in newspapers across 
Canada

■ pay an administrative monetary penalty in the 
amount of $1 million.

From New Zealand
The following items came from the NZ Commerce 
Commission’s media releases listed on its website at 
< http://www.comcom.govt.nz>.

Indio Beverages fined $28 000

Indio Beverages NZ Limited, a subsidiary of Lion 
Nathan Limited (Australia), was fined $28 000 plus 
costs in the Auckland District Court for breaching 
the Fair Trading Act in relation to its Kentucky 
Rebel Bourbon & Cola ready-to-drink product.

The Commerce Commission laid charges against 
Indio Beverages following an investigation into 
alleged misleading labelling of Kentucky Rebel 
Bourbon & Cola, which failed to disclose that the 
product contained as much as 50 per cent neutral 
spirit, in addition to the bourbon and cola content.

While the formula of the product has since been 
changed to include 100 per cent bourbon, the 
Commission’s investigation revealed that nearly 
25 000 case lots of the misleading product were 
sold to customers from when it was launched in 
July 2001 until July 2002.

Last year, competitor Independent Liquor (NZ) 
Limited commenced civil proceedings against Indio 
Beverages under the Fair Trading Act, alleging that 
Indio Beverages was undermining its market share 
by selling Kentucky Rebel Bourbon & Cola at a 
cheaper price than its own ‘Woodstock’ bourbon 
and cola product, while representing that it contained 
100 per cent bourbon. The case was settled out of 
court and included a payment of $250 000 to 
Independent Liquor and an undertaking by Indio 
Beverages to withdraw from retail trade all stock 
that did not contain 100 per cent bourbon.

Director of Fair Trading Deborah Battell said that 
the Commission took the case because Indio 
Beverages’ conduct affected a large number of 
consumers. Consumers had no way of knowing 
that the bourbon was diluted with a neutral spirit. 
This was the also third time that a Lion Nathan 
company had come to the attention of the 
Commission for misleading the public through 
claims made on its labels.

Indio Beverages included a neutral spirit so that it 
could achieve a cost advantage over its competitors. 
It then used misleading labelling to market the 
product as though it contained 100 per cent bourbon, 
giving the impression that it was a superior product.
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In sentencing, Judge Gittos commented that at the 
time of the launch of Kentucky Rebel, Indio’s parent 
company was having difficulty with the Commission 
in relation to its Mac’s product, and Speight’s was 
an ongoing investigation. ‘Whether awareness 
filtered down or not, it should have done,’ he said.

From Europe
The following items are from the European 
Commission’s website at < http://europa.eu.int/ 
comm/ competition. index_en. html >.

Historic open skies deal ahead

Consolidation of the global airline industry is looking 
more likely as the EC is set to win powers to 
negotiate EU wide aviation deals with the US. It 
marks the biggest reform in the European aviation 
market since the creation of an internal market in 
1992 and heralds the end of a decade-long struggle 
by the EC to win such negotiation rights.

The EC is expected to win two mandates, one to 
negotiate a full aviation treaty with the US and a 
second ‘horizontal’ mandate to negotiate with other 
countries new nationality clauses in existing 
bilateral deals.

A major breakthrough in the decade of wrangling 
between governments is UK support for the proposal. 
By agreeing to transfer the mandate to Brussels, the 
UK is effectively handing over the main ace in the 
European negotiating hand: the right of access to 
Heathrow Airport, which has been much sought 
after by US carriers.

Daw n raids in the copper concentrate 
market

Competition agencies target the copper concentrate 
market, with the EC raiding the premises of some 
of the major European producers of copper 
concentrate in the UK and Portugal.
The investigations were coordinated with the US 
DoJ and Canadian Competition Bureau, which 
carried out similar investigation measures.

The EC said that the purpose of the raids ‘is to 
ascertain whether there is evidence of a cartel and 
related illegal practices concerning the fixing of 
sales prices and sales conditions, customer 
allocation and market sharing’ .

Copper concentrate is an intermediary product 
transformed into finished copper by smelting and 
refining.

Although the names of the companies raided were 
not released, Portugal’s Somincor, BHP Biliton and 
Rio Tinto in London said they were cooperating in 
the investigation, but there are several firms which 
have not yet come forward. In the US, a New 
Orleans company said it was part of an inquiry.

Petrol price fixing fines in Sw eden

In the biggest case ever brought by the Swedish 
Competition Authority, A$10.2 million in fines has 
been imposed against five international oil companies 
for price fixing in the Swedish petrol market.

The Swedish Competition Authority laments that 
the fines are too low, and will appeal the decision 
to the Swedish Market Court, with the Director 
General of the agency commenting that the 
administrative fines ‘marks a departure from 
common practice in the EU’ .

The competition agency sought fines of up to 
A$141 million against the five oil companies, 
including Swedish Shell and Norwegian owned 
Statoil, arguing they had eliminated competition in 
a market of great importance to the economy on a 
national scale.

The court upheld the most serious of the charges—  
that of price fixing— but dropped lesser charges and 
fined the companies just over A$10.2 million.

The Swedish Competition Authority alleged that 
five secret meetings were held to collude on price 
levels and discount restructuring, under the pretence 
of collaborating on environmental matters.
The agency conducted dawn raids in December 
1999, and the trial ended in December 2002.
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