
R e g u l a t o r y  i s s u e s

Electricity

Authorisation of amendments to the 
National Electricity Code— extension of 
the Reserve Trader Sunset

On 19 December 2002 the ACCC received 
applications for authorisation (A90864—66) for 
amendments to the National Electricity Code.
The proposed amendments relate to 
sections 3.12.1(a) and 3.12.1(b) of the code and 
pertain to the extension of the reserve trader sunset 
provisions. The reserve trader arrangements were 
due to expire on 1 July 2003. The applications were 
submitted by the National Electricity Code 
Administrator (NECA).

On 9 April 2003 the ACCC released a draft 
determination concluding that the benefits associated 
with extending the reserve trader provisions outweighed 
any anti-competitive detriments. However, on 
16 April 2003 NECA lodged a variation of the 
application for authorisation. The variation sought 
to correct an oversight and extend the operations of 
the safety net provisions and reserve contracting 
derogation consistently with that of the reserve trader 
provisions.

On 18 June 2003 the ACCC granted interim 
authorisation to enable full consideration to be given 
to the applications, while allowing the status quo of 
the market to continue.

On 9 July 2003 the ACCC released a revised draft 
determination proposing to authorise the code changes 
subject to any pre-determination conference.
The ACCC did not receive a request for a pre
determination conference and released its 
determination on 6 August 2003.

In its determination the ACCC granted conditional 
authorisation to the proposed extension of the 
reserve trader arrangements. The condition requires 
NECA to conduct a review into the reserve trader 
arrangements before 1 July 2004. Despite the NEM 
operating at high levels of reliability, the ACCC 
considers that it would be prudent for the reserve 
trader arrangements to be extended for a further

two years, allowing the market time to gain further 
information about the full impact of the reserve 
trader provisions on the market.

Authorisation of amendments to the 
National Electricity Code—  
ombudsman access to metering data

On 27 March 2003 the ACCC received applications 
for authorisation (A40083-85) for amendments to 
provisions contained in chapters 7 and 8 of the code. 
The applications relate to an industry ombudsman’s 
access to market settlement and transfer solutions 
information (MSATS) required to assist the 
ombudsman’s investigations of specific complaints 
made against any code participant.

The applications were submitted by NECA on behalf 
of the Victorian Energy and Water Ombudsman and 
the Australia and New Zealand Energy and Water 
Ombudsman Network.

The proposed code changes:

■ authorise the National Electricity Market 
Management Company (NEMMCO) to provide 
relevant information in response to a bona fide 
request from an ombudsman

H require NEMMCO to advise the ombudsman if 
any of that information is confidential in terms 
of the market rules but

■ make the supply of that information an express 
exemption from those confidentiality provisions.

The ACCC received two submissions from interested 
parties on the proposed code changes.

On 2 July 2003 the ACCC released a draft 
determination proposing to authorise the code changes 
subject to any pre-determination conference.
It did not receive a request for a pre-determination 
conference and released its determination on 
20 August 2003.

In its determination the ACCC was satisfied that the 
conduct for which authorisation is sought would be 
likely to result in such a benefit to the public that it 
should be allowed to take place. In particular, the 
determination sets out the ACCC’s belief that the
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code changes facilitate the efficient resolution of 
complaints and disputes that are investigated by 
ombudsmen, such as disputes about the transfer of 
customers under full retail competition.

Draft decision— variation to the N E M  
access code

On 10 May 2002 the ACCC received a request from 
NECA for permission to vary the approved National 
Electricity Market (NEM) Access Code in accordance 
with s. 44ZZAA(6) of the Trade Practices Act.

The variations sought are:

■ all provisions of the authorised National Electricity 
Code (NEC) not subject to the ACCC’s approval 
of the NEM access code granted on 20 January 
1999 (including chapter 3 of the NEC for the 
first time)

■ those changes to the authorised NEC identified 
in schedule A of NECA’s application.

On 16 July 2003 the ACCC released its draft decision. 
It proposed to consent to NECA’s variations of the 
access code with the exception of the proposal to 
include chapter 3 of the NEC into the access code.

The ACCC invited submissions on its draft decision. 
One submission was received from TransGrid.
The ACCC expects to issue a final decision later in the 
year.

M arket review and com petition  
benefits forum

The ACCC released its determination on bidding 
and rebidding code changes in December 2002.
It consequently hosted a one-day forum entitled 
Market Review and Competition Benefits Test Forum 
in Melbourne on 28 July.

The forum was structured into three sessions.
The first dealt with a review of wholesale market 
operations over the course of the last 12 months.
The last two dealt with competition benefits and were 
split into two, dealing with the definition of 
competition benefits and focusing on issues relating 
to the practical measurement of competition 
benefits.

Presentations for each session can be found on the 
ACCC’s website at www.accc.gov.au.

Discussion paper 2003— review of the 
draft regulatory principles

The code requires the ACCC to publish a Statement 
of Regulatory Intent to establish guidelines on how it 
will exercise its regulatory powers. In response to this 
code requirement the ACCC released its Draft 
statement of principles for the regulation of 
transmission revenues (DRP) in May 1999.

The ACCC has used the DRP as a guide in setting 
transmission network service providers’ (TNSPs) 
revenues. The DRP sets out the ACCC’s approach 
to setting CPI-X revenue caps for regulated TNSPs 
in the NEM. In determining a revenue cap the DRP 
uses a cost building-block approach.

The DRP is now being reviewed, as the ACCC has 
had four years of experience in regulating TNSPs’ 
revenues and has completed all first round revenue 
cap decisions in each participating jurisdiction.

The ACCC has identified several issues that need to 
be reviewed within the DRP Several of the key 
issues are outlined below.

Revaluation of the asset base versus 
the merits of roll-forward

In accordance with the code for all first round 
revenue cap decisions the ACCC adopted the state 
regulators’ valuations of TNSPs’ asset base values. 
While the ACCC does not have unlimited discretion 
in determining an asset valuation methodology, the 
code provides for the ACCC to revalue the asset 
base at the second revenue reset.

However, revaluation may subject the TNSPs to high 
levels of uncertainty regarding their revenue stream. 
Revaluation could potentially lead to significant 
variations in the value of the asset base from one 
period to the next and might result in a windfall gain 
or loss for the TNSP

The advantage in a revaluation of the asset base is 
that it would provide a useful transitional tool from 
the change of regulatory regimes. The ACCC has 
never commissioned a full valuation of any of the 
TNSPs’ assets. If the ACCC is not confident that the 
jurisdictional asset values generate efficient returns it 
could revalue at the initial reset to ensure that errors 
in the asset base are not perpetuated.

The ACCC’s preferred position is to adopt the initial 
jurisdictional valuation and add in new investment 
at cost. The attraction to this option is that a lock-in 
of the jurisdictional asset base is unlikely to deter 
new investment. However, the problem with a lock-
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in is that if there are existing errors in the 
jurisdictional asset base these would be locked in 
and carried into the future.

W eighted average cost of capital

The TNSPs’ weighted average cost of capital 
(WACC) is one of the inputs in to the ACCC’s 
revenue cap determination. The WACC for a firm is 
the average of the costs of its equity, debt or other 
financing sources. Among the more contentious 
parameters are the risk-free rate and the equity beta.

Previously the ACCC has generally computed an 
equity beta of one for TNSPs. An equity beta of one 
implies that the firm has the same level of systematic 
risk as the market average. Intuitively an equity beta 
of less than one seems more appropriate for regulated 
TNSPs in Australia given the level of market risk 
which they face. These firms are regulated entities 
with a guaranteed revenue stream and a demand for 
their essential services that is inelastic.

Since the release of the DRP a greater number of 
firms comparable to TNSPs have listed on the 
Australian stock exchange. The data from comparable 
firms enables the ACCC to use market data in 
estimating a proxy equity beta for TNSPs. The market 
evidence suggests the ACCC should use equity betas 
that are lower than it has computed in the past. 
However, to ensure the TNSPs are not under
compensated the ACCC is proposing to use upper 
confidence intervals. The combined use of the market 
data and upper confidence intervals may produce 
equity betas that are lower or higher than one.
For example, using market data from June 2002, 
September 2002 and December 2002 and applying 
a 99 per cent confidence interval gives a range of 
equity betas from between 0.44 and 0.30. If we 
increase the sample by including infrastructure firms, 
we see a range of equity betas from 0.97 to 0.61.

The ACCC prefers the use of a five-year government 
bond rate as a proxy for the risk-free rate. Conversely 
TNSPs argue for a 10-year rate as the longer term 
better reflects its investment horizon and asset lives. 
The ACCC has maintained in the past that the five- 
year rate matches the regulatory period and does not 
reward additional interest risk which is not being borne.

Benchm arking

The ACCC is currently exploring the use of increased 
benchmarking when setting revenue caps. The power 
of an incentive scheme can be increased by placing 
greater weight on exogenous measures of cost. The

difficulties with this approach are that costs may differ 
from one firm to the next because of firm-specific 
factors such as longer power lines or differences in 
input costs. While it is possible to produce an estimate 
of the average cost of a firm facing similar cost 
pressures, if firm-specific costs are not comparable, 
the regulated firm may be systematically under
compensated. The ACCC will further explore the 
extent to which it is possible to develop comparable 
cost benchmarks.

Review  process

The ACCC intends to develop draft regulatory 
principles 2004 which will take into account 
submissions from interested parties, expert advice 
and the ACCC’s own work in other areas, such as 
gas, telecommunications and transport. They should 
be released mid-2004.

Its purpose is to encourage debate from interested 
parties. It should be read in conjunction with the DRR 
This paper does not address, nor seek comment on 
any issues outside of the requirements identified in 
chapter 6, part B of the code, nor does it provide an 
exhaustive list of all the matters the ACCC will 
address in its draft Regulatory Principles 2004.

The ACCC is seeking comments from the public 
about these issues before the release of the updated 
regulatory principles. The ACCC requests that those 
making submissions explain how their preferred 

1 approaches for addressing the issues meet the 
I principles and objectives set out in sections 6.2.2 

and 6.2.3 and other relevant parts of the code, 
particularly 6.2.4(a).

The closing date for submissions is 28 November 2003.

Telecommunications

Reports on telecom m unications  
competition, price changes and price 
controls

The ACCC has released three annual 
telecommunications reports which analyse competitive 
safeguards and price changes for telecommunications 
services, and report on Telstra’s compliance with price 
control arrangements. The reports were released as 
one publication, ACCC telecommunications reports
2001-02.
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Telecom m unications com petitive  
safeguards 2001 -02

Report 1 deals with the ACCC’s assessment of 
competitive safeguards. The ACCC argued that 
competition has not developed as extensively as was 
expected in 1997.

Telecommunications markets are not yet effectively 
competitive. The reasons for this include the structure 
of the industry, in particular Telstra’s network 
ownership and high levels of integration, as well as 
the global downturn in the industry.

The report assesses that the extent and depth of 
competition varies greatly. For example, the extent 
of facilities-based competition varies across services 
and geographic regions.

It also examines the ACCC’s regulatory work during 
the course of the year, focusing on key anti-competitive 
conduct and consumer investigations, declaration 
and exemption investigations, the release of pricing 
principles, and a range of monitoring and reporting 
activities.

The ACCC’s analysis shows little change in the 
number and size of industry participants between
2000- 01 and 2001-02. Of particular concernthe 
analysis shows that price decreases have slowed.

While the ACCC found that the overall price paid 
by consumers for telecommunications services in
2001- 02 fell by approximately 2.7 per cent in real 
terms, this is the lowest rate of decrease since 
1998-99. The trend of a slowing rate of decrease 
was experienced in the price movements for both the 
public switched telephone network (PSTN) and 
mobile telephony services.

Changes in prices for 
telecom m unications services 2001 -02

Report 2 states that price falls have not occurred 
evenly across consumer groups. Large business 
consumers enjoyed a significant fall in the average 
price of PSTN services in 2001-02. Comparatively, 
small business consumers experienced a price 
increase, the first since the ACCC began monitoring 
price changes in 1996-97.

The fall in the average price of PSTN services for 
large business was also more than double that of 
residential consumers. This is likely because of larger 
businesses negotiating better discounts and the 
greater prevalence of facilities-based competition in 
central business district areas, where a significant 
number of large corporate businesses are located.

Price falls have also not occurred evenly across 
different telecommunications services.

While there was a general price decrease for PSTN 
services the rate of decline for particular services 
varied greatly:

■ local calls decreased 11.7 per cent

■ national long-distance calls decreased 8.7 per cent

■ international calls decreased 15.3 per cent

■ fixed-to-mobile calls decreased 3.2 per cent.

Comparatively, the average price paid for basic 
access increased by approximately 13.2 per cent in
2001- 02. This is the third consecutive year that the 
price for basic access has increased. Like PSTN 
services, the rate of decrease of the average price of 
mobile telephony services has been in decline— 
reducing by approximately 2.5 per cent in 2001-02. 
But this is the smallest decline for mobile services 
over the 1997-98 and 2001-02 period.

While the Australian mobile industry has been 
characterised by high penetration rates since 1996, 
the level of growth has slowed such that in 2001-02, 
it appears to be reaching saturation in the growth of 
post-paid subscriber numbers. Mobile carriers are 
still competing for new prepaid customers, which is 
reflected in the falling rate of decline of post-paid 
prices compared to the larger decline in prepaid 
prices in recent years.

Telstra’s com pliance with the price  
control arrangem ents 2001 -02

Report 3 deals with the ACCC’s annual assessment 
of Telstra’s compliance with the price control 
arrangements. The government sets the price controls 
and the ACCC’s role is to assess Telstra’s audited 
report on its fulfilment of its price control obligations 
and to determine compliance.

The ACCC is satisfied that Telstra has complied with 
the price cap requirements for the 2001-02 financial 
year for both the overall CPI-5.5 per cent price cap 
and the individual CPI-0 per cent and CPI-1 per cent 
price caps on the sub-baskets.

However, Telstra and the ACCC disagreed about the 
measurement of price movements and the extent of 
carry-over on the basket of services comprising local 
calls and line rentals. This may have implications for 
Telstra’s compliance with the price controls in
2002- 03.

The ACCC issued a new methodology for the
2001-02 report. The previous report to the minister
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had recommended that a more robust and 
transparent method of measuring price movements 
be implemented.

The source of disagreement between Telstra and the 
ACCC relates to the appropriate application of this 
methodology for calculating the yield on which the 
price movement for line rental is calculated.

The reports can be located on the ACCC website in 
the Publications section, under Utilities then 
Telecommunications.

A C C C  approves portability of premium  
rate telephone num bers

The ACCC announced its decision to allow full 
portability of premium rate numbers in Australia.

Premium rate services are currently provided on the 
19xx number range. Services include competition 
lines, warranty, adult, financial, psychic and 
meteorology information services.

The decision to allow premium rate number 
portability (PRNP) means customers can change 
from one carriage service provider (or service bureau) 
to another without changing their phone number.

The decision would benefit both carriage service 
providers and consumers.

At the consumer level, portability will mean that 
businesses using premium rate numbers will be able 
to shop around for a better deal with the convenience 
of retaining their existing phone number.

Portability should also promote competition at the 
carrier and carrier service provider levels of the market. 
It will facilitate new market entry for carriers by 
allowing them to compete more easily for existing 
premium rate services.

The ACCC believes this will lead to an improved 
bargaining position for content providers, and 
ultimately result in lower prices, improved services and 
more efficient investment in network infrastructure.

There are a number of steps to be taken to 
implement premium rate number portability.

The first is for the ACCC to direct the Australian 
Communications Authority (ACA) to set out rules in 
the numbering plan about premium rate number 
portability. (The numbering plan sets out a framework 
for the numbers used in telecommunications services 
and rules on how they are issued).

The ACCC envisages the ACA (which manages the 
numbering plan) will work with industry and the 
Australian Communications Industry Forum (ACIF) 
to establish an industry process to resolve various 
issues including the network arrangements and 
possible technical solutions for premium rate 
number portability.

The ACCC is keen to see these issues resolved as 
quickly as possible through industry cooperation.

The ACCC will also shortly issue its draft pricing 
principles for PRNP for public comment.
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