
The worldwide economic harm from

cartels is clearly very substantial …

conservatively, it exceeds many billions

of US dollars per year.

Because not all cartels are uncovered

and punished, many experts contend

that effective deterrence requires

imposing a fine against organisations

participating in a cartel that is a

multiple of the estimated gain on

those cartels that are uncovered.

Ms Jennifer McNeill has recently been

appointed as a Commissioner of the

ACCC for a five-year term. Ms McNeill

was a national partner in the firm of

Blake Dawson Waldron until this

appointment. Her practice has focused

on litigation and advice work for

Commonwealth departments, statutory

authorities and industry associations. She

has been involved in various trade

practices matters mainly about consumer

protection issues.

Ms McNeill will start at the Commission

on 22 July. She will primarily be involved

in the Commission's enforcement work.

New ACCC Commissioner

The Competition Committee of the

Organisation for Economic Cooperation

and Development stated the above in its

, April 2002.

The report, following a survey of cartel

cases conducted by member nations,

declares that cartels harm consumers and

have pernicious effects on economic

efficiency. Cartel price mark-ups, in some

cases as much a 50 per cent or more,

create an undisclosed transfer of wealth

to the cartel operators.

A cartel shelters its members from the full

exposure to market forces, thereby

reducing pressures on them to control

costs and innovate.

The OECD calls for strong sanctions

against enterprises and individuals to

increase the effectiveness of leniency

programs in uncovering cartels and

provide incentives for cartel participants

to cooperate with investigators and

'blow the whistle'.

While the competition laws of most

countries impose large fines on

companies for cartel conduct, the report

questions if the maximum fines deter

them. It suggests penalties high enough

to take away the financial gains of cartel

arrangements.

A study of cartel prosecutions between

1996 and 2000 found that only four

attracted fines larger than the estimated

gain to the companies involved in market

rigging.

In Australia the ACCC wants the existing

maximum fine of $10 million for each

offence raised to a maximum equivalent

of 10 per cent of the offending firm's

annual turnover. It also want the courts

to have the option of jailing individuals

who have engaged in hard-core cartel

activity such as market sharing, price

fixing and bid rigging.

The ACCC says the OECD findings

support its case for tougher penalties.

Currently seven countries have the prison

option but in only two, the United States

and Canada, have the courts used it.

Companies may pay the fines for

executives, but they can’t go to prison

for them. Many consider it the ultimate

deterrent because of the shame, the

loss of freedom and loss of income.
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