
When does a child become an adult? Ironically this 
issue has been put in the spotlight due to John 
Howard’s political wheeling and 
dealing in regards to mandatory 
sentencing laws in the Northern 
Territory.

Raising the age at which a 
person in the Northern Territory is 
considered to be an adult from 17 
to 18 is a positive step, maintaining 
mandatory sentencing is definitely not. Such are the 
contradictions of political policy making on the run.

The even ts  in the N orthern Territo ry  have 
highlighted the current situation in Queensland where 
17 year olds are treated as adults before the court.

Two particular questions remain in regards to 
juvenile offenders in Queensland. What is in the best 
interest of young people and the community? And, 
what are the im plications of the change in the 
Northern Territory law for how the Queensland  
Government views and treats young offenders? 
Queensland and Victoria are the only states which 
still charge 17 year olds as adults.

To be a young person in our community has 
always been seen as a transition  period from  
childhood to adulthood. A child is dependent on 
parents, caregivers and other significant people for 
the provision of the necessities of life including love 
and emotional support.

As a child enters the teenage years we witness a 
transition from a dependence on family to a growing 
sense of being an individual in one’s own right. This 
is a time of testing the boundaries, of recognising 
your place in the world and of defining oneself in 
relation to others. It is a time of learning about 
responsibilities and being supported in that process 
by the significant adults in a young person’s life.

What is the age at which young people stop being 
an adolescent, with one foot in a child’s world and 
the other in an adult world? You don’t have to be a 
Rhodes S ch o la r to rea lise  tha t the accepted  
community standard for being considered an adult 
is at the point a young person attains the age of 18.

Traditionally, young people celebrate becoming 
an adult with family and friends on their 18th birthday. 
It is seen as a rite of passage. My own son will be

doing just that next weekend. Nobody I know does 
this when they reach the age of 17.

No young A u s tra lia  is 
allowed to be deployed into war 
until the age of 18 but in 
Q ueensland  we have no 
hesitation in sending 17 year 
olds to face the persona l 
traumas and battles of spending 
time in an adult gaol.

A young person who is 17 cannot legally walk into 
a hotel and buy a beer because they are not 
considered old enough. Yet, when they break the law 
they are charged as an adult.

At the next state election no 17 year old in 
Queensland will be able to cast a vote to determine 
who will sit in our next parliament. This privilege is 
reserved for those people who have reached the age 
of 18.

It seems quite clear that the accepted community 
standard for young people to be considered as an 
adult is the age of 18. For consistency and fairness 
it seems only proper that any young person under 
18 should not be considered an adult when it comes 
to breaking the law.

The Committee on the Convention on the Rights 
of the Child has recommended that all Australian 
States should raise the upper age for child offenders 
to 18. This is in line with the accepted definition of a 
child as contained in the Convention. As Australia is 
a signatory to this Convention it would seem only 
appropriate that all States should follow such a 
recommendation.

The new Child Protection Act established by the 
current State Government defines a child as a person 
under 18. To maintain a difference between this Act 
and the Juvenile Justice Act is clearly discriminatory 
and illogical.

So, what should the Queensland Government be 
doing about th is contradictory state of affa irs?  
Interestingly enough, the answer is very simple. It 
does not even require a change in the Juvenile 
Justice Act. Contained within the Act covering juvenile 
offenders is Section 6 (1) that states:
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“We have a great opportunity 
to reconsider the age at 

which criminal offenders can 
be considered adults”
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In February 2000, the Criminal Law Review Division (CLRD) of the NSW Attorney General’s 
Department published a discussion paper, A Review of the Law on the Age of Criminal Responsibility 
of Children. The discussion paper outlined several proposals to reform the law in relation to doli 
incapax in NSW. Defence for Children International received a small grant from the Law Foundation 
of NSW to prepare a submission which is outlined here.

Doli incapax re fers to  the  presum ption  that 
child ren be low  14 a re  incapable  o f com m itting  
a crim e because they are deem ed to  lack mens 
rea o r the  in tent to  com m it a crim e (see ACRN  
No 23, N ov 1999, a rtic le  by C ra ig  M ackie)

A t com m on law, ch ild ren  over seven (where  
leg is la tio n  has no t ra ise d  th a t age) can be 
charged w ith  a crim e bu t if they  are under 14, 
the onus is on the  p rosecu tion  to  prove that 
the  child  w a s aw are  a t the  tim e tha t w hat he or 
s h e  w a s  d o in g  w a s  s e r io u s ly  w ro n g , as  
opposed to  m ere ly  ‘n au gh ty ’ o r ‘m isch ievous’. 
In practice, th is genera lly  m eans tha t children  
are  a sked  by the  p o lice  o r the  p rosecu tion  
w hether they  knew  w h e th e r w ha t they did was  
serious ly  w rong.

It appears, how ever, tha t the defence of doli 
incapax is often not ra ised by defence lawyers, 
especia lly  in rural and reg ional a reas but there  
are no figu res  to ind ica te  how  often it is raised 
nor how  often it is successfu l. However, it is

cbWnuea^mpage’,n  ....
‘The Governor in Council may, by regulation, fix 

a day after which a person will be a child for the 
purposes of this Act if the person has not turned 18 
years.’

In other words, all the current parliament is 
required to do is regulate for the change to allow 
young people to be considered as juveniles until they 
reach the age of 18.

W hat w ill then be nece ssa ry  is fo r the  
Government to fund such a change accordingly. 
Possibly, the Federal Government may help out in 
this regard. After all, they found $5 million dollars 
for the Northern Territory. Surely, Queensland young 
people deserve the same consideration.

Quite simple, really. It’s time for the Government 
to act.

Paul Spooner is Director o f  the 
Youth Advocacy Centre, Queensland

only app licable  w here the ch ild  pleads not gu ilty  
and 80-90%  of children p lead guilty. There  is no 
ev idence  th e re fo re  th a t the  ex is tence  o f the  
presum ption prevents m ost children from  being  
held c rim in a lly  liable fo r th e ir actions in New  
South W ales.

Recently, here in A u s tra lia  and e lsew here, 
there  have been m oves to  a llow  m ore punitive  
sanctions aga inst children w ho com m it offences, 
and there has been som e debate about the need  
fo r doli incapax and the  possib ility  o f reducing  
the age of the presum ption  to 12. This debate  
w as given som e im petus in New South W ales  
by a high profile  case in w hich an 11-year-o ld  
w a s p ro s e c u te d  fo r  th e  m a n s la u g h te r o f a 
y o u n g e r c h ild  in 1999 . T h is  case  a ttra c te d  
co ns ide rab le  m edia  a tte n tio n  and s tim u la te d  
com m unity  debate about the appropria teness of 
charg ing a child  of this age w ith m anslaughter. 
In the  course o f this debate , it was suggested, 
as it has been in the UK and e lsew here, that 
doli incapax m ay have ou tlived  it use fu lness  
b e c a u s e  c h ild re n  to d a y  a re  m o re  a b le  to  
distingu ish betw een right and w rong than the ir 
earlie r coun terparts  by v irtue  of their advanced  
education and access to  inform ation technology.

W hether or not th is is the case w as one of 
the key questions C LR D  asked fo r com m ent on 
as part o f th e ir rev iew  of doli incapax. D C I’s 
subm ission review s the psycho logica l literature  
relating to the m oral deve lopm ent of children and 
a d o le sce n ts  and  co n c lu d e s  th a t th e re  is no  
reliable evidence to  justify  th is proposition. W hile  
children clearly learn the difference between right 
and w rong  by observa tion , by learning from  the  
consequences o f the ir ac tions  and by the  m odel 
prov ided  by o thers , e s p e c ia lly  th e ir pa ren ts , 
peers and teachers, there  is no good evidence  
tha t form al education or exposure  to  in form ation  
te c h n o lo g y  is e ffe c tiv e  in p ro m o tin g  m o ra l 
deve lopm ent. Indeed, there  is som e evidence
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