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I start by putting forward two 
series of propositions, each of 
which can hardly be denied. 
The first is that the role of 
judges is to adjudicate: they 
decide cases before them by 
choosing between the 
competing contentions of the 
parties on each critical issue. In 
a criminal case the parties are 
on the one hand the person 
laying the charge, who is or 
represents the Crown, which in 
turn represents the community 
generally, and on the other 
hand the accused. One of the 
critical issues, assuming a 
finding of guilt, is just what 
sentence should be imposed. 
Finally, that which is decided 
by a judge — or indeed a 
magistrate: any judicial figure 
acting within power — should 
happen. Otherwise society 
ceases to be governed by the 
rule of law.

Secondly, criminals have rights. They 
are human beings, and all of us have 
rights. Their rights might be less than

those enjoyed by others: obviously while 
serving sentence a prisoner is not free to 
roam at will. However, in the absence of 
legal circumscription prisoners, like other 
criminals and all the rest of us, should 
enjoy their rights unimpaired. And like 
all of us they should not be disappointed 
because their reasonable expectations are 
not met. Among those expectations are 
that the law will operate in a fair,

reasonable, consistent and predictable 
way.

I propose to examine an aspect of 
punishment, namely the system for the 
imprisonment and parole of convicted 
persons, against the background of those 
propositions. In doing so, reference will 
be made to three States: New South 
Wales, Western Australia and South 
Australia. What is said concerning them
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generally  reflects the s itua tion  
throughout Australia. It is, however, fair 
to acknowledge — not just because I am 
addressing an audience in Adelaide — 
that the position here is somewhat more 
satisfactory than in most other places. 
That is not surprising given the record of 
South A ustralia in legal and social 
reforms. This State was a leader in world 
terms:
•  In conferring the right to vote without

property qualifications.
•  In granting women the right to vote.
•  As to land registrations and simplified

conveyancing — I refer of course to
the Torrens System.

•  In establishing a legal aid scheme.
Reference also should be made to 

statutory initiatives relative to Aboriginal 
land righ ts, rac ia l and sexual 
discrim ination, hom osexuality, and 
consumer protection.

While the case is not proven, the 
reason for an obvious primacy in 
enlightened reform may be that only 
South Australia did not suffer from the 
blight of tra n sp o rta tio n  and the 
suppression of individual rights which 
inevitably flowed from it.(1)

To date, I have made brief mention of 
the role of judges and the rights of 
prisoners. That is not to say that theirs 
are the only points of view which matter 
in relation to imprisonment and parole. 
There are others. Acting on behalf of the 
com m unity , p ro secu to rs  have a 
responsibility to ensure as best they can 
that only the guilty are convicted and that 
punishment is condign — neither more 
nor less than is appropriate for the case. 
Governments also have a role and 
responsibility in this area. Prisons are 
expensive, imprisonment rates in most 
parts of Australia are too high, and in all 
parts of the country the Executive has 
from time to time taken steps to reduce 
the prison  p o p u la tio n s . It is my 
contention that various of the steps taken 
have been inappropriate. Finally, and 
most importantly, the public generally 
has an interest in this area. It is one 
which has been aroused of recent times. 
There is grave public disquiet as to the 
way in which the imprisonment and 
parole system works. My belief is that, 
for reasons which will be developed, such 
disquiet is amply justified.

Let us take a notional case. Robert W. 
who normally works as a plumber goes to 
Penang with a view to purchasing heroin 
for the purpose of importation into 
Australia. He is an occasional drug user 
and has the necessary contacts to arrange 
distribution in Sydney. That is not to say 
that he is a major crime figure. As is 
nearly always the case in real life, what 
develops can be categorised  as 
disorganised crim e. He has raised

$20,000 by saving and borrowing and 
hopes to make enough money to set up 
his own business. Because he is better at 
plum bing than drug running, the 
enterprise goes wrong. He is caught at 
Kingsford-Smith airport with over a 
kilogram of heroin of relatively high 
purity secreted in the lining of his 
suitcase. It is worth about a million 
dollars assuming a successful 
importation. In that event, the heroin 
would have flowed down a distribution 
chain, being at least diluted and perhaps 
adulterated at most steps along the way. 
A deal of it would have finished up in the 
hands and veins of narcotic addicts, 
many of whom would thus be hastened to 
their early deaths. Many of them would 
have been young people having no 
employment, low self esteem and an 
anti-social attitude dictated by their need 
to raise money to buy heroin.

Robert W. has committed a serious 
offence which contributes to a grave 
social problem, although it is too readily 
assumed that law enforcement alone can 
provide the solution. Clearly, such a case 
calls for heavy punishment. The Customs 
Act provides that Robert W. can be sent 
to prison for life. The particu lar 
individual has no prior criminal record. 
A judge decides, following conviction, 
that he should go to prison for at least 9 
years, and not more than 15 years.

So far so good. The police have done 
their work, as have the prosecutors, and 
as has the judge. Now kindly observe 
how the law operates to render the 
disposition of the case illusory to the 
great detriment of the public, and even 
perhaps of the prisoner.

Under the Probation and Parole Act 
1983, prisoners are entitled to what is 
effectively an automatic remission of 
one-third off both the head sentence and 
the non-parole period. It was decided in 
O’Brien’s case(2) by the Court of Criminal 
Appeal in New South Wales that a 
sentencing judge cannot have regard to 
the remission system and its effect when 
determining a head sentence and a 
non-paro le  period. A ccordingly, 
although the judge imposing sentence 
well knew that Robert W. would be 
paroled after 6 years at the most, and 
applying the relevant criteria reached the 
conclusion that he should spend at least 9 
years in jail, he could do nothing about 
it. The judge was required by law to 
involve himself in an illusory exercise — 
if you like a sham and a farce, The 
legislative changes which came into force 
in May of this year were piecemeal in 
nature, and their practical effect remains 
to be seen. The judge can now o? d. r that 
there be no entitlement to remiss; o’ s, but 
there is no middle course whic1 at be 
followed, and it is not easy to see i v the

statutory criteria relate to the question of 
remission entitlement.

In the event the prisoner is fortunate 
because during his time in custody there 
is a withdrawal of ordinary labour by 
prison o ffice rs . In a d d itio n , he 
partic ipates in study and tra in ing  
programmes. By reason of these two 
factors he is entitled to, and in fact 
receives, release after having spent a little 
less than five years in prison.

I am not to be taken as advocating the 
view point th a t long sentences of 
imprisonment are ordinarily desirable or 
that prisoners should not receive some 
small allowances for good conduct, 
participation  in train ing and study 
programmes, or even strikes by warders. 
Indeed, modest remissions of 10%, 
which were common-place in this country 
up until a decade ago, served a very 
useful purpose. What is contended is that 
in the situation just outlined the role of 
judges has been hugely subverted. They 
may well pronounce a minimum term of 
which only about half is served. It is 
hardly surprising that members of the 
public should feel that the system has 
gone ludicrously awry when made aware 
of this huge gap between appearances 
and reality.

That is not the only matter of concern. 
It will be appreciated that not everybody 
in a prison  env ironm ent provides 
company which is gracious, enlightened 
and civilised. While penologists have not 
abandoned rehabilitation as a desirable 
and possible consequence of 
im prisonm ent, most knowledgeable 
observers now recognise tha t' 
imprisonment has more to do with 
punishm ent, even revenge, and the 
keeping of offenders in a place where they 
cannot further prey upon the public. 
There are few who would deny that time 
spent in prison is a brutalising experience. 
For a significant number of prisoners it 
serves to teach them bad ways, and 
criminal skills.

If during the period of the parole order 
the released prisoner breaks the law, or 
breaches a condition upon which parole 
was granted, then the result can be the 
revocation of parole and return to prison, 
or alternatively the laying of a charge for 
having breached parole. In either event, a 
parolee is worse off than an ordinary 
member of the public: at risk of further 
or additional punishment by reason of his 
status. Most would reckon that to be 
reasonable, but for how long?

The rules differ from place to place, 
and are complex to an extent which is 
almost hideous, but in the notional 
example we are working from, Robert W. 
must keep his nose clean for a period of 
10 years. If he does not he can be 
punished, not just for future infractions 
of the law, but also by reason of his
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status as a person serving parole, which 
can be looked upon as a sentence which is 
being served in the community. Whatever 
the period might be, the constraints are 
powerful. No person who is undergoing 
parole can be seen as free.

What now falls to be considered are 
the purposes of parole. They include a 
desire not to keep people in prison for 
longer than it is necessary, because to do 
so is expensive to the community and 
probably harmful to the individual. But 
the prime purpose is surely to benefit the 
prisoner, to enable him to adjust to life in 
the community, and with the benefit of 
enlightened supervision to turn him away 
from anti-social conduct.(3)

It is, I think, universally accepted that 
the purpose ju st stated  cannot be 
furthered beyond a period of about 2 
years after release. Circumstances alter 
cases, very often the benefits of parole 
supervision will have been fully realised 
within a year or so, and there may be 
very occasional cases in which a longer 
period is called for. But as a general 
proposition two years is the maximum 
useful period for parole supervision. 
There are many thousands of people in 
this country who are serving far longer 
periods of parole, which can do them no 
good, but may cause them to be doubly 
punished if they lapse from the path of 
relative righteousness. While some 
criminals are to be feared and loathed, 
many are deserving of understanding, 
and some of pity. Perhaps the majority 
of them cannot readily help themselves 
when it comes to committing offences. 
How can it be in the community interest 
to have such people on parole for periods 
of 5 years or m ore, which simply 
increases the likelihood that they will 
return to the treadmill of first offence, 
imprisonment, brief release, further 
offence and imprisonment, prison, and 
so on.(4)

I propose now to develop the topic in 
rather greater detail, particularly from 
the historical viewpoint. In case it be 
thought that all of this address is by way 
of carping criticism, let me assure you 
that positive suggestions will follow. It is 
not pretended that they represent a final 
answer, nor indeed that they are original. 
However, the time has come to get back 
to first principles and devise a system 
which does not require judges to do one 
thing while pretending to do another, or 
alternatively to cheat by defying the will 
of the Parliament, a system which does 
not represent a fraud upon the public, 
and one which is not potentially unfair to 
prisoners. Whether that can be done 
without it being necessary to build more 
prisons in some places I do not know. It 
is clearly a matter of concern that the 
difference between imprisonment rates 
should vary so widely as between the 
various States and Territories. Nobody

likes to contemplate imprisonment, but it 
is a harsh necessity in many cases, and it 
must be logically fallacious to assume 
that present rates are desirable maxima or 
alternatively about right.(5)

In the brief historical survey that 
follows I propose to concentrate upon 
New South Wales. Those who know the 
literature will be well aware of the debt of 
gratitude owed to Dr Weatherburn of the 
NSW Bureau of Crime Statistics and 
Research.(6)

If one goes back to the first half of the 
last century, release on licence, with or 
without conditions, was an expedient 
frequently resorted to. Much of early 
Australian history is dominated by the 
struggle of ticket-of-leave men (and 
women), and other former convicts, to 
obtain some say in the running of society. 
Release was almost invariably subject to 
at least one condition, namely to stay in 
the colony. There could be o ther 
conditions imposed, which could lead to 
supervision, as for example by the master 
of a convict-servant. For reasons that will 
be obvious the motivation and standard 
of such lay supervision was hugely 
variable. As a general proposition, it 
came to be the case that prisoners served 
sentences imposed upon them, subject to 
relatively small remissions for good 
conduct, There appears to have been little 
reluctance to build and staff prisons, 
which was after all, the chief purpose of 
establishment of most of the settlements 
on the A ustralian  m ainland, Van 
Dieman’s Land and Lord Howe Island. 
Prisons during the last century were 
degrading places, and convicted persons 
were sent to prison for punishment in 
addition  to being sent there as 
punishment.(7)

About the middle of this century one 
first saw parole, in the sense that 
prisoners were released into the 
community on conditions which included 
supervision by State functionaries having 
training and skill for the purpose. This 
system met with general approbation 
from public and prisoners alike.

I come now to the past few years, 
which have been periods of rapid change. 
The spur has been that of perceived 
economic necessity as the cost of keeping 
prisoners in jail has increased markedly 
in real terms.(8)

The Probation and Parole Act 1983 
represented a determined effort to reduce 
the prison population. It abolished parole 
for aggregate sentences of three years or 
less, and replaced it with automatic 
release. Remissions were applied to 
minimum terms in the same proportion 
as they had previously been applied to the 
head sentence. Finally, there were set up 
legislative impediments in the way of 
parole refusal, such that a prisoner could 
have a far higher degree of confidence

than previously that release on parole 
would occur within a very short period 
after the date of eligibility was reached. 
During the first 6 months of 1984 the 
prison population in NSW reduced by 
20% to about 3000.

Then over the next 12 months it 
increased by nearly a third to almost 
4000. Dr Weatherburn attributes this to a 
tendency on the part of judges to increase 
minimum terms to offset remission 
entitlements, and a corresponding lack of 
willingness on the part of the Parole 
Board to grant prisoners parole where 
eligibility was due to accrual of large 
amounts of remission. Each of these 
factors may have been wrong, in the 
sense of being opposed to the sovereign 
will of the Parliament. But surely each 
was utterly predictable. It is well known 
how difficult it is to change the spots on 
the leopard, and judges are larger felines 
with markings most clear and deep. 
Apparently Parole Board members are 
not dissimilar.

Various further methods were adopted 
to try and reduce the prison population, 
as for example diversionary schemes such 
as periodic detention. These front-end 
solutions are laudable, but they tend not 
to change the prison population greatly 
because they impact on persons who 
would otherwise have been imprisoned 
for a short period only. Reverting to 
rear-end solutions, that which was most 
successful was the so-called Jackson 
Release on Licence Scheme under section 
463 of the Crimes Act 1900 of New South 
Wales. The scheme was subjected to 
judicial criticism, but according to Dr 
W eatherburn the Corrective Services 
Department was no less competent than 
the Parole Board in screening prisoners 
for release: the then Minister for Prisons 
claimed a 95% success rate. It was only 
allegations o f c o rru p tio n  of the 
administration of the scheme which 
brought it to a sudden end. Over a 
thousand prisoners were released during a 
15 month period. The public controversy 
which ensued from the way in which the 
release on licence scheme came to an end 
swung the pendulum back towards lesser 
d isc re tions. U nder recent NSW 
legislation judges are empowered to 
specify that a person sentenced will enjoy 
no remissions, or remissions only in 
circumstances which are specified. This is 
calculated to allay judicial criticism. It 
may work to an extent. Judges cannot be 
heard to say that their will has been 
subverted in circumstances where they 
are enabled by statute to make an order 
which avoids a consequence they may see 
as being unhappy.(9)

The position in Western Australia is 
generally similar to that which prevails in 
New South Wales. In particular, parole is 
a privilege and not a right. However,
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recent figures show that 90% of persons 
eligible for parole are released on, or 
within a week of, their eligibility date, so 
that in practice release on parole is 
automatic. The Chairman of the Parole 
Board in that State takes the view that it 
should retain its discretionary function as 
to release on parole, and stresses that the 
param o u n t co n sidera tion  is the 
protection of the com m unity, that 
responsibility being shared between 
sentencing judges and the Parole 
Board.(l0)

In South A ustralia  since 1983 a 
distinctly different regime has prevailed. 
The functions of the Parole Board are 
now m arkedly changed. It has no 
discretionary power as to release, save in 
the fixing of conditions. In R. v Tio and 
Lee(11) the Court of Criminal Appeal in 
that State said it would be expected that, 
in general, non-parole periods would be 
longer than previously because the new 
legislation brings about automatic release 
on expiration of the minimum term, less 
remissions, and the sentencing judge 
knows and can take into account that the 
remissions will operate. In this State it is 
therefore the case that two objectionable 
featu res which generally  operate 
elsewhere are not present. Contrast what 
was said by the D epartm ent of 
Correctional Services in South Australia 
in its 1983-84 report:

“The aim o f all these changes is to 
achieve some form o f predictability in the 
sentencing system. Prisoners now have 
some certainty about the period they will 
spend in prison. It has helped reduce 
tension and resentment in prisons. ”n2> 
with what was said by the Parole Board 
of New South Wales in its 1985 report: 

“It is unfortunate that there has been 
so much misinformation, rumour and 
wishful thinking spreading through the 
prison system, which misled prisoners, 
their relatives and even victims to expect 
that an eligibility date adjusted by 
remission guaranteed release. ”fI3>

These statements graphically illustrate 
a significant objection to the parole 
system in its operation in most parts of 
Australia. Prisoners should know, as a 
matter of right, when they are to be 
released. The other major objection, in 
both principle and practice, to the present 
system in most places — excluding South 
Australia — was pointed out by Chief 
Justice Young of Victoria when he said: 

“An intelligent observer who was told 
about the sentence passed and the period 
o f incarceration actually served would be 
likely to conclude either that the Court 
had no authority because little notice was 
taken (by the Executive) o f the sentence 
passed or that the Court was engaged in 
an elaborate charade designed to conceal 
from  the public the real punishment 
being inflicted upon an offender. ”(M>

Mention was made earlier of the 
varying and legitimate viewpoints which 
arise concerning the topic under 
consideration. It may be hard to reconcile 
them, but it is urged that there are three 
minimum requirements. The first is an 
aspect of the rule of law, namely that a 
judge’s considered disposition of a 
sentencing matter should not be lightly 
set aside, or at least if that happens it 
should be on the basis of known criteria 
which the responsible authority can be 
called upon to ju stify . Secondly, 
prisoners deserve to know where they 
stand, and not be at the mercy of prison 
officers or Parole Boards as to when they 
will in fact be released from prison, 
particularly as their right to be heard on 
the issue is doubtful at best.(15) Most 
importantly, the public demands and 
deserves a system of imprisonment, 
remissions and parole in which they have 
justified faith.

Two points should be made before I 
proffer certain suggestions which may 
contribute to a solution, bearing in mind 
the minimum requirements just stated. 
The first is that the special considerations 
which apply to Commonwealth prisoners 
have not been dealt with. The position 
concerning them is even more muddled 
and unsatisfactory than is the case with 
respect to State prisoners: In particular, 
given that all prisoners serve their time in 
State prisons, and that the system differs 
som ewhat as between the various 
jurisdictions, an exquisite dilemma arises. 
The law must see all treated equally, but 
should the equality be as between a 
Commonwealth prisoner and those other 
prison inmates with whom he or she 
shares accommodation? Alternatively, 
should all Commonwealth prisoners be 
treated alike? That question is left for 
reso lu tion  by o thers, on ano ther 
occasion.(16)

Secondly, while front-end solutions to 
reduce the prison population have been 
m entioned, time does not perm it 
exploration of that aspect in any degree 
of detail. It is gratifying that the 
Commonwealth has at long last passed 
legislation which enables convicted 
persons to be dealt with in most places on 
the basis of the relatively wide range of 
sentencing options which exist. More use 
should be made of community service 
orders and periodic detention, first 
because imprisonment should really 
operate as the sanction of last resort, and 
secondly, because they are so very much 
cheaper. It is surely a matter of grave 
concern that a lot of the persons 
imprisoned at any time are there by 
reason of default in the payment of fines. 
So long as somebody in receipt of a high 
income, having an undoubted capacity to 
pay, receives about the same fine for like 
conduct as another person who is

unemployed, the law can be seen to 
operate in a discriminatory way, so that 
people go to prison for the basic reason 
that they are poor, rather than because of 
their breach of the law. This should not 
be tolerated in a society which lays claim 
to be civilised.

Much the same can be said with respect 
to m andatory prison sentences, for 
example, on those who drive a car 
without a licence after a couple of prior 
convictions for so doing. All mandatory 
sentences are objectionable in principle. 
Surely the responsible authority could 
and should chase up young people 
convicted of such offences on a first 
occasion, teach them to drive and see 
they are issued with a licence. A 
combination of these two small reforms, 
one statutory and one administrative, 
would significantly reduce the number of 
people who go through the prison system, 
although admittedly the impact upon the 
prison population would not be great. In 
particular, those steps would markedly 
reduce the shocking statistics relative to 
imprisonment of Aboriginal offenders. 
There are many others which could be 
suggested.(17)

I revert now to the main theme. What 
follows is largely drawn from a report 
prepared by the Law Society in Western 
Australia (Inc) in 1980.(18) It is a matter of 
regret that the recommendations then 
made, or similar basic changes which pay 
due regard to the minimum requirements 
already stated, or if you like first 
principles of just imprisonment, have not 
been introduced and spread throughout 
Australia.

Parole is properly to be regarded as 
part and parcel of the sentence; that 
portion which is spent outside of the 
prison walls. It is generally recognised as 
serving two purposes, the first being to 
rehabilitate an offender, and the second 
as an extension of the punitive measures 
associated with imprisonment. The former 
provides guidance and adjustment, and 
the latter object is achieved by the 
sanctions attaching to a breach of parole: 
this, if you like, provides a deterrent 
against re-offending, and consequently 
soine protection of the community.

As most systems in Australia presently 
Operate the Paro le  Boards have a 
discretion as to whether a particular 
offender will be released at the time of 
the expiry of his minimum term of 
imprisonment. As already stated it would 
be rare for the actual period served to 
coincide with the minimum period 
initially set by the sentencing Judge 
because of the operation of remissions. 
There is no reason to think that the 
objects of parole could not be achieved 
by shifting the discretions of the Parole 
Board, and the Executive in general, to 
the sentencing Judge.
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In brief outline, the changes I advocate 
are these:
•  Paroles operate for a maximum period 

of two years.
•  P risoners be released on parole 

automatically.
•  The Parole Board have no discretion 

as to release, and its function be 
reduced to th a t o f m aking the 
supervisory system work, and deciding 
what conditions should be imposed 
upon parolees.

•  Breach of parole be an offence which 
should be charged as appropriate, 
with only a Court being empowered to 
order revocation of parole, which 
could only be for a period of up to 
two years.

These suggestions will be expanded 
shortly. For the moment, consider briefly 
the virtue such a scheme would have. It is 
simple to operate. The courts would 
know that sentences they impose will take 
effect. Prisoners would know exactly 
where they stand, and the iniquitous 
dangers of long parole periods would be 
avoided. Surely this is a system in which 
the public could and would have 
complete confidence.

A finite sentence pronounced by a 
Court, at the expiration of which the 
offender will be released, promotes 
certainty: the offender knows that date 
upon which he is entitled to release, and 
the community is satisfied that the 
sentence will be observed and not fiddled 
with. This is not to say that it is 
inappropriate to have a system of 
rem issions as a rew ard for good 
behaviour, but this should be a privilege 
and not a right. It should also not be so 
large as to render the determ inate 
sentence ineffective, which is what occurs 
at the present time. A system of specified 
small rem issions, which are not 
automatic, is far preferable.

Short prison sentences can be useful. 
In relation to determinate sentences of 
less than one year in duration, release 
should be automatic upon its completion, 
w ithout any fac ility  for parole 
supervision equal in duration to the 
sentence served. For terms of greater 
than two years there should be two years 
parole supervision regardless of the 
length of the sentence. This is not to say 
that the Parole Board would be divested 
of all functions: some of them would 
simply be moved elsewhere. The Board 
would still retain a discretion as to what 
conditions ought attach to a particular 
parole period. There could be statutory 
guidelines in respect of standard  
conditions, leaving sufficient discretion 
for individual cases.

The courts should have the general 
power to direct that an offender not be 
subject to parole upon release. This 
would cover two distinct classes of cases,

that is where the court is of the opinion 
that an offender will not require parole 
supervision to aid his rehabilitation, or 
where the court feels that the offender is 
such a hopeless case that he would have no 
chance of completing the parole period 
without breach.

Under the present system where there is 
a breach of paro le , w hether by 
re-offending or by non-compliance with a 
condition of the parole, there is discharge 
of the order, on either an automatic or a 
discretionary basis. The offender is then 
returned to prison, perhaps for a long 
time. This approach lacks flexibility. 
There is no reason why a breach of 
parole cannot be treated as an ordinary 
criminal offence which may be dealt with 
by a court of summary jurisdiction. If a 
person is convicted for breaching parole 
then a number of sentencing options 
would be available. An offender could be 
sentenced to a term of imprisonment, say 
not exceeding six months, or fined, or the 
parole order could be discharged, or the 
conditions of the existing order could 
simply be amended. If the breach is 
occasioned by the commission of serious 
offence, then it should be dealt with in 
the ordinary way.

The benefits of such a system are quite 
evident. In the first place the sentence 
imposed by the court would be the one 
served; administrative interference would 
be kept to a minimum and a fraud would 
not be perpetrated upon the public. The 
sentence would be certain both to the 
offender and the community. The period 
of parole supervision would be far more 
effective: periods will neither be too short 
nor too long, both  of which are 
counter-productive. The Parole Board 
would not be expected to make decisions 
sometimes without proper guidance, as to 
whether or not to release an offender 
upon parole. The sanctions for a breach 
of parole would be far more flexible and, 
where there was a breach, at least credit 
would be given for the parole period 
served prior to that time.

At this juncture something needs to be 
said of indeterminate and so called ‘life’ 
sentences. Neither sit comfortably within 
a system of automatic release. Such 
sentences are objectionable as they 
completely lack certainty. Some members 
of the community may be forgiven for 
thinking a life sentence means that an 
offender is kept incarcerated until death. 
This, of course, is not the case. In most 
cases, nor should it be. There are 
provisions allowing the release of life 
sentence offenders at the discretion of 
Parole Boards. Life sentences should be 
replaced by appropriately long finite 
sentences. The so called ‘life’ sentence is 
another fraud on the public which should 
be done away with. For those offenders 
who are found to be criminally insane

there is some ju s tif ic a tio n  for 
inderterminate sentences but, again, the 
rights of those persons cannot be 
ignored. I recall a few years ago the case 
of two persons in New South Wales who 
were discovered to have been 
incarcerated at the Governor’s pleasure 
since the 1930’s. Few records were 
availab le; the reasons for th e ir 
imprisonment had become long lost, and 
of course they had not been the subject 
of any review. This must be one of the 
w orst exam ples o f the defects o f 
indeterminate sentences. If they must be 
retained for use in very special and rare 
cases, there m ust be a system  of 
mandatory periodic review, say every five 
years, preferably with judicial input.

None of these proposals should be seen 
as likely to greatly increase the prison 
population. Indeed the authors of the 
report upon which they are based 
reckoned that, because a large number of 
prisoners who are currently in prison for 
breaching parole would not otherwise be 
there, prison populations would decrease, 
which must be a desirable goal. There are 
large differences between the States and 
Territories of Australia as to the number 
of prisoners per head of population.(19) In 
some cases Governments may expressly 
or effectively  determ ine th a t the 
maximum number of prisoners is to be a 
specified amount. Most usually this can 
be attributed to limitations in the number 
of prisoners who can be held at any one 
time. Of course this is completely 
illogical. As the population expands then 
it necessarily follows that the number of 
prisons m ust increase abou t 
proportionately.

It is appreciated that Governments 
cannot create prisons overnight, and at 
the drop o f the p ro v erb ia l h a t. 
Furthermore, prison overcrowding is a 
serious prob lem , conducive to 
unhappiness at least and mayhem at 
worst. If there is a discrepancy between 
the number of persons sent to prison by 
the courts, and the capacity of the jails to 
contain them, then something must be 
done. In my submission that which is 
necessary should be done by the 
Executive, by exercise of the prerogative 
of mercy, or by release on licence in the 
m anner previously outlined, which 
operated for a period in New South 
Wales. The Executive would then be 
required to answer in the political arena 
for its failure to provide sufficient 
facilities, or for m istakes made in 
selecting those to be released early, or 
both of those things. It would of course 
be infinitely preferable that this necessity 
not arise, but if it does the Government 
in question should be precluded from 
hiding behind the collective skirt of its 
Parole Board, as presently happens all 
too often.
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It would be necessary for judges to 
adjust themselves to a radical departure 
from the present regime, having as its 
components head sentence and minimum 
terms. Under the proposals outlined they 
would impose a single sentence: that 
which was in fact to be served, less small 
remissions for good conduct. To achieve 
the adjustment it might be necessary to 
em bark upon a ju d ic ia l tra in ing  
program m e, the various courts of 
criminal appeal would have important 
roles to play, and there might be utility in 
a Sentencing Council(20) such as has 
been proposed in a rather different 
context. The message to get across is 
simple enough: the single sentence 
imposed should be about equivalent to 
the non-parole periods which are now 
fixed. It surely cannot be beyond the 
human capacity to make this critical 
adjustment. Lawyers who get to be 
judges are m ostly in te lligen t and 
compassionate people and almost any 
sentencing judge will tell one what an 
anguish it is to impose a severe prison 
sentence. In summary sentences will be 
shorter, but the Court will mean what it 
says, and will be seen to do so.

In conclusion let me remind you what 
was said by Sir Winston Churchill, 
speaking as Home Secretary in 1910: 

“We must not forget that when every 
material improvement has been effected 
in prisons, when the temperature has 
been rightly adjusted, when the proper 
food  to maintain health and strength has 
been given, when the doctors, chaplains, 
and prison visitors have come and gone, 
the convict stands deprived o f  everything 
that a free man calls life.

We must not forget that all these 
improvements, which are sometimes 
salves to our consciences, do not change 
that position. The mood and temper o f  
the public in regard to the treatment o f  
crime and criminals is one o f  the most 
unfailing tests o f  the civilisation o f  any 
country. A  calm and dispassionate  
recognition o f the rights o f  the accused 
against the State, and even o f convicted 
criminals against the State, a constant

heart-searching by all charged with the 
duty o f  punishm ent, a desire and  
eagerness to rehabilitate in the world o f  
industry all those who have paid their 
dues in the hard coinage o f punishment, 
tireless efforts towards the discovery o f 
curative and regenerating processes, and 
an unfaltering fa ith  that there is a 
treasure, i f  you can only find  it, in the. 
heart o f  every man — these are the, 
symbols which in the treatment o f crime, 
and criminals mark and measure the, 
stored-up strength o f a nation, and are, 
the sign and proof o f the living virtue in

Most uninformed members of the 
public think that prisons are more 
pleasant places than they should be, and 
that sentences imposed for serious 
offences are generally too short. In my 
belief they are profoundly wrong in both 
respects. The criticisms which have been 
levelled, and the suggestions which have 
been made, are aimed at achieving a 
situation which is both just and humane. 
A more compassionate attitude on the 
part of the public cannot be expected 
until cause for justified cynicism is 
reduced to nought. If that is to be done 
then radical change is necessary. Surely 
every effort should be made to strive for 
an enlightened solution.
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