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Compensation will answer the purpose of punishment but punishment will not answer the purpose of
compensation. By compensation therefore the two great ends of justice are both answered at one time, by

punishment only once.

1. INTRODUCTION

For some time there has been a new mood in
criminological circles that the fundamental focus of the
criminal justice system on the punishment and/or treatment
of the offender is too limited and limiting. The focus on the
offender is increasingly being seen as an inadequate response
to the problem of crime in the community. It is often argued
that what we do with offenders is ineffective on a general
level and on an individual level. The focus on the offender
ignores the plight of the victim and often tends to leave all
parties; the offender, the victim and the general public
dissatisfied and resentful.

This paper outlines a case for reform of the criminal
justice system which is aimed at replacing “retribution” with
“restoration” as the fundamental objective. The paper will
move from the general to the specific. Firstly, the rationale
for the position that the treatment of the crime victim is

Jeremy Bentham '

essential to the reform of the criminal justice system will be
presented. This will be followed by a discussion of the kinds
of provisions and services which could be made available to
victims of crime individually and as a group. I will point out
the kind of progress being made elsewhere and finally talk
about the obstacles to progress in Western Australia. This
will then lead to a discussion in which we can share ideas
about how to stimulate action in Western Australia.

2. THE RATIONALE FOR A SHIFT IN THE
FOCUS OF JUSTICE FROM RETRIBUTION
TO RESTORATION

As a clinical psychologist who has spent most of his
professional life either treating or studying criminal
offenders you may be interested in how I have come to be an
advocate for victims rights. Partly this is because I am
acutely aware of the disparity in the level of services
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provided to victims and partly because I feel the situation of
the offender on an individual level and on a collective level
cannot proceed without due recognition and
acknowledgement of the victim’s position. On a more
general level the situation of both the offender and the victim
are inextricably linked in the achievement of an overall sense
of justice to which we are all witness.

From a psychological position it is important that the
offender is able to accept full responsibility for his or her
actions. Our current system seems to have the effect of
distancing offenders from victims and therefore the
possibility of exposure to the consequences of their actions.
Too often offenders seem to remain in an adolescent phase in
which they view themselves as being “unlucky” and the
criminal justice system as “persecuting” and “unfair”.

I have come to the view from my study of public attitudes
to sentencing that the basic purpose of the criminal justice
system needs to be reviewed to acknowledge the central
importance of victims. Action and policy in the area of crime
would be clarified if we accepted that the state has a clear and
fundamental responsibility to provide a safe community for
its citizens to live in. There seems to be no good reason why
the Government should not accept responsibility for crime in
the same way that an employer accepts responsibility for
accidents that occur in the work place. Until the state does
accept responsibility for crime in the community the costs
will continue to be borne unfairly and unevenly by vulnerable
and/or disadvantaged groups and individuals.

In many ways the general inaction of the government
towards victims of crime is somewhat surprising given the
belief which seems to be widespread in the community that
victims should get a better deal. I have completed three
studies into public attitudes to sentencing which have
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indicated what I’m sure all of you are fairly well aware of
and some things which are less well known. The results I
point to below have been discussed in detail in these studies
(Broadhurst and Indermaur, 1982; Indermaur, 1987;
Indermaur, 1990).

The public does seem to want the penalty of
imprisonment used more than it is at present and there is a
perception, on a superficial level at least, that the courts are
not severe enough and that they are inconsistent and unfair.
What is less well understood is that most of these attitudes
are based on public concern with violent crime. Violent
crime dominates public thinking about crime and
punishment, yet makes up only about 5% of all crime.
Furthermore, the public seem quite willing to endorse
positive plans or alternatives to prison for non violent
offenders.

In my recent study in Perth I examined the general public
perception of “unfairness”. I asked the respondents who
thought the courts were not fair (87% of all respondents)
which type of offenders “get off too easily” 62% responded
with a form of violent crime (“violent crimes”, “murder”,
“rape”, “sex crimes” etc). When asked “which types of
offenders are treated too severely?” the responses were more
variable but 92% of responses cited non violent crime and/or
petty crime. Clearly then, much of the dissatisfaction the
public has with the courts has to do with a perception that the
courts do not consider violence seriously enough. This tends
to confirm the picture gained earlier in relation to the
question: “What makes one crime more serious than
another?” The notion of violence and direct harm to an
individual victim seemed to predominate. These results
should inform both policy makers and sentencers in
reaffirming the importance of violence to considerations




regarding sentencing.

I have concluded my recent study with a consideration of
the problem of the conflict between public attitude and court
practice. There has been an enormous amount of work
devoted to the problem of sentencing reform both in
Australia and other Western nations. However, despite
considerable enquiries and commissions there appears to be
an inability of the system to respond in any substantial way
to most of the recommendations. It is argued that this
inability stems from a structure that is incomplete and
inadequate because it continues to take a limited focus on the
offender and fails to incorporate the legitimate needs of the
victim.

We perhaps need a Copernican revolution for the criminal
justice system so that it no longer revolves around the
offender but rather it focuses on the victim of crime. This
would have the advantage of giving the system a positive
focus rather than a negative one and would provide clarity in
terms of the business of criminal justice. For example,
victimless crimes may be seen as less important than victim
crimes and property crimes as less important than crimes of
violence. This new focus towards “restoration” and away
from “retribution” would also address the problem of public
attitudes toward sentencing in that social equity would be
achieved through the elevation of the status of the victim
rather than the denigration of the status of the offender. In
other words I would expect public dissatisfaction with the
courts to be lessened as this anger is likely fuelled by a basic
perception of injustice.

The issue of the appropriate purpose of sentencing is the
subject of heated debate both within legal circles and the
general community. The matter is obviously largely a matter
of belief and reflects the currency given to certain belief
systems. In many jurisdictions there has been a shift toward
proportionality in sentencing. In the criminological literature
the demise of rehabilitation has been widely discussed, not
only because of the general paucity of evidence regarding the
efficacy of treatment programmes but also on philosophical
grounds and in terms of offenders rights.

Although there may be universal agreement that a
convicted offender should be visited with some form of
consequence for his or her offence, there is considerable
dispute about what form such consequences should take and
the reason they are being applied. Some would like to think
that these consequences are being applied for the offenders
own good (the “benign” or “treatment” approach) others see
them as a necessary evil that will do nothing at all for the
offender but must be applied to uphold public respect for the
law.

A number of studies have identified a widespread
endorsement of the notion of rehabilitation by sentencers
(e.g. Hogarth 1970). It may be that sentencers continue to
justify sentences in terms of rehabilitation because of the less
odious attributes of this rationale. Further, to the extent that a
sentencer may believe in rehabilitation any misgivings
regarding the punitive nature of the action may be assuaged.
In the final analysis, however, there is little in the way of
evaluated, sustained or systematic therapeutic treatment of
prisoners in Western Australia nor much attempt to evaluate
the effectiveness of programmes. The work of Broadhurst,
Maller, Maller and Duffecy (1988) and Broadhurst and
Maller (1990) suggests that apart from some positive effect
of conditional release programmes for non Aboriginals
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recidivism (reincarceration) rates in Western Australia
remain high and are mainly determined by the demographic
variables of age, Aboriginality and gender.

The point is not so much to do with the efficacy of
rehabilitative programmes (there is a vast literature on this
topic) but that there may be a lack of honesty and frankness
regarding what can be achieved through a sentencing and
what can not be achieved. The point here is that we may be
hoping to achieve more through sentencing than is realistic.

The fact that there always tends to be a combination of
purposes associated with both individual sentences and
sentencing in general (i.e. eclectisism) reflects the vagueness
and the uncertainty regarding the role of sentencing. This
uncertainty, it is argued, is not malicious but simply a result
of the unrealistic expectations that derive from a general
utilitarian or “crime control” rationale for sentencing.

Most informed analyses suggest that because of the
microscopic proportion of offenders actually convicted,
sentencing can really only direct an effect through its
symbolic value. The audience for the symbolic display also
needs to be considered. Possible effects on actual law
breakers or potential law breakers are rather dubious
(Canadian Sentencing Commission, 1987) and virtually
impossible to assess. The secondary general deterrent effect
(Salem and Bowers, 1970) aimed at reinforcing the position
of the law abiding (by demonstrating the consequences of
non-compliance) may not be fulfilled either judging on the
public dissatisfaction with sentencing.

The eclectic approach may provide a convenient cover for
the necessity to actually choose one purpose and examine the
objective and its achievement in any detail. However, the
confusion or uncertainty regarding the reasons why we
sentence offenders may also lie at the base of much of the
antagonism the public feels in relation to sentencing and its
frustration with the current sentencing system.

Many reports and studies in Australia and across the
world have observed there is little that can be achieved in
terms of guiding or evaluating criminal justice practice
without a clearly determined, legislatively based sentencing
policy (U.K. White Paper, 1990; Ashworth, 1983;
Broadhurst, 1990; Doob, 1990). To be complete, such a
policy needs to clarify the purposes and limitations of
sentencing, given the continuing tendency of the legislature,
judiciary and public to look to sentencing as a means to
“control crime”.

Establishing a proper role for sentencing in the context of
a total criminal justice policy may allow public attitudes to
be addressed in a meaningful way. Much of what has been
interpreted as public dissatisfaction with the courts and
sentencing is often expressed by comparing the sentence the
offender receives with the predicament of the victim. It
would seem, therefore, that at least part of the public
sentiment concerns the overall perceived injustice inherent in
the victims position. Calls for harsher penalties may be an
expression of a desire to see the social balance restored to
some extent. However, this method of attempting to address
the disruption in the social balance is in direct conflict with
the need to treat the offender humanely, attempt
rehabilitation and government policies aimed at reducing the
rate of imprisonment.

A more rational and effective strategy that allows current
sentencing practice and government strategies to be pursued
while at the same time integrating public attitude would be to
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focus on providing adequate services and compensation to
victims of crime. Separating the sentencing task from that of
addressing public grievances will allow both sets of needs to
be dealt with more effectively. To the extent the focus is
taken off the offender by satisfactorily “restoring” the victim
(in concrete and psychological terms) there will be less
pressure on sentencing policy. Given that such a small
proportion of all recorded crime involves violence providing
comprehensive and high profile services and compensation
to victims of violent crime would be relatively inexpensive
whilst eliminating the most visible and symbolic instances of
injustice.

3. THE NEEDS AND RIGHTS OF CRIME

VICTIMS
3.1 Who are Victims of Crime

As with criminal offenders, victims are drawn
disproportionately from the lower socio economic classes
and tend to be male, black and young (based on the findings
of victimisation surveys principally in Australia the 1983
ABS survey).

First of all youth is a factor. Although only 22.7% of the
Australian population is aged between 15 and 24 years, this
group makes up about 40% of all crime victims according to
the ABS survey. A recent report from White, Underwood
and Omelczuk, (1990) has highlighted the prevalence of
victimisation amongst young people attending youth services
in Western Australia.

Secondly, the 1983 ABS survey found that the
unemployed are victimized twice as often as their numbers in
the population would lead us to expect. Single or separated
persons are victims of crime three times as often as married
persons are.

The recently released report of the National Committee on
Violence (Australia, 1990) discussed a number of indications
that Aboriginals suffer a far higher rate of victimization,
especially violent victimization, than whites. The report also
indicated that violent crime is mainly committed by a person
familiar with the victim. The report concluded (p 23) that
victims of violence tend to fall into two broad categories:
men who become engaged in altercations with other men and
women and children who are victimised by men they are
related to. Males comprise 75% of victims of serious assault
recorded by the police, 80% of assault victims treated in
public hospitals and two thirds of homicide victims. In terms
of perpetration males comprise 80% of known homicide
offenders and 90% of those charged with serious assault
robbery and sexual assault. (Australia, 1990, p33).

One of the reasons that this feature of victimization may
seem surprising is that the sector of the population which is
recognized as most concerned and afraid of crime, (i.e.
women, the elderly, the married) actually have a lower rate
of overall victimization. However, fear of crime can be seen
to lead to preventative action on the part of those most
concerned, it can also make crime a distant experience which
is consequently feared more. At a more fundamental level
the subjective reality and personal costs of crime need to be
considered. In other words statistical indications of actual
victimisation apart from their well known epidemiological
limitations do not provide a meaningful appraisal of the
personal impact of crime and its implications for different
groups. Although women appear to suffer a lower level of
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victimisation overall the cost at which this is achieved is not
readily apparent. Measures of “fear of crime”, which may be
conceptualized as secondary crime victimization, provide an
indication of the subjective victimisation.

In the recent Perth survey (Indermaur, 1990) 70% of
respondents chose responses “unsafe” or “very unsafe” to
describe how they felt walking alone at night in Perth city,
whereas only 38% said they felt “unsafe” or “very unsafe”
walking alone at night in their own neighbourhood. Perth
city is, therefore, seen by most respondents to be more
unsafe than their own neighbourhoods. This is not a
surprising finding and confers with other studies on fear of
crime which suggests that familiarity tends to reduce fear.
Brantingham, Brantigham and Butcher (1982) found that
even residents of high crime areas were less afraid of their
own areas than some unfamiliar area of the city.

Fear of crime as measured in the present survey was
found to be related to the age and gender of respondents.
Almost 60% of women said they felt “unsafe” or “very
unsafe” in their own neighbourhood. Only 14% of men felt
similarly unsafe. In terms of age, the oldest group (60+) were
more likely to say they felt “very unsafe” in their own
neighbourhood. The strong effect by age and sex also held
up if we consider how safe respondents feel walking alone in
Perth city at night.

Feelings of safety also varied between areas when areas
are broken down into lower socio economic, middle class
and upper class (based on an index used by the ABS).

Whereas almost half of respondents living in lower socio
economic areas said they felt “unsafe” or “very unsafe” in
their own neighbourhoods, only about a third of middle or
higher class residents said they felt unsafe.

The questions regarding fear of crime were asked in the
earlier Perth survey, with very similar results. In that study it
was found that respondents who expressed fear were more
likely to view the courts as too lenient in their sentencing.

The demography of crime victimization indicates that like
many other social ills it is very much an attribute or affliction
of the poor and powerless. Those areas which generate crime
— areas of lower socio economic status, where the social
“glue” is least effective, are also the areas of crime
victimization. Furthermore, affluent citizens can protect
themselves against crime through increased security
measures, taking out insurance, and in general by having
enough money to cope with untoward events such as crime.
Victimization then tends to be a lower class phenomenon,
being yet another social cost of being poor and powerless.
Services to victims of crime are needed to address the needs
of people who are disadvantaged and/or vulnerable.

The lack of services to victims of crime partly explains
the low rate of reporting of crime to the police. Apart from
those crimes for which reporting is associated with financial
recompense (e.g. insurance claim) most victims don’t report
the crime to the police. The 1983 ABS survey found that
although motor vehicle theft was reported by 94% of
victims, sexual assault was reported by only 28% of victims’.
The most common reason given by victims of sexual assault
for not reporting the crime was that the police “couldn’t or
wouldn’t do anything about it”. In other words victims
reasoned (perhaps correctly) that there would be no
advantage to them in reporting the crime.

These results have implications for the criminal justice
system. Firstly, if many people don’t report crime because of
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the expected inability of the system to “do something about
it” then we have the paradox that ineffective systems will be
rewarded with lower reported crime rates and effective
systems may well lead to an increase in reporting and an
apparent increase in crime rates. This effect also applies to
any improvement in victim services or any positive
responses to awareness campaigns on domestic violence,
child abuse etc. These are matters that need to be clearly
understood and monitored closely in order to properly
evaluate the effectiveness of the police and other services in
the criminal justice system.

3.2 The Needs and/or Rights of Crime Victims
As Mawby (1988) points out there are two ways of

approaching the problem of victims in the criminal justice

system. One is to consider that they have a number of

“rights” which need to be acknowledged and catered for. The

other is to recognise that they have a number of “needs”

which should be addressed. The former approach puts the
provision of victims’ services on a much more secure and
legal basis. The second may suggest that victims may be
grateful to a benevolent state for looking after their needs.

On the other hand not all victims are affected to the same

degree and the “needs” based service may be more open and

receptive to the individual rather than the group. The debate
regarding “needs” versus “rights” as a basis for victims’

services is described in detail in Mawby (1988).

One of the best known studies of crime victims and their
needs was carried out in the United Kingdom by Joanna
Shapland (1984). She determined that victims’ needs tended
to be mainly for recognition that they had indeed been the
victim of a crime and for support. In terms of strategies and
services to address the needs or rights of crime victims these
can be conceptualized on four levels:

1. Immediate attention. An individual suffering
victimization needs immediate “psychological first aid”.
This may include formal medical counselling services
(e.g. provided by SARC) specialized psychological
services (trauma debriefing) and support and assistance
on a more general level from police and other authorities
which are dealing with them.

2. Ongoing support including the provision of information.
As the crime gets processed by the criminal justice
system, even if there is no offender, crime victims may
need various levels of support and information.

3. Formal representation at court. The needs, desires and
effects of the crime on the victim needs to be put
formally, properly and effectively before the court at the
time of sentence so that the victim is not forgotten in this
process.

4. Crime victims have a need and/or right for restitution or
compensation from the offender or the state.

To this list we could add the needs of crime victims as a
group, such as the needs of victims to be protected from
preventable acts by the state or individuals (e.g. by prisoners
released on parole).

Naturally, “prevention is better than cure”. The focus on
victimization reduction rather than crime prevention is subtle
yet important. The focus on victims takes as its point of
departure the actual effect on the human being. This can
sometimes be unrelated to the legal gravity of the offence.
For example, the victims of a car accident involving a drunk
driver could be highly traumatized, as could an elderly
victim of a burglary. However, neither of these events come

close in legal gravity to some other offences which have no
direct victim that would be emotionally affected by the
event.

Victimization prevention therefore is concerned with the
human side of crime and attempting specifically to reduce
those events that result in victimization. Such attempts may
involve teaching women self defence skills or householders
methods of making their houses less attractive targets for
thieves. Prevention strategies may also involve teaching
persons likely to be victims of crime (e.g. police officers or
staff working with juvenile offenders) methods for reducing
their risk or coping with victimization should it occur.

Victimization can be conceptualized as a subjective
experience determined more by the individuals own beliefs
and thinking than by the objective facts of the situation.
Certainly some events tend to be highly traumatic for most
people, and this has led to the discussion of such reactions as
the post-trauma stress syndrome. However, the methods of
coping with stress are highly individualistic and some
victims will need more help than others. It is therefore
important that all victims be given access to trained
counsellors who can assist them and ascertain the level of
support and assistance needed to cope with the situation.
Prevention of victimization is as much about prevention of
psychological distress building after the crime as it is about
preventing the crime happening in the first place.

Some individuals may be more likely to be victims than
others. Some may know in advance that they would not cope
well with being the victim of a certain type of crime and may
take action to prevent the likelihood of its occurrence. This
happens naturally. Many women are concerned about being
raped and tend to adopt patterns of activity that minimize the
risks.

4. NATIONAL AND INTERNATIONAL
DEVELOPMENTS IN VICTIMS SERVICES

Various groups and services associated with victims of
crime have developed in Western countries over the last 20
years. Naturally the form and nature of these services and
groups reflect the nature of the community and government
in different countries.

Internationally, in 1986 as a result of the initiatives of
Canada, France and Australia and in particular the work of
the South Australian Attorney General, Chris Sumner, 157
governments who are members of the United Nations
adopted a declaration of principles of justice for victims of
crime (adopted by the UN General Assembly in 1986). In
October, 1985 the South Australian cabinet approved the
declaration. This declaration is listed below. The four
essential principles involved are that the government should
ensure that there are adequate services, reparation,
compensation and access to justice for victims of crime.

The 17 Principles adopted by The United
Nations in 1987

Principle 1: The victim of crime shall have the right to be
dealt with at all times in a sympathetic, constructive and
reassuring manner and with due regard to the victim’s
personal situation, rights and dignity.

Principle 2: The victim of crime shall have the right to be
informed about the progress of investigations being
conducted by police (except where such disclosure might
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