
The Crimes Act 1914

History behind the changes
In 1986, the High Court decided 

the Williams case (161 CLR 278), 
in which the central issue was 
whether, after his arrest, the sus
pect was detained longer than 
was reasonably necessary to en
able him to be brought before a 
magistrate.

He was arrested early one 
morning. The police were satis
fied that he was responsible for 
several burglaries in the northern 
area of Tasmania. The relevant 
State law provided that he should 
be taken before a justice as soon as 
practicable.

At the police station he was 
questioned both about the crimes 
in respect of which he was ar
rested and about a number of other 
crimes, and he made a number of 
admissions. He was eventually 
charged on 26counts in relation to 
those other offences, as well as the 
crimes for which he was arrested. 
He was taken before a magistrate 
at 10am the following morning.

The trial Judge was satisfied that 
the confessions were voluntarily 
made, but in his discretion he re
jected them. He held that Williams 
was wrongfully detained because 
he was subjected to lengthy ques
tioning about matters other than 
those for which he was arrested.

The High Court, however, held 
on appeal that "as soon as practi
cable" gave no power to question 
an arrested person about the of
fence for which he had been ar
rested or other offences and did 
not make justifiable a delay which 
resulted only from the fact that 
the arresting officer wished to 
question him. It had previously 
been taken for granted that an 
arrested suspect could be ques
tioned about an offence in the 
course of deciding upon a charge 
or charges before taking him or 
her before a magistrate.

This decision has created a real 
and serious dilemma for me. I 
come to the Parliament with two 
important competing responsi
bilities: my responsibility to 
maintain and defend the civil lib
erties which we have inherited 
through the centuries in our com
mon law, and my responsibility 
to ensure that the laws made by 
the Parliament are able to be

The specially designed control panel used in tlw video and audio recording of 
interviews. II has inbuilt microphones and a digital tape time display .
properly enforced, so as to afford 
appropriate protection to the 
community.

Law enforcement agencies can
not be expected to function effec
tively with their hands tied be
hind their backs. Not only must 
they be able to investigate and 
prosecute offences effectively, bu t 
they need to ensure that they do 
not proceed to invoke the inexora
ble machinery of prosecution 
against a suspect, with all the suf
fering and expense for the person 
that that entails, when an early 
period of questioning and investi
gation may disclose that prosecu
tion is not justified.

The solution which satisfies me, 
and which I trust will satisfy the 
Parliament, appropriately bal
ances these competing interests in 
a just and equitable manner. That 
solution, which I find most fair, 
balanced and workable, is to pro
vide for a maximum period dur
ing which an arrested person may 
be held for questioning or investi
gation before being taken before a 
magistrate. Within that maximum 
isa defined "investigation period" 
which is a period of active 
audio/video-recorded question
ing or investigation regarding the 
relevant offence or offences, rea
sonably appropriate in the cir
cumstances of a particular case.

The specified period is a maxi
mum period in which a person 
may, unless a longer period is

authorised by a magistrate, be held 
in custody before being brought 
before a magistrate. I emphasise 
the word maximum. It is not a 
period during which the police 
may simply hold the person; even 
within that period the time for 
which the person is held must be 
reasonable in the circumstances 
of the case. Any gaps in time 
apparent from the audio/video
recording would need to be strin
gently accounted for, even though 
occurring within the permitted 
maximum, though some provi
sion may be made for 'dead time' 
which I will explain later. As well 
as the tape-recording, other safe
guards are built in—communica
tion with friend, relativeand legal 
practitioner, a right to have the 
latter present during the investi
gation period, and special protec
tion for vulnerable groups which 
1 will go into later.

If an extension of the investiga
tion period is required, which I 
would expect on the basis of expe
rience in other jurisdictions to be 
rare, it may be granted for a fur
ther finite period uptoeight hours 
by a magistrate, or, where a mag
istrate is unavailable, a justice of 
the peace, who must be satisfied 
that this is justified in the particu
lar circumstances of the case. The 
suspect is entitled to make repre
sentations to the judicial officer. 
Where an extension application is 
made by telephone or other elec
tronic means, procedural safe
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guards similar to the usual provi
sions relating to telephone appli
cations for search warrants must 
be complied with.

Any periods of custody of the 
same person within any 48-hour 
period, whether for the same or 
different Commonwealth of
fences, must, in the aggregate, be 
within the relevant permissible 
investigation period.

Briefly, that is the outline of my 
proposal. In reaching the position 
I have just put before you, I sur
veyed, and will share with you, 
the background against which the 
issues dealt with in this Bill arise, 
the work already done in the area 
by others, and the efforts of other 
ju risd ictions to solve the d i lemma.

As you are aware, section 68 of 
the judiciary Ael 1903 applies the 
law of the particular State or Ter
ritory in respect of the arrest, cus
tody, examination and trial of 
persons apprehended for Com
monwealth offences. The laws of 
the States and Territories are be
coming increasingly diverse and 
based on different approaches of 
principle. This is particularly ap
parent in the area of post-arrest 
procedures, where there is wide 
variation in the degree of safe
guards provided by legislation 
extending the permissible period 
of pre-charge detention. Further 
divergence is likely to be created 
by the introduction of corre
sponding legislation in the re
maining jurisdictions.

The various State and Territory 
legislative measures taken re
garding pre-charge detention 
were mainly introduced, as is the 
present Bill, to deal with the prob
lems crystallised in the Williams 
case. The result of that decision is 
that, subject to the exception I will 
mention later, where a confession 
is obtained from a suspect while 
he or she is in police custody after 
the time when it has become rea
sonably practicable to bring him 
or her before a magistrate, that 
confession is liable to be rejected 
in the discretion of the trial Judge 
as having been unlawfully or un
fairly obtained. The exception is 
where legislation, either Com
monwealth or applied State or 
Territory legislation, lays down a 
different rule.

Four of the five Judges in the 
Williams case refer to the need to 
strike a balance between the re
quirements of effective law en
forcement and the long-standing

During the introduction of the 
Crimes (Investigation of Common
wealth Offences) Amendment Act 
1991 into the Parliament, the Sec
ond Reading Speech was pre
sented by Commonwealth Attor
ney-General Michael Duffy. The 
Speech provides a comprehensive 
overview of the origin, scope and 
intent of the new provisions and is 
reproduced in abridged form for 
the information of readers.

common law protection of per
sonal freedom. They express 
awareness, too, of the difficulties 
presented by complex investiga
tions. In this context, Mason and 
Brennan JJ in their joint judgment 
point out that "if the legislature 
thinks it right to enhance the ar
moury of law enforcement, a t least 
the legislature is able — as the 
courts are not—to prescribe some 
safeguards..." (at 296). Wilson and 
Dawson JJ also recognised that 
the policy issues involved were 
properly the province of this Par
liament. They said: "If the law 
requires modification then it is 
better done... by legislation. For 
there must be safeguards, if nec
essary in the form of time limits, 
and they must be set with a par
ticularity which cannot be 
achieved by judicial decision" (at 
313).

The questions which I, and the 
Parliament, have to face are, firstly, 
whether we should move at all to 
alter the effect of the decision of 
the High Court in the Williams 
case, and, secondly, if we do so, 
what should be the manner of the 
intervention, best to balance the 
community's interest in effective 
law enforcement and the interest 
in maintaining high standards of 
criminal justice in which indi
vidual rights are given appropri
ate protection and respect.

Law and practice in this area 
have been uncertain and unsatis
factory since well before the 
Williams case. In 1975, the Aus

tralian Law Reform Commission 
in its report on criminal investiga
tion noted that,although thecom- 
mon law principle that an arrested 
person must be brought before a 
magistrate without unreasonable 
delay had been given statutory 
expression in most jurisdictions 
in Australia, the words used to 
delimit the permissible time pe
riod were variable and imprecise. 
Judicial interpretation of a per
missible time ranged from hold
ing 'forthwith' to mean exactly 
that in Dn/malik v Feldman 119661 
SASR 227 (that is, no time at all for 
interrogation, similar to the 
Williams position) to holding per
missible a time which extended 
several hours after it became 
practicable to bring the person 
before a magistrate, in R v Rainier 
119701 VR 240.

Police practice was similarly 
variable, and the Law Reform 
Commission found that one of the 
most frequently voiced com
plaints against the police was un
necessarily prolonged custody, in 
some cases up to three days on 
minor public order charges. The 
Law Reform Commission recom
mended that there should be a 
precise time limit set for police 
custodial investigation. It set this 
at four hours with some provision 
for 'dead time'. 'Dead time means 
those periods of time which it is 
considered appropriate to exclude 
from the calculation of the inves
tigation period, as they are all pe
riods when investigations should 
not, in fairness, take place. They 
include direct travel time to the 
police station, time arranging 
communication with family, 
friend or lawyer, and time spent 
waiting for the attendance of a 
lawyer or prisoner's friend. They 
also recommended provision for 
extension of time, in appropriate 
circumstances, by application to a 
magistrate (by telephone if neces
sary), in no circumstances to ex
ceed a further eight hours.

The Commission was well 
a wareof, and gave careful consid
eration to, the objection that any 
acceptance of post-arrest investi
gation is undesirable because it is 
a retreat from the common law 
principle that arrest marks the 
point of executive commitment, 
when there should bea reduction, 
not an expansion, of police power, 
and when the judicial arm should 
take over as soon as possible.

Subject to the dissent of Mr F C



Brennan QC as he then was, who 
would have preferred to increase 
police powers prior to, rather than 
after, arrest, the Commission felt 
that this argument was out
weighed by other considerations.

In September 1988 the Commit
tee reviewing Commonwealth 
Criminal Law chaired by the 
former Chief Justice of the High 
Court, Sir Harry Gibbs, was asked 
to report specifically on the issue 
of detention of a suspect by inves
tigating officers for the period 
necessary to complete an investi
gation, and on the issue of intro
ducing a requirement that confes
sions be tape-recorded. TheCom- 
mittee's report was presented in 
February 1989.

In the course of its deliberations, 
the Committee considered the 
history of the responses to the 
problem in other jurisdictions.

There are essentially two ap
proaches to defining a period of 
pre-charge detention. One in
volves providing a reasonable in
vestigation period within a speci
fied maximum period (with or 
without allowance for dead time), 
usually with provision for its ex
tension by application to a magis
trate in appropriate circum
stances. The other allows a rea
sonable period of pre-charge de
tention and provides statutory 
criteria to define those matters 
which may be taken into account 
in deciding what constitutes a 
reasonable time in all the circum
stances of a particular case.

Victoria provides an example of 
the actual operation of both ap
proaches. The history of the Vic
torian legislation began in 1983, 
even before the High Court's de
cision in the Williams case, after 
confessional evidence had been 
held inadmissible in several cases 
as having been obtained during a 
period of unlawful detention.

A committee was appointed, 
chaired by the then State Director 
of Public Prosecutions, now Mr 
Justice Phillips, to address the 
problem. That committee recom
mended legislative amendments 
to provide for a maximum period 
of six hours, which could be ex
tended on application to a magis
trate with the consent of the ar
rested person. These recommen
dations were put into effect by 
amendments to section 460 of the 
Crimes Act 1953 (Vic) in 1984.

After a period of close monitor
ing, the police compiled a report 
detailing a number of deficiencies 
in the operation of the amend

ments, and the consultative com
mittee was reconvened under Mr 
Coldrey QC, Mr Phillips' succes
sor as Director of Public Prosecu
tions, to examine the effectiveness 
of the amendments.

The Coldrey Committee recom
mended that a reasonable time be 
substituted for the specified 
maximum period, and that practi
cal criteria be provided to guide 
the courts in assessing the con
duct of the investigators. The 
maximum period was considered 
insufficient for major investiga
tions into complex crimes and 
multiple offences.

It also required the interruption 
of the continuity of the interview 
or investigation to seek an appli
cation for extension of time, and, 
generally, lacked flexibility. The 
Committee's recommendations 
were enacted in 1988. It should be 
noted that the Victorian fixed time 
provision made no allowance for 
dead time.

The law as it stands at present, 
as is reflected in the conclusions of 
all the committees which have 
published reports on the issue, 
manifestly fails to take into ac-

"Questioning
is not in itself 
an evil..."
count the legitimate needs of the 
police in their investigations of 
crime, particularly of complex and 
serious crime. It is necessary to 
make provision in the system for 
the realities of police investiga
tory requirements.

Both the Law Reform Commis
sion and the Gibbs Committee 
were well aware of the concern 
that by providing for a lawful pe
riod of custodial detention there 
might be a tendency for the maxi
mum permissible period to be
come the norm, thus endangering 
civil liberties.

Mr Coldrey QC, in his report of 
April 1986 on the Phillips amend
ment to section 460 of the Crimes 
Act 1958 (Vic), quoted research 
findings on a similar Scottish pro
vision for a fixed maximum of six 
hours pre-charge detention, in 
operation since 1980. The find
ings were that the average time a 
suspect spent at the police station, 
despite the permissible six-hour 
maximum was 2 hours and 15

minutes, 20% spent less than one 
hour and 50% of all detentions 
lasted less than two hours.

Coldrey found that over 99.5% 
of investigations under the Victo
rian provisions took place within 
the six hours but no breakdown of 
figures within that period was 
available.

Having reviewed the legislative 
and case-law history of the pre
charge situation, the Gibbs Review 
Committee formed the clear opin
ion that the law should provide 
investigating officers with a rea
sonable opportunity to interrogate 
an arrested person, and conduct 
other necessary investigations, 
before taking the arrested person 
before a magistrate. It quoted 
Wilson and Dawson JJ in the 
Williams case as recognising that 
"the restrictions placed by the law 
on the purpose for which an ar
rested person may be kept in cus
tody have on occasions hampered 
the police, sometimes seriously, 
in their investigation of crime and 
the institution of proceedings for 
prosecution. And these are func
tions which are carried out by the 
police, not for some private end, 
but in the interests of the whole 
community" (at 312).

The Committee pointed out that 
the questioning of suspected per
sons is not in itself an evil, but a 
necessary and very important part 
of law enforcement. Objection can 
only be taken to the use of com
pulsion to answer questions and 
to unfair or oppressive methods 
of questioning, and it is these risks 
associated with extended pre
charge detention that the safe
guards in the proposed legisla
tion address.

Both the Law Reform Commis
sion and the Gibbs Committee also 
recommended the incorporation 
of measures to control any possi
ble tendency for police to allow 
the maximum to become the norm. 
The Commission favoured a for
mulation requiring police to take 
a person before a magistrate, or 
make a release or bail decision "as 
soon as reasonably practicable, 
and in no event longer than four 
hours" after the commencement 
of custody. The Gibbs Committee 
suggested a provision "that the 
'investigation period' for which 
the person may be detained be 
defined as a period, not exceeding 
the specified maximum, during 
which that person is detained for 
the purpose of investigating 
whether he or she has committed 
an offence", that is, a period dur-
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An artist's drawing of a typical layout for a video-tape interview room.

ing which active questioning or 
investigation is taking place di
rectly related to an offence for 
which that person is being held.

The investigation period is not 
intended to provide time in which 
a person may be simply held in 
custody while police engage in 
other activities to which they ac
cord a higher priority. The time is 
provided for active investigation 
with participation by the suspect 
on a voluntary basis, and if the 
permissible fixed time (after al
lowance for any dead time) is im
properly used, evidence obtained 
even within that period may be 
inadmissible. In other words, even 
within the investigation period, 
the time for which the person is 
held must be reasonable in the 
circumstances of the case.

In addition, the usual civil dam
ages remedy remains available, 
and an externally enforceable po
lice discipline code may be in
voked as provided by the Com
plaints (Australian Federal Police) 
Act 1981. If a person who is being 
held, being involved in active investi
gation or questioning, withdraws his 
or her voluntary co-operation in the 
investigation, this fact will be elec
tronically recorded and if confes
sional material is later obtained, 
even within the permitted period, 
there is a real likelihood of its being 
held inadmissible if the prosecu
tion is unable to discharge its onus 
of proving the voluntariness of the 
confession and the propriety of the 
"investigation period".

Indeed, the most potent safeguard 
against abuse of the custodial in
vestigation period is the tape-re
cording requirement. The caution 
and any other information required

to be given to the person under the 
legislation also must be recorded, 
together with the person's re
sponse, if any, prior to the com
mencement of the interview. Sub
ject to judicial discretion exercis
able in the interests of justice, no 
confessional evidence will be ad
missible unless the tape-record
ing requirements are complied 
with.

The maximum periods in the 
Bill vary slightly from the Gibbs 
Committee recommendations. It 
is proposed that no distinction be 
made between summary and se
rious offences in relation to the 
maximum permissible period of 
detention, which is set at four 
hours. The Committee recom
mended a four-hour maximum in 
respect of summary offences and 
a six-hour maximum in respect of 
serious offences. The reason for 
not following that recommenda
tion is that such a distinction may 
lead to evidentiary problems in 
situations where a person was ar
rested in respect of a serious of
fence but, in the final analysis, a 
charge of a summary offence may 
be more appropriate. It would be 
unfortunate in such a case if a 
more serious charge were adhered 
to in order to try to ensure that 
evidence would be admitted.

It is proposed also that the 
maximum period for which a 
young person, that is a person 
under 18 years of age, or an Abo
riginal person or Torres Strait Is
lander, may be held for voluntary 
participation in questioning or 
investigation in relation to any 
Commonwealth offence, be two 
hours.

That questioning, of course, will

take place subject to the special 
provisions in the Bill for the pro
tection of young persons and 
Aboriginal persons or Torres Strait 
Islanders which essentially in
volves a right to the presence dur
ing any questioning of an "inter
view friend" (specifically defined 
for each group), whether or not 
the person has been taken into 
custody in any of the ways de
fined. The two-hour maximum 
period also will be subject, as in all 
appropriate cases involving seri
ous offences (that is, offences 
punishable by more than twelve 
months' imprisonment) to extension 
by a magistrate for a period not ex
ceeding a further eight hours.

In summary, the whole empha
sis of the proposed legislation is 
on achieving, with proper and ad
equate safeguards, that necessary 
balance between the reasonable 
requirements of law enforcement 
and the protection of the rights of 
individuals which the High Court, 
constrained to interpret and ap
ply the existing law, acknowl
edged that it was for the legisla
ture to determine.

The introduction of mandatory 
tape-recording of interviews with 
suspects is the best kind of safe
guard against any possible abuse 
of the extended pre-charge period. 
Together with rights of communi
cation with a friend or relative, 
(with special provision for the 
protection of young persons, for
eign nationals, and Aboriginals 
and Torres Strait Islanders), and 
rights of consultation with, and 
the presence of, a legal practi
tioner, the uniform and manda
tory tape-recording of interviews 
provides the best guarantee of 
fairness in investigatory proce
dures.

The Bill does not extend powers 
of arrest. The right to refuse to 
participate in questioning or in
vestigation is preserved. Theonus 
remains on the prosecution to 
prove the voluntariness of a con
fession and the court retains its 
discretion to exclude unfairly, il
legally or improperly obtained 
evidence.

The only financial implications 
arising from the Bill concern the 
cost of electronic recording which 
will be required by proposed sec
tions 23U and 23V. It is estimated 
that the costs involved will be 
$2,625,000 in 1990-91 and $804,000 
in 1991-92. These costs relate to 
equipment, building alterations 
and transcription.


