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IGNORING tHE MERCURY IN tHE CLIMAtE CHANGE 
BAROMEtER: DENYING INDIGENOUS PEOPLES’ RIGHtS

Paul Havemann*

I Introduction

UN Secretary-General Ban Ki-Moon recently declared that 
those least responsible for climate change bear the greatest 
burden:

Our earth is more fragile than we might think. Whole 
ecosystems that support millions of lives face significant 
disruption. In some cases, whole countries and peoples – not 
only animal species – are at risk of disappearing. And the 
effects are being felt most acutely by those least able to cope 
and least responsible for the problem. This is a moral issue. 
Our responses must be guided by the principles of common 
responsibility and the common good.1

Indigenous peoples are amongst the groups most vulnerable 
to climate change and yet are the least responsible for the 
unnatural (ie, anthropogenic, human-induced) carbon cycle 
that is causing it. The absence of a human rights-based 
approach to climate change governance, which would 
recognise Indigenous rights to participation and other human 
rights, constitutes a major flaw in the processes, policies and 
measures of the entire climate change regime. Denial of these 
rights permeates processes under the 1992 United Nations 
Framework Convention on Climate Change (‘UNFCCC’)2 and its 
1997 Kyoto Protocol3, as well as the policies, measures, rules 
and procedures promulgated annually by Conferences of the 
Parties for determining how to break the unnatural carbon 
cycle. Participation is defined here as the right to contribute 
to the deliberations and decisions of decision-making bodies, 
in contrast to the mere opportunity to be consulted or to be 
an observer of proceedings at the behest of the state parties. 
Indigenous peoples’ organisations are only able to obtain 
observer status4 in UNFCCC proceedings.
 

Despite the unique impact of climate change on Indigenous 
peoples, their organisations are among the groups least likely 
to have their substantive and procedural rights recognised. 
As a consequence, Indigenous peoples’ rights are abrogated 
both by climate change itself and by the current measures to 
mitigate and adapt to it, including carbon trading. Both the 
‘clean development mechanism’ defined in art 12 of the Kyoto 
Protocol and UN Collaborative Programme on Reducing 
Emissions from Deforestation and Forest Degradation in 
Developing Countries (‘REDD’) are intended to reduce 
greenhouse gas emissions through the creation of a carbon 
market; thus far neither Indigenous peoples nor other global 
civil society actors have had the option of assessing the merits 
of carbon trading. At present, neither the human rights of 
Indigenous peoples nor respect for the governance principle 
of free, prior and informed consent is intrinsic to the climate 
change governance regime and the resulting carbon market.

This commentary stresses the urgent need to fill the human 
rights gap in climate change governance. The human rights-
based approach imposes a threefold obligation upon states 
and the intergovernmental organisations through which they 
work internationally. In accordance with what was declared 
by the 1993 Vienna World Conference on Human Rights, this 
threefold obligation is to:

respect rights by refraining from interfering with the • 
enjoyment of people’s rights; 
protect rights by preventing these from being violated • 
by third parties such as corporations and other states as 
well as individuals; 
fulfil rights by taking action towards the full realisation of • 
people’s human rights though legislation, enforcement 
and expenditure.5
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The process of implementing human rights imposes upon 
states a further set of obligations to:
 

ensure a core minimum of rights is enjoyed by every • 
citizen whatever the state’s resource constraints; 
give priority to the rights of those most vulnerable and • 
at risk;
ensure the participation of people in designing and • 
implementing measures which will affect their rights;
establish mechanisms to respond to the violation of • 
human rights and to monitor and report on the status 
of respect for human rights; and
cooperate internationally in the realisation of human • 
rights.6 

The human rights-based approach to climate change 
governance must explicitly incorporate the substantive and 
the procedural human rights of Indigenous peoples (and 
of other highly vulnerable groups). As an intrinsic element 
of climate change governance, the human rights-based 
approach must be proactively integrated into the design, 
redesign, development and implementation of all climate 
change abatement measures,7 including regulation of the 
carbon markets.

The right to a healthy, bio-diverse and sustainable environment 
is not expressly articulated in the ‘International Bill of Rights’ 
– that is, collectively, the Universal Declaration of Human Rights 
(‘UDHR’),8 the International Covenant on Economic, Social and 
Cultural Rights (‘ICESCR’)9 and the International Covenant 
on Civil and Political Rights (‘ICCPR’)10 and its protocols 
–  or elsewhere. As yet, no ‘grundnorm’ in international 
law specifies a human right to a healthy, bio-diverse and 
sustainable environment; therefore, the human rights-based 
approach to climate change mitigation and adaptation has 
to be assembled from the whole body of international law. 
Some experts11 suggest that such a right is evolving, as an 
inferential step, from the recognition of the rights to health, 
life and other basic human rights, coupled with the duty of 
states not to commit trans-boundary environmental harm 
against other states. Two regional human rights treaties, the 
1981 African Charter on Human and Peoples’ Rights12 and the 
1988 Additional Protocol to the American Convention on Human 
Rights in the Area of Economic, Social and Cultural Rights,13 while 
not enforceable by individuals or peoples, do recognise a 
right to an environment of a certain quality. They suggest that 
a possible avenue of recognition for environmental human 
rights comes by way of a corollary from the duties states 

have accepted in relation to international environmental 
law under the 1994 UN Convention on the Law of the Sea,14 
UNFCCC, and Kyoto Protocol.15 Nevertheless, the lack of an 
express right to a sustainable environment illustrates the 
urgency of the need to articulate and implement a human 
rights-based approach to climate change governance, as well 
as in response to climate change-induced disasters. 

Climate change litigation at the international and national 
levels is an important, though limited, dimension to a human 
rights-based approach. Litigation is often a reactive response 
that is costly, time consuming and always hostage to the 
caprice of courts, human rights tribunals, other complaints 
mechanisms and, of course, governments.16 For example, 
in 2005 the Inuit peoples petitioned the Inter-American 
Commission on Human Rights to obtain recognition of their 
claim that United States greenhouse gas emissions have 
violated their human rights by adversely impacting upon 
every facet of Inuit life.17 The Inter-American Commission 
initially responded to the Inuit petition by stating that ‘the 
information provided does not enable us to determine 
whether the alleged facts would tend to characterize a 
violation of the rights protected by the American Declaration 
[of the Rights and Duties of Man]’,18 declining even to try 
to make the causal link between climate change impacts and 
human rights; however, in 2007 the Commission agreed to the 
request for a further hearing.19 To the author’s knowledge the 
matter is still pending. Litigation in the climate change context 
has an important function in the ‘politics of rights’, where 
human rights do provide a valuable resource for articulating 
claims and critiquing the rupture between the rhetoric and 
the reality of ‘rights-talk’.20 That being said, climate change 
litigation per se is not the focus of this commentary.

Since 2007, at least, there are clear and positive indications 
that the building blocks for a human rights-based approach 
are being assembled. The UN finally started to explore how 
human rights can be integrated into the climate change 
regime at the December 2007 Bali Conference of the Parties 
to the UNFCCC. There the UN Deputy High Commissioner 
for Human Rights called for recognition of human rights 
and sustainable development in the context of the threat that 
climate change posed to the Millennium Development Goals.21 
In March 2008, the UN Human Rights Council stated that it 
was ‘concerned that climate change poses an immediate and 
far reaching threat to peoples and communities around the 
world and has implications for the full enjoyment of human 
rights’.22 At the same time the Council requested the Office of 
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the UN High Commissioner for Human Rights (‘OHCHR’) 
conduct a detailed study of the relationship between human 
rights and climate change.23 

In April–May 2008, the Seventh Session of the UN Permanent 
Forum on Indigenous Issues devoted several days of 
deliberation to Indigenous peoples’ rights and climate 
change, and issued a statement requesting participation in 
UNFCCC’s Conferences of Parties. By mid-2009, the OHCHR 
had received a substantial number of submissions on climate 
change and human rights24 from states25 as well as non-
governmental organisations (‘NGOs’).26 Notably, Oxfam 
International’s briefing paper advocates a human rights-
based approach, and is grounded in a rigorous critique of the 
political economy of the carbon market-based approach to 
mitigation and adaptation.27

Amongst national human rights bodies, the Australian 
Human Rights Commission (formerly the Australian Human 
Rights and Equal Opportunity Commission) has shown 
leadership by identifying climate change as a human rights 
issue; and in this regard, the rights of Indigenous peoples 
are high on its agenda.28 Excellent submissions made to the 
OHCHR by the Environmental Defenders’ Office NSW29 and 
by the Sydney Centre for International Law30 also reflect 
recognition of the specific threat climate change poses to 
Indigenous peoples’ human rights. 

The UN High Commissioner for Refugees has also been 
working with other agencies on a human rights-based 
approach to humanitarian relief in the aftermath of climate-
induced disasters, jointly producing comprehensive 
operational guidelines in 2008.31 Also in 2008, the Secretariat 
of the 1994 UN Convention to Combat Desertification32 published 
a report that links vulnerability and climate change to 
desertification, drought and land degradation, and advocates 
a human rights-based approach for Indigenous and tribal 
peoples, and the peoples of small island developing states.33 
The right to water is a key focus. 

Unless a human rights-based approach becomes integral to 
climate change regime governance, there is a danger that 
recognition of such rights will be addressed retrospectively 
and reactively or neglected altogether. Integration of a 
human rights-based approach ought, therefore, to be a basic 
agenda item for the 15th UNFCCC Conference of Parties at 
Copenhagen in 2009, when it deliberates on the shape of 
the post-2012 climate change regime. Further, justiciable 

Indigenous peoples’ rights, as well as environmental, 
substantive and procedural human rights, ought to form 
the basis of a possible Australian bill or charter of rights, 
which is currently under review.34 The coming years will be 
critical in addressing the problems of climate change and in 
attempting to alter the current trajectory to avert ecocide, and 
the consequential disastrous impacts on Indigenous people 
and their way of life. 

II Climate Change: Impacts of the Unnatural 
Carbon Cycle

A Impacts on the Earth

The climate change regime is concerned with breaking the 
accelerating anthropogenic (human-induced) imbalance in 
the carbon cycle, so that greenhouse gas emissions will not 
accumulate in the Earth’s atmosphere to produce dangerous 
climate change. The Intergovernmental Panel on Climate 
Change (‘IPCC’) has to date produced four assessment 
reports, in 1990, 1995, 2000, and 2007. Each of these has 
confirmed that human-induced climate change is occurring. 
The latest and most explicit, the 2007 Fourth Assessment 
Report, warns unambiguously that, left unabated, climate 
change will have serious negative consequences for life on 
Earth as we know it.35

The IPCC’s warning is based on research that shows an 
alarming rate of increase in greenhouse gas emissions from 
human activity since 1970; the extent to which land and 
sea temperatures are unequivocally rising, snow cover is 
decreasing, and global average sea level is rising; and the 
known and easily anticipated dire ecological and human 
impacts of temperature change on water, ecosystems, 
food, coasts and health. This data shows the disastrous 
consequences for life on Earth when temperatures rise by 
even two to three degrees from the 1980 to the 1990 levels.36 
It is beyond the scope of this paper to go into any great detail 
on the precise science of climate change, though interested 
readers are encouraged to seek out the IPCC’s Assessment 
Reports as a starting point.

B Impacts on Indigenous and Other Vulnerable 
Peoples37

In every region of the Earth, Indigenous people are on 
the frontline of climate change,38 the impacts of which are 
more notable where the state is ill equipped or unwilling to 
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respond. Unabated, climate change seems likely to cause the 
poorest of the poor, of whom Indigenous peoples constitute 
a high proportion, to suffer profound adverse impacts 
and so derail the attainment of the UN’s eight Millennium 
Development Goals.39

Climate change governance at both local and global levels 
is state-centred, exacerbating Indigenous peoples’ relative 
powerlessness. Colonisation, and its contemporary ideological 
manifestation in economic globalisation, perpetuates the 
denial of the right to self-determination of Indigenous 
peoples. This abrogation of Indigenous peoples’ human rights 
is chronically demonstrated by the profound ambivalence 
that states evince towards recognition of Indigenous peoples’ 
international legal personality.40 States have often ratified 
international law instruments and/or domestic treaties 
promising otherwise; yet, despite the rhetoric, Indigenous 
peoples are excluded from participation in deliberations at 
the state level and international level about development, 
health services, ecosystem sustainability and climate change 
governance. Without self-determination, Indigenous peoples 
experience systemic and structured inequality of access to 
individual human rights in almost all regions of the world. 
The continuing abrogation of Indigenous peoples’ human 
rights compounds their vulnerability to the negative impacts 
of climate change, through the lack of access to or control 
over mitigation and adaptation measures. Negative impacts 
include: loss of access to water, ecosystem collapse in the 
form of unprecedented species extinction, desertification 
and deforestation, food insecurity, rapid changes in coastal 
geomorphology due to sea-level rises, and worsening health 
conditions due to the spread of vector-borne diseases.41 
Further, climate change is also accompanied by the 
intensification and increased frequency of natural disasters 
and subsequent massive dislocation of people, often from or 
into the lands of Indigenous peoples. It has been estimated 
that in 1995 there were up to 25 million ‘environmental 
refugees’, a figure that is expected to climb dramatically as 
climate change becomes more pronounced.42

A brief region-by-region snapshot illustrates the widespread 
vulnerability to climate change of Indigenous peoples and 
the highly pernicious forms such climate change takes. In 
Australia, climate change particularly affects Indigenous 
people in the north. These include low-lying areas of the 
Torres Strait Islands and shores of the Gulf of Carpentaria 
that are vulnerable to sea-level rise, coastal erosion and 
storm surges; Kimberley coastal and inland communities 

that are vulnerable to increased intensity and frequency of 
cyclones; Cape York communities facing biodiversity loss 
in tropical rainforests and increased coral bleaching on the 
Great Barrier Reef; and communities in central regions across 
the continent, which face the largest projected temperature 
increases and the least climate-proofed public infrastructure, 
services and housing.43 

In the Arctic, much of the region is experiencing among the 
most severe impacts of very rapid climate change.44 As Nobel 
Prize nominee Sheila Watt-Cloutier points out, the Arctic is 
the world’s barometer of climate change45and the Inuit are the 
mercury. Warming is fundamentally threatening the health 
and food security of Inuit and other northern Indigenous 
people so fast and so radically that mitigation and adaptation 
are very difficult.

In sub-Saharan Africa, drought and temperature rise are 
causing desertification, rendering 2.5 million hectares of 
the Kalahari area in southern Africa unusable for grazing 
or as a source of food for the San Indigenous people.46 

In areas of Asia, a 2–8 degree increase in temperature and 
decreased rainfall are leading to the collapse of forest systems, 
and to crop failures and fires. The coastal zones of Bangladesh 
and China are experiencing erosion, saltwater dilution 
of fresh water supplies and, as a result, the dislocation of 
coastal populations. In the Himalayas, glacial melt is leading 
to downstream floods and the collapse of high-altitude 
ecosystems.47 In these areas pressures on Indigenous peoples’ 
way of life, land and water are acute, due to the movement of 
people from adversely affected lower-lying areas.48 

In Central and South America and the Caribbean, from 
the Amazon basin to the alpine forests of the Andes, 
deforestation is widespread. Weather patterns have also 
altered, disrupting traditional agriculture and so threatening 
food security.49 Coastal erosion is making areas of many 
small island developing states uninhabitable, forcing 
population movement onto scarce land. In the Pacific region, 
for instance, coastal erosion, high tides and stormy seas are 
threatening the existence of Tuvalu and Kiribati.50 Climate 
change is likely to increase the vulnerability of Indigenous 
peoples to continuing poverty and poor health. In an 
increasingly competitive environment, Indigenous peoples’ 
lack of political and economic power seems likely to continue 
to limit their ability to assert and defend their land tenure, 
to maintain access rights to natural resources and to sustain 
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diversified traditional livelihoods.51 Restricted access to 
information and communication technologies further limits 
Indigenous peoples’ ability to adapt to or mitigate the effects 
of climate change.52 

Reaping few of the benefits of the economic growth and 
globalisation that have contributed to climate change, 
Indigenous peoples bear the burden of a non-compensable 
injustice from the destruction of their land and sea country, as 
a result of climate change. Indigenous peoples, because they 
are peoples and not states, fall into a governance gap through 
denial of their procedural rights to deliberate and decide 
upon what is to be done about climate change. Indigenous 
peoples’ autonomous negotiating power is minimal because 
states tend to marginalise them and treat their land and sea 
country as that of the state.

Further, Indigenous peoples start the contest for rights with 
the hindrance of a profound, substantive and procedural, 
individual and group, human rights deficit. The human 
rights-based approach to climate change governance is 
necessary to redress this injustice, promote resilience and 
adaptation, reduce vulnerability, and ensure that ecocide and 
the resulting impacts on Indigenous peoples’ way of life will 
not continue. 

III Human Rights and Climate Change Governance

In 1988, the UN General Assembly declared that climate 
change was a ‘common concern of mankind’.53 Also in 1988, 
the World Meteorological Office and the UN Environment 
Programme set up the IPCC with a mandate to assess the 
emerging science on climate change, and specifically to detect 
global warming trends, in order to determine the extent that 
these are attributable to human activity.54

The implications of the IPCC’s First Assessment Report in 
1990 gave the impetus for the UN General Assembly to start 
negotiation for a framework convention on climate change. 
An Intergovernmental Negotiating Committee was set up to 
steer the process.55 A supplementary report of the IPCC and 
the adoption of ambitious greenhouse gas emissions targets56 
by the high-emitting member states of the Organisation for 
Economic Cooperation and Development paved the way 
for the UNFCCC to be open for signature by state parties at 
the Rio Earth Summit (the UN Conference on Environment 
and Development) in 1992. Five instruments were opened 
for signature or adopted at the 1992 Conference. Four of 

these – the Rio Declaration on Environment and Development,57 
the Convention on Biological Diversity,58 Agenda 21,59 as well 
as the Statement of Principles for the Sustainable Management 
of Forests60 – explicitly and extensively recognise the 
human rights of Indigenous peoples, including their right 
to participation. The UNFCCC does not. Nor does the 
Convention to Combat Desertification, though its secretariat 
published a report in 2008 that advocates a human rights-
based approach.61 Despite the dire human consequences of 
climate change, forecast by the IPCC’s assessment reports 
since 1990, the climate change regime has evolved without 
expressly incorporating or referencing human rights. The 
Kyoto Protocol, agreed on in 1997 but not in force until 2004 
because of prevarication about ratifying by states such as 
Russia, the United States and Australia,62 perpetuates the 
neglect of references to human rights.

A Denial of Indigenous Human Rights

The UNFCCC art 4 and Kyoto Protocol art 10 oblige developed 
states to assist developing countries, notably with information 
and knowledge transfer. However, the climate change 
regime makes no explicit acknowledgment of the situation 
of Indigenous peoples, most of whom live in developing 
or least-developed states. Moreover, the contribution that 
traditional environmental knowledge can make to adaptation 
is not referenced. 

Neither the UNFCCC nor Kyoto Protocol includes any human 
rights provisions concerning specific assistance or protection 
for people who will be directly affected by the impact of 
climate change. Yet, unless a human rights-based approach 
becomes central to responses, climate change-precipitated 
disasters will fundamentally threaten basic human rights 
for millions of people, many of them Indigenous.63 The UN 
High Commissioner for Refugees, in noting that the concept 
of environmental refugees does not usefully fit with the 
mandate of his agency, has asked whether a new treaty is 
required and whether the human rights of climate change 
victims ought to become a consideration of the UNFCCC. He 
suggests that there are ‘protection gaps’ for climate-related 
internally displaced persons looming and that a human 
rights-based approach is essential to fill it.64

The 1993 Vienna Declaration of the UN General Assembly 
declared all human rights to be ‘universal, indivisible, 
interdependent and interrelated’.65 Yet most states 
demonstrate ambivalence toward fulfilling their duty to 
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respect and protect the individual rights and, especially, 
group rights of Indigenous peoples. The quest for these 
rights is central to Indigenous peoples’ struggles for social 
justice and climate justice, both locally and globally. The 
climate crisis highlights three inextricably linked types of 
human rights that are critical to the survival and wellbeing of 
Indigenous peoples. The first is the right to existence, a group 
right inferred from the UN Genocide Convention,66 which 
established the right not to suffer genocide. The second is the 
group right to self-determination, now expressed in the 2007 
UN Declaration on the Rights of Indigenous Peoples.67 The right 
to self-determination originated in the ICCPR and ICESCR, 
though its application to Indigenous peoples was contested 
by states. This fundamental group procedural right embraces 
rights to self-government, to participatory development 
and to free, prior and informed consent, together with the 
recognition of traditional environmental knowledge and 
stewardship duties concerning the environment.68 Third 
are individual human rights, which have developed in 
international law within the UN framework since 1945, under 
the umbrella of the ‘International Bill of Rights’ framed by the 
UDHR, ICCPR and ICESCR. Such rights are also expressed 
through a host of human rights conventions and declarations, 
including the Convention on the Elimination of All Forms of 
Racial Discrimination,69 the Convention on the Elimination of All 
Forms of Discrimination Against Women,70 the Convention on 
the Rights of the Child71 and the Convention Against Torture.72 
These conventions and declarations articulate civil and 
political rights; social, cultural and economic rights; and, 
more recently, rights to development. The substantive human 
rights recognised by international law, which are abrogated 
by the failure to adopt a human rights-based approach to 
climate change mitigation, adaptation and disaster response, 
include:73

 
the right to conservation and protection of the • 
environment;74

the right to life;• 75

the right to freedom from discrimination;• 76

the right to adequate food and means of subsistence;• 77

the right to respect for culture and property;• 78

the right to water;• 79

the right to health;• 80 and
the right to adequate and secure housing.• 81

Already about 200 million people a year are affected by 
disasters.82 Indigenous peoples are often on the frontline 
of natural disasters that are linked increasingly to greater 

climate variability everywhere on Earth.83 ‘Natural’ is 
a misdescription of climate change-induced events and 
processes given the consensus that these are human induced. 
Further, the magnitude of the consequences of disasters 
is a direct result of how states and societies react or fail to 
respond to them. The UN Inter-Agency Standing Committee 
advocates that UN bodies concerned with refugees and 
internally displaced persons adopt human rights-based 
operational guidelines for disaster relief, based on rights 
to protection of generic human rights. These rights include 
social, economic and cultural rights; civil and political rights; 
rights to the basic necessities of life; and rights to physical, 
mental and moral integrity. Specific rights are also identified 
in the operational guidelines applying to: internally displaced 
persons; women, children and adolescents; older persons; 
persons with disabilities; persons living with HIV/AIDS; 
single parent households; and ethnic and religious minority 
groups, as well as Indigenous peoples.84

As highlighted above, the human rights-based approach to 
addressing the consequences of climate change is critical 
at the reduction, mitigation and adaptation, as well as 
the disaster relief, stages. To date, ambivalence towards 
Indigenous peoples’ rights has resulted in a high degree 
of unpreparedness by states to confront and address the 
needs of those who will be most affected by the ecological 
threat climate change poses. Indigenous people are further 
disadvantaged by the lack of an enforceable right to 
participate in the design and development of the climate 
change governance regime.

B Denial of Procedural Human Rights 

Recognition of core procedural human rights is most 
immediately within the powers of the Conferences of the 
Parties to address. The aspirational procedural rights found 
in international law instruments, which are likely to be 
abrogated by the climate change regime’s failure to adopt a 
human rights-based approach to climate change reduction, 
mitigation and adaptation, include:

rights of Indigenous peoples to full realisation of • 
procedural participation, including self-government 
rights that states have duties to recognise;85

the right to participate in, access, and receive information • 
from the state on environmental matters;86

rights of Indigenous peoples to give free, prior and • 
informed consent to certain matters affecting them;87
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the right to recognition of traditional environmental • 
knowledge in decision-making.88 

While the Convention on Biological Diversity,89 which pertains 
to the recognition of traditional environmental knowledge 
in decision-making, imposes duties on states rather 
than explicitly declaring rights, it can be argued that the 
Convention recognises correlative rights. Many such rights 
and correlative state duties have now been affirmed in the 
Declaration on the Rights of Indigenous Peoples, which serves as 
a standard-setting instrument. Special Rapporteur Professor 
James Anaya summarises the status of the Declaration as 
follows:

the Declaration does not attempt to bestow indigenous 
peoples with a set of special or new human rights, but rather 
provides a contextualized elaboration of general human 
rights principles and rights as they relate to the specific 
historical, cultural and social circumstances of indigenous 
peoples. The standards affirmed in the Declaration share 
an essentially remedial character, seeking to redress the 
systemic obstacles and discrimination that indigenous 
peoples have faced in their enjoyment of basic human rights. 
From this perspective, the standards of the Declaration 
connect to existing State obligations under other human 
rights instruments.90

In light of the grave threat that climate change poses to 
both the population and the environment, two interrelated 
procedural human rights processes are required for good 
climate change governance. One is democratisation of the 
climate change regime at local, regional and international 
levels, by states themselves. The other is worldwide 
generalisation of the UN Economic Commission for Europe’s 
1998 Aarhus Convention,91 which

constitutes the only legally binding instrument so far to 
implement principle 10 of the Rio Declaration on Environment 
and Development, which provides for the participation of 
citizens in environmental issues by giving them appropriate 
access to the information concerning the environment 
held by public authorities, including access to judicial or 
administrative proceedings, redress and remedy. Access to 
scientifically based information and public participation in 
decision-making on environmental issues – as provided by 
the Convention – are widely recognized as an important 
foundation for climate change mitigation efforts.92

The Aarhus Convention provides a model approach to public 
and, therefore, democratic participation93 that should not be 
restricted to its few European signatories, but needs to be 
vastly strengthened. Within the complex body of institutions 
where climate change law and policy are presently made is a 
governance gap that is manifest in three areas. First, access to 
information is controlled by states party to the Conferences 
of the Parties, and there is no right of access to information 
for non-state actors.94 Second, formal public participation is 
non-existent at the international level.95 Few, if any, states 
base their positions on structured consultation with civil 
society organisations at the state level. Indigenous peoples’ 
organisations, as well as other recognised constituencies 
of non-state actors,96 currently have no effective right of 
participation in any of the formal institutions of the regime or 
in the IPCC. Third, access to justice concerning the impact of 
climate change is a very murky area, where scepticism about 
the causal links between climate change and negative impacts 
is contested, and the causes of action for litigation are unclear 
and untried. Articles 8 and 10 of the Convention on Biological 
Diversity make explicit reference to states’ duties to use and 
respect Indigenous traditional environmental knowledge. 
This duty creates a correlative Indigenous peoples’ right. The 
neglect of this duty and the correlative failure to protect these 
rights are at present another element in the climate change 
governance gap impacting on Indigenous peoples.

Until now, the IPCC has ignored traditional environmental 
knowledge in its analysis of data and tended to present 
Indigenous people as ‘helpless victims of changes beyond 
their control’.97 The Fourth Assessment Report, however, 
acknowledges the importance of traditional environmental 
knowledge in assisting scientists and policymakers as well 
as Indigenous and traditional communities to adapt to 
climate change.98 

Many Indigenous peoples are dependent on, and highly 
knowledgeable about, the ecosystems in which they live. They 
contribute to a sustainable environment through responsible 
stewardship based on their local traditional environmental 
knowledge. Indigenous peoples’ traditional environmental 
knowledge can be utilised in conjunction with scientific 
research to help mitigate the impacts of climate change and 
develop more sustainable adaptation measures. 
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IV Indigenous Peoples’ Participation in 
 the Climate Change Regime

The UNFCCC defines the objectives and principles of 
the international climate change regime; outlines the 
commitments of parties to each other and in relation to 
emissions reduction, including reporting; and divides 
states into categories to allow for differential levels and 
paces of compliance.99 In 1997 the Kyoto Protocol was 
unanimously adopted at the third Conference of the Parties 
to the UNFCCC. The Kyoto Protocol did not address the 
human rights dimensions of climate change; in my view, 
however, the third Conference of the Parties created a whole 
new category of property rights, for trade in the carbon 
market. Under the 2001 Bonn and Marrakesh agreements, 
compliance was made more ‘flexible’ by introducing a 
market-based mechanism, which was based on three 
flexibility mechanisms: the ‘clean development mechanism’, 
‘joint implementation’ and emissions trading.100

While the UNFCCC’s Conference of the Parties usefully 
set emissions targets under the Kyoto Protocol, it departed 
abruptly from the traditional ‘command-and-control’ model 
for controlling pollution, to facilitate compliance with these 
targets. To promote flexibility in the modes of compliance, 
the UNFCCC – without the free, prior and informed consent 
of global civil society, including Indigenous peoples’ 
organisations – sanctioned the creation of the carbon 
market. This has appeared to emerge as the major mitigation 
and adaptation strategy to climate change given that the 
post-Kyoto debate about climate change governance is 
structured around the Kyoto Protocol, which is now strongly 
identified with carbon trading despite the early vision 
reflected in art 6.1(d) that carbon trading would only be 
‘supplemental’. The carbon market is built around a set of 
economic instruments intended to incentivise compliance 
with targets by allowing emissions trading under a set of so-
called flexibility mechanisms, such as the clean development 
mechanism and REDD. These mechanisms allow emissions 
targets to be met by the purchase of credits from low-emitting 
states by high-emitting states or their corporate surrogates 
in the carbon marketplace.

One problem with the carbon market approach to lowering 
emissions is the lack of enforcement and accountability, for 
instance in relation to forestry products. For Indigenous 
people, the lack of free, prior and informed consent and 
respect for land rights seem strongly associated with market 

growth, resulting in human rights violations. As critics have 
argued:

For the markets to take off, however, measures will have to 
be found to structure enforcement and accountability into 
forestry products, reassuring policymakers, regulators, and 
investors that carbon offsets have practical value. Among 
the technical concerns to be addressed are permanence 
(will the forests planted today still be here tomorrow?), 
additionality (would the activity have happened anyway?), 
leakage (will a reforestation project in one place result 
in land-clearing somewhere else?), measurement, and 
verification standards.101

A The Exclusion of Indigenous Peoples’ 
Organisations

Specific policies, rules and procedures of the UNFCCC evolve 
through yearly Conferences of the Parties including the state 
signatories to the UNFCCC and Kyoto Protocol. These primary 
bodies, along with subsidiary and related bodies, make up 
the elements of the climate change governance regime. The 
key institutions of the governance regime are:

the Conference of the Parties – the supreme body of • 
the regime;
the Meeting of the Parties to the • Kyoto Protocol;
the Permanent Secretariat of the UNFCCC;• 
the Subsidiary Body for Scientific and Technological • 
Advice to the Conference of the Parties; and
the Subsidiary Body for Implementation assisting the • 
Conference of the Parties.

There is also a cluster of expert groups102 and ad hoc 
working groups103 associated with the UNFCCC and the 
Kyoto Protocol. 

Each key institution, expert group and technical workshop 
is a site managing processes in which Indigenous peoples 
could and should be involved. A simple step towards 
their participation would be to set up, as Indigenous 
peoples’ organisations represented by bodies such as 
the International Indigenous Peoples’ Forum on Climate 
Change have repeatedly requested, the ‘Expert Group on 
Indigenous People – Vulnerability and Adaptation’.104 
Participation would need to be facilitated through funding, 
including funding directed towards the relevant research 
and networking necessary for the Indigenous working group 
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to operate on par with other expert groups and technical 
workshops.105

Autonomous intergovernmental organisations, which work 
in partnership with the UNFCCC Conferences of the Parties, 
are the IPCC and the Global Environment Facility. The IPCC 
reports to the UN and its agencies and is made up of a large 
number of independent scientists who analyse and review 
the available data. The IPCC does not itself conduct the 
empirical research upon which its assessments are made. 
However, the IPCC does define the questions, determine 
the focus of its analysis and choose what literature to review 
for its assessments.106 Thus the IPCC plays a pivotal part 
in defining the form, extent and seriousness of the climate 
change problem. Its definitions trigger responses by the 
climate change governance regime and determine the 
pace, degree of intensity and extensity of such responses. 
These are matters that have direct and unique implications 
for Indigenous and other vulnerable peoples. The Global 
Environment Facility owes its existence to the 1992 Rio Earth 
Summit and was set up by the UN Environment Programme, 
the UN Development Programme and the World Bank.107 
The World Bank is an international financial institution 
within the UN. The Global Environment Facility exists to 
facilitate developing countries to sustain biodiversity and 
the health of international waters, to prevent ozone depletion 
and subsequent land degradation, and to reduce the use and 
spread of persistent organic pollutants.108 

Under the UNFCCC, the Global Environment Facility 
operates to assist developing countries to achieve emission 
reductions through financial and technological assistance, 
as well as capacity-building.109 As such, it has a key role 
in determining who gets funds and how they are spent on 
emissions reduction, mitigation of climate change impacts 
and adaptations to climate change. Such decisions have direct 
and unique implications for Indigenous and other vulnerable 
peoples. For instance, funding for forest carbon sinks and 
carbon sequestration projects, dams for hydropower, and 
plantation mono-cropping for biofuels have the potential 
to impinge directly in Indigenous peoples’ lands, waters 
and ways of life. In the absence of free, prior and informed 
consent and respect for Indigenous customary title and 
land rights, there is the potential for Indigenous peoples to 
become the victims, not the beneficiaries, of mitigation and 
adaptation measures.

Far-reaching and fundamental aspects of climate change 
governance have emerged since 1992, notably the creation of 
the carbon trading market at the Conferences of the Parties in 
2001, through the Bonn Agreement110 and Marrakesh Accords.111 
Profoundly important decisions will again be made, or not 
made, in 2009 at the Copenhagen Conference of the Parties, 
where the shape of the post-Kyoto regime will be deliberated. 

Civil society organisations, such as Indigenous peoples’ 
organisations and other NGOs, have no rights to participate 
in the decision-making processes of the Conferences of the 
Parties or of the meetings of its subsidiary bodies, as well 
as of the IPCC. Under art 7.6 of the UNFCCC, even to be 
an observer an organisation has to be formally admitted 
by the Conference of the Parties. Indigenous peoples have 
been observers at Conferences of the Parties since 2000.112 
Ever since the inclusion of Indigenous people as observers, 
Indigenous peoples’ organisations have repeatedly made 
formal statements and unsuccessfully requested that the IPCC 
and UNFCCC give Indigenous peoples greater opportunities 
for participation in deliberations in all the institutions of the 
climate change governance regime. These include numerous 
declarations and statements made by the International 
Forum of Indigenous Peoples on Climate Change113 and a 
recent resolution passed by the UN Permanent Forum on 
Indigenous Issues,114 amongst others.115

The rationale and legitimacy for these persistent requests 
is eloquently stated in the 2000 Declaration of Indigenous 
People on Climate Change, which emerged from the Second 
International Forum of Indigenous Peoples on Climate 
Change held in The Hague. A ‘statement of claim of 
the right to participate in these negotiations’116 of the 
UNFCCC, the Declaration could be as justifiably made in 
2009, albeit with more urgency almost a decade later. In the 
Declaration, the International Forum refers to Indigenous 
peoples’ special relationship with the Earth as stewards and 
holders of valuable traditional knowledge on sustainability, 
conservation and protection of their territories.117 Expressing 
‘profound concern’ in relation to the denial of adequate 
Indigenous participation in discussions under the UNFCCC 
and the Kyoto Protocol, the Declaration articulates unease 
with the fact ‘that the measures to mitigate climate change 
currently being negotiated are based on a worldview of 
territory that reduces forests, lands, seas and sacred sites to 
only their carbon absorption capacity.’118 The solutions to 
climate change posed under the UNFCCC and Kyoto Protocol, 
including emissions trading and carbon sinks, are rejected 
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under the Declaration because of their potential to ‘adversely 
impact upon our natural, sensitive and fragile eco-systems, 
contaminating our soils, forests and waters.’119 Concluding 
the Declaration were a number of recommendations, including 
that Indigenous people be guaranteed ‘the fullest and most 
effective participation’ in the climate change governance 
regime. This would entail much greater formal involvement 
of Indigenous peoples in all levels of the governance system, 
including specific representation in the Conferences of the 
Parties, at the meetings of subsidiary bodies, in the UNFCCC 
Secretariat and on the IPCC.120

Intransigence of state parties through the UNFCCC 
Conferences of the Parties and Kyoto Protocol Meetings 
of the Parties has consistently abrogated Indigenous 
peoples’ rights to participation, to free, prior, and informed 
consent and to be consulted; rights articulated first in ILO 
Convention No 169121 and subsequently, in 1992, in arts 8 and 
19 of the Convention on Biological Diversity and in Chapter 
21 of Agenda 21. Significantly, this posture is now also 
inconsistent with the Declaration on the Rights of Indigenous 
Peoples (arts 18–20, 23, 25, 29 and 32). Yet in December 2007, 
the Conference of the Parties refused to accede to another 
proposal for a UNFCCC Expert Group on ‘Indigenous 
People – Vulnerability and Adaptation’ – though there 
was an undertaking that greater access for Indigenous 
peoples’ organisations would be considered for the 2009 
Copenhagen Conferences and Meetings of the Parties.122 

In May 2008, the UN Permanent Forum on Indigenous Issues 
held its Seventh Session in New York, on ‘Climate Change, 
Bio-Cultural Diversity and Livelihoods: The Stewardship 
Role of Indigenous Peoples and New Challenges’. The 
Permanent Forum repeated the call for better recognition of 
Indigenous peoples by the UNFCCC, inclusion of Indigenous 
peoples’ issues in the work of the IPCC, and acceptance 
by states that the Declaration on the Rights of Indigenous 
Peoples ought to be the framework for further interaction 
between states and Indigenous peoples, nationally as well 
as internationally.123 In May 2009 at the Eighth Session of 
the Permanent Forum, Special Rapporteurs were charged 
with the task of examining: ‘The extent to which climate 
change policies and projects adhere to the standards set 
forth in the United Nations Declaration on the Rights of 
Indigenous Peoples’ – presumably including the activities 
of international bodies such as the UNFCCC Conferences of 
the Parties.124

Based on the internet agenda planning for the Copenhagen 
Conference of the Parties in 2009, there has been no 
preparation to give Indigenous peoples’ organisations a role 
greater than mere observers in its proceedings.

B No Free, Prior and Informed Consent

Free, prior and informed consent is a basic individual and 
group procedural right. It is a principle of good governance 
of special importance to Indigenous peoples, yet it is 
consistently missing from proceedings of the climate change 
regime. Since 2007, free, prior and informed consent has 
been clearly articulated in the Declaration on the Rights of 
Indigenous Peoples (‘arts 8, 10, 11, 18, 19, 28, 29, 32, as well as 
the Preamble). 

Following a workshop on the topic of free, prior and 
informed consent and Indigenous peoples, the UN 
Permanent Forum on Indigenous issues concluded that free, 
prior and informed consent consists of four interrelated 
elements or principles.125 First, free requires that no coercion, 
manipulation or intimidation has been involved. Second, prior 
implies that consent has been sought sufficiently in advance 
of any authorisation or commencement of activities, and 
that the time requirements of Indigenous consultation and 
consensus processes have been respected. Third, informed 
entails the provision of information on the following topics 
at a minimum: the nature, size, pace, reversibility and scope 
of any proposed project or activity; the reason or purpose of 
the project or activity; the duration of the project or activity; 
the areas that will be affected; a preliminary assessment 
of the likely economic, social, cultural and environmental 
impact, including risks and fair and equitable benefit-
sharing in the context of the precautionary principle; 
personnel likely to be involved in the project or activity; 
and procedures that the project may entail. Fourth, consent 
consists of consultation and participation as key elements. In 
terms of consultation, this must be done in good faith with 
mutual respect, adequate time and an effective system of 
communicating among interest holders. Participation must 
allow Indigenous peoples to engage in the process through 
their own freely chosen representatives and institutions, in a 
way that is sensitive to the perspectives of women, children 
and youth. The consent process may also include an option 
for the withholding of consent. 126

In terms of the practicalities involved in the process, free, 
prior and informed consent requires equal access to all 
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relevant information required to assess the impact of the 
proposed project or activity, and to participate in meaningful 
debate.127 Authentic practice of free, prior and informed 
consent also requires independent mechanisms to monitor 
and oversee the conditions of agreement and adherence to 
the four principles described above. The monitoring aspect 
of the mechanisms will also allow for revocation of consent, 
where free, prior informed consent or the agreed conditions 
have not been adhered to.128 

The right to free, prior and informed consent can be partially 
respected, protected and fulfilled through the participation 
of Indigenous peoples’ organisations in the Conferences of 
the Parties and in the work of other UN specialist bodies, 
such as the World Bank. These bodies are continuously 
designing and implementing global measures for climate 
change mitigation and adaptation. It is in the Conferences 
of the Parties where the important policies on climate 
change originate – for instance the Kyoto Protocol’s market-
based mechanisms for reducing emissions. Some of these 
mitigation measures, such as carbon sinks and renewable 
energy projects like hydropower dams and geothermal 
plants, while intended to be beneficial, have resulted in 
negative implications for Indigenous peoples, including loss 
of their traditional territories.129 In addition, most have been 
introduced without free, prior and informed consent. 

According to a number of NGOs, developing states are being 
encouraged into the carbon market by World Bank subsidies 
that are available for forest-related activities, such as 
plantation planting. There is widespread evidence that these 
subsidised initiatives are implemented without the free, prior 
and informed consent of Indigenous peoples. For instance, in 
Asia, planting of single crops (mono-cropping) for bio-fuels 
based on oil palms has led to deforestation of vast areas of 
tropical rainforest and loss of food security and biodiversity, 
with profound negative impacts on Indigenous peoples.130 
‘Re-forestation’ projects, creating mega-plantations with 
exotic tree species to create carbon sinks for carbon-offset 
businesses in Europe, have led to violent forced eviction of 
Indigenous peoples from their traditional lands, as well as 
centralised control of their forests.131

A World Bank contribution to climate change reduction and 
mitigation consists of a fund known as the Forest Carbon 
Partnership Facility.132 This fund is intended to contribute 
millions of dollars to a UNFCCC program of action for REDD, 
proposed in 2007. Some NGOs suggest that the approach is 

seriously flawed by the Bank’s neglect of its own operating 
procedures,133 as well as by the breach of the duty to allow 
participation in decision-making and to act only with free, 
prior and informed consent, gained after consultation with 
Indigenous peoples. There are already alleged to be repeated 
violations of Indigenous peoples’ rights in those forest areas 
where there are World Bank-funded measures for emission 
reduction.134 There are fears that under the REDD scheme 
problems of this sort will be exacerbated.

A survey in February 2008 of Indigenous peoples’ views 
about the World Bank’s Forest Carbon Partnership Facility 
and proposed Global Forest Partnership scheme highlighted 
concerns about flawed process and substance, in particular 
the absence of a rights-based approach.135 A subsequent 
analysis by the Forest and the European Union Resource 
Network (known as ‘FERN’) in November 2008 of projects 
in developing states to trial REDD funding from the Forest 
Carbon Partnership Facility confirmed concerns that the 
Facility’s projects appear designed to facilitate carbon trading 
rather than respect and protect Indigenous peoples’ rights to 
self-determination and land tenure.136 Further, the projects 
do not incorporate free, prior and informed consent, offer no 
way forward to address governance gaps, and do not address 
the underlying causes of deforestation. These problems in 
project conception and implementation are closely tied to the 
consequent problems of insecurity of tenure and the denial of 
rights for Indigenous peoples.137

At the state level, parties to the UNFCCC (arts 4(1)(a)–(g)) 
and the Kyoto Protocol (art 3)138 are committed to formulating 
and implementing regional mitigation, adaptation and 
emissions reduction programs. These can include emissions 
trading schemes, irrigation and rainwater catchment, 
disaster planning, measures to address coastal erosion, and 
forest management schemes, all of which are likely to intrude 
upon Indigenous peoples’ existing ways of life. Participation, 
free, prior and informed consent and consultation, as well 
as recognition of traditional environmental knowledge, and 
respect for land rights and natural resources rights, are all 
likely to be areas of struggle between states and Indigenous 
peoples.

As the above summary of governance gaps resulting in the 
abrogation of Indigenous peoples’ rights indicates, the human 
rights-based approach to climate change governance must 
urgently inform the practice of states, intergovernmental 
organisations and international financial institutions 
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participating in the climate change regime. Most  significantly 
derelict in their international human rights law-based duties 
are states that constitute the Conference of the Parties and 
appoint the Conference’s subsidiary bodies. Furthermore, 
states are the dominant participants determining the practices 
of centrally located intergovernmental organisations such 
as the IPCC and the Global Environment Facility. Similarly, 
states are the dominant participants determining the practice 
of international financial institutions, which provide funds 
for the Global Environment Facility and the Forest Carbon 
Partnership Facility. However, it is also the job of civil society 
to work to make international NGOs more accountable. 

The non-compliance of the accountable (state) parties in 
the climate change regime is a source of deep concern, 
however of equal concern ought to be the performance 
and non-performance of the host of unaccountable non-
state actors, such as corporations. This is because the 
carbon trading flexibility mechanisms of the climate change 
governance regime now rely upon the non-state actors as 
much as upon states. Many of these non-state actors have 
poor records of compliance with state law, and non-existent 
records of corporate social responsibility.139 Corporate 
social responsibility requires compliance with human 
rights, environmental and labour standards, as well as anti-
corruption measures. Presently, it is impossible to police 
corporate performance in these areas. The carbon market 
will only compound this problem. There is thus another 
gaping governance gap in the climate change regime. As 
John Ruggie observes:
 

history teaches us that markets pose the greatest risks – to 
society and business itself – when their scope and power 
far exceed the reach of the institutional underpinnings that 
allow them to function smoothly and ensure their political 
sustainability. This is such a time and escalating charges of 
corporate-related human rights abuses are the canary in the 
coal mine, signalling that all is not well. 

The root cause of the business and human rights predicament 
today lies in the governance gaps created by globalisation 
– between the scope and impact of economic forces and 
actors, and the capacity of societies to manage their adverse 
consequences. These governance gaps provide the permissive 
environment for wrongful acts by companies of all kinds 
without adequate sanctioning or reparation. How to narrow 
and ultimately bridge the gaps in relation to human rights is 
our fundamental challenge.140

Non-state actors are typified by transnational corporations, 
investors, and consumers, who participate in the carbon 
market as though it was just any other market. In the 
context of climate change regime enforcement, the rendering 
of non-state actors accountable for delinquent acts and 
omissions must be a critical consideration in the design and 
implementation of measures for climate change reduction, 
mitigation and adaptation, as well as in climate change 
disaster management. 

V Carbon Rights or Human Rights? 

A Carbon Trading: Solution or Problem?

For many citizens and, in turn, movements in global civil 
society the evidence of a profound democratic and human 
rights governance gap in the climate change regime is the 
emerging centrality of the carbon market. There has been 
little or no respect for the adoption of the global governance 
principle of free, prior and informed consent. Further, the 
carbon market itself relies on mitigation and adaptation 
measures that threaten the substantive human rights of 
everyone, including Indigenous peoples. As yet, market-
based mechanisms for controlling pollution, even on a 
limited scale, do not work as effectively as their American 
neo-liberal proponents have promised.141 This raises the 
issue of whether carbon trading is the wrong solution to the 
climate change problem.
 
Misplaced confidence in market mechanisms is perhaps 
based on the success these have had in the United States 
and Europe, which introduced chlorofluorocarbon trading 
schemes to implement commitments under the 1987 Montreal 
Protocol on Substances that Deplete the Ozone Layer.142 The 
elimination of ozone-depleting substances, however, does 
not require long-term restructuring of the energy sectors 
central to industrialised economies – the climate change 
problem does.143

The problem faced by designers of the present climate change 
regime is that Earth’s capacity to absorb greenhouse gas 
emissions (or to be the carbon dump for the unnatural carbon 
cycle) has now reached the point beyond which dangerous 
climate change is predicted. The resulting temperature change 
is now posing the threat of ecocide to Earth. The present 
climate change regime promises a solution based on a carbon 
market, not the more obvious, predictable and certain carbon 
tax.144 The idea of a carbon tax, which would be faithful to 
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the ‘polluter pays’ principle, has not been allowed to surface 
with any vigour. Supporting a carbon tax, Dr Jim Hansen, 
the eminent climatologist and father of CO2 detection 
techniques, warned President Obama on his inauguration in 
January 2008 that carbon trading schemes ‘did not work … 
were a desperate error … just greenwash’.145 Likewise, the 
eminent Yale economist William Nordhaus critiques ‘cap-
and-trade’ schemes and favours carbon taxes. 146

Under the Kyoto Protocol, state parties can meet their 
greenhouse gas emissions targets under art 3.1 by financing 
or purchasing emissions reductions generated overseas. 
New property rights – what I would call a ‘right to emit’ 
– were thus effectively created. These are owned by states 
and can be sold in the form of permits, capable of being 
traded as a commodity in newly devised carbon markets. 
Emissions trading schemes are now the centrepiece of the 
climate change regime. Yet this unprecedented shift from 
command-and-control governance, a shift that raises novel 
climate justice and environmental considerations, has 
occurred with no real participation in decision-making 
by civil society, including Indigenous peoples, in the 
momentous choices involved.147 

The Kyoto Protocol sets out emissions targets for greenhouse 
gases for each category of states.148 Such flexibility is 
achieved by encouraging trading in credits for emissions 
reduction in global carbon markets. The system is based on 
a ‘cap-and-trade’ model.149 Credits for emissions reduction 
can be created and traded; for example, there are credits for 
carbon sequestration through land use change and forestry, 
credits for joint mitigation projects between industrialised 
states, and credits for clean development mechanisms. Such 
credits allegedly assist developed and developing states 
to reduce and mitigate their level of emissions, in order to 
achieve their emissions targets.150

Since 1997, emissions trading schemes based on the cap-
and-trade model have also emerged within national and 
sub-state economies in the United States, Canada, Japan 
and the European Union. Australia is currently debating 
the emissions trading model it will adopt. New South Wales 
already has a scheme, the NSW Greenhouse Gas Abatement 
Scheme, based on a baseline-and-credit scheme.151 

It is estimated that 20 per cent of greenhouse gas emissions 
during the 1990s came from deforestation and land use 
degradation.152  Developing countries played a large part in 

this and were seen to be where emissions reductions could 
be most effectively achieved.153 The 2005 Conference of the 
Parties to the UNFCCC therefore proposed to add REDD as 
a new flexibility mechanism that aims to enable developing 
states to generate emissions credits through the avoidance of 
deforestation and land degradation.154 Under this proposal, 
which was adopted in July 2008,155 developing states can 
sell credits earned from deforestation avoidance schemes 
to developed, high-emitting states that need credits to meet 
their own emission reduction targets, which they would 
otherwise exceed.

B Indigenous Rights and Carbon Rights

The 2000 Hague Declaration of Indigenous Peoples on Climate 
Change articulated the philosophical stance of Indigenous 
peoples on carbon trading that ‘Earth is not a commodity’,156 
and expressed Indigenous peoples’ profound concern ‘that 
the measures to mitigate climate change currently being 
negotiated are based on a worldview of territory that 
reduces forests, lands, seas and sacred sites to only their 
carbon absorption capacity.’157

Indigenous peoples are finding that their land and sea 
country are identified as sources of carbon rights that they 
may or may not ‘own’. The REDD scheme, for example, is 
predicted to encourage a land grab by states and corporations 
to ‘own’ carbon rights that attach to that land. Indigenous 
peoples are profoundly disturbed by this prospect since 
they already continuously experience the abrogation of 
their rights, including their customary rights as stewards of 
the forest and carers of country under the Declaration on the 
Rights of Indigenous Peoples. 

International financial institutions under the UNFCCC 
regime are potentially, if not intentionally, funding a 
land grab that will further erode Indigenous peoples’ 
human rights, including their rights to existence and self-
determination, and jeopardise their modest gains in control 
of their territories, notably in relation to forested areas.158 
Old pressures on Indigenous peoples’ land for food, fuel 
and timber are now converging with the new demand for 
rights in carbon in the forests, whether emitted, conserved 
or sequestered.159 

On 2 December 2008 at the opening of the 14th Conference of 
the Parties to the UNFCCC at Poznan, the Chair of the UN 
Permanent Forum on Indigenous Issues stated:
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The Permanent Forum is of the view that undertaking 
reduced emissions from deforestation and forest degradation 
without the full and effective participation of indigenous 
peoples in making the design and in its implementation 
will lead to failure. It, therefore, calls on the international 
community and on the governments to ensure that the UN 
Declaration on the Rights of Indigenous Peoples be used as 
an overarching framework for the design, methodologies, 
implementation and monitoring and evaluation of REDD. 
No REDD project should be done on indigenous peoples 
territories without obtaining their free, prior and informed 
consent.160

At the Poznan Conference of the Parties, perhaps in light of 
the recent adoption of the Declaration on the Rights of Indigenous 
Peoples, there was movement by the majority of states at the 
Conference of the Parties to include recognition of Indigenous 
people’s human rights in their draft conclusions. Consistently 
with the posture they adopted towards the Declaration in the 
UN General Assembly, the United States, Canada, Australia 
and New Zealand opposed the inclusion of recognition of the 
rights of Indigenous peoples and local communities in the 
draft conclusion on REDD.161

The Permanent Forum Chair stated at the conclusion of the 
Poznan meeting: 

I congratulate the Parties who insisted that the language of 
rights and the UN Declaration on the Rights of Indigenous 
Peoples remain in the draft conclusions. I know they fought 
hard for these and I certainly hope they will continue to 
do this in the future negotiations. Indigenous peoples will 
continue to oppose the REDD mechanisms if their rights are 
not recognized by States and the UN, including the UNFCCC 
and the World Bank. They are very vulnerable to the adverse 
impacts of climate change, but they are also providing the 
solutions to climate change. Their traditional knowledge 
on forests and biodiversity is crucial for the methodological 
issues being tackled under REDD. Their participation in 
designing, implementing, monitoring and evaluating REDD 
policies and proposals has to be ensured. Their free, prior 
and informed consent has to be obtained before any REDD 
mechanism is put into place in their territories. It is their 
right to decide whether to accept REDD or not.162

 
The Permanent Forum Chair endorsed the concept of REDD 
though not to the extent of using forests in developing states 
to create carbon offsets for Annex 1 states (ie, primarily 

industrialised state parties to the UNFCCC).163 Instead 
it was suggested that both monetary and non-mentary 
incentives for Indigenous peoples to steward their forest 
country would be a preferable approach. Hence, cautious 
engagement, not an outright rejection of carbon trading, 
appears to be the current stance of the Permanent Forum, 
despite the deep apprehension stated by the Indigenous 
peoples’ organisations in the 2000 Declaration of Indigenous 
People on Climate Change amongst other documents. Having 
expressed grave concern about the prevailing world view in 
climate change governance that reduces natural resources 
to their carbon absorption capacity, the 2000 Declaration 
goes on to state:

This world view and its practices adversely affect the lives 
of Indigenous Peoples and violate our fundamental rights 
and liberties, particularly, our right to recuperate, maintain, 
control and administer our territories which are consecrated 
and established in instruments of the United Nations.164

In Australia, Indigenous peoples are being encouraged to 
enter the carbon marketplace. Indigenous leader Warren 
Mundine, who heads the new Indigenous Chamber of 
Commerce, is reported to have warned against entering into 
carbon trading agreements until the Federal Government’s 
proposed emissions trading scheme (the Carbon Pollution 
Reduction Scheme) is in place. He warned of ‘carbonbaggers’ 
with an eye on gaining the carbon rights at Indigenous 
people’s expense, in relation to the approximate 20 per 
cent of Australia’s landmass that is Indigenous owned or 
controlled.165 

Native title lawyer Emily Gerrard suggests that new laws 
regulating the carbon market created by the new emissions 
trading scheme may further decrease Indigenous peoples’ 
rights and interests in land, through the extinguishment 
of native title and loss of access to the use of natural 
resources.166 Native title is merely a bundle of rights without 
the robustness of freehold, making it more susceptible to 
extinguishment. Furthermore, the Australian native title 
regime only recognises traditional rights and interests 
rather than traditional economies and commercial activities, 
unless these are deemed to be purely incidental economic 
advantages deriving from a traditional activity such as caring 
for country.167

The West Arnhem Land Fire Abatement project is Australia’s 
first example of Indigenous involvement in the carbon 
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market.168 Traditional owners in the region participate in 
fire management to contain and control wildfires, which 
are a massive source of emissions. Their activities produce 
a tradeable carbon offset from savanna fire management by 
reducing the amount of country that is burnt and, hence, 
the emissions that result. The Fire Abatement project is 
not officially a carbon trading agreement; instead, it is a 
fee-for-service arrangement that produces a carbon offset. 
The purchaser of the service, Darwin Liquid Natural Gas, 
cannot on-sell the credits in an emissions trading scheme. 
The Australian emissions trading scheme is not yet 
operational with many uncertainties and, as yet, no clear 
industry regulations. 

The Garnaut Climate Change Review was set up to design the 
ideal emissions trading scheme for Australia and it examined 
the Fire Abatement project as part of its review. The Review 
cautioned that while

full coverage of savanna fire emissions under an [emissions 
trading scheme] would be beneficial in expanding coverage 
of the scheme, and thereby reducing the overall cost of 
meeting national emission targets, it would also raise some 
very complex issues. For example, Indigenous land owners 
would become liable for the emissions generated from fire 
on their land, a liability it is unlikely they would be able 
to meet. In contrast to other liable parties, other than some 
trade exposed, emissions intensive industries, Indigenous 
people would not be able to pass on the costs of their liability. 
In addition, the high cost associated with monitoring 
and verification of emissions alone is likely to be beyond 
many Indigenous land owners. Liability could compound 
the economic and social disadvantage already apparent 
in Indigenous communities in northern Australia. At the 
extreme, liability could lead to alienation of Indigenous 
people from their traditional lands.169

Thus in Australia, as well as worldwide, Indigenous rights 
and carbon rights are not easily compatible within existing 
property rights regimes. Furthermore, the commodification 
of the Earth and her resources seems inimical to the values 
that underpin Indigenous peoples’ approach to governance. 
The gaps in climate change governance yet again highlight the 
fragility of promises to respect, protect and fulfil Indigenous 
peoples’ human rights. 

C If a Market in Carbon Rights Is the Answer, 
What Was the Question?

In creating tradeable carbon rights, the carbon trading market 
is intended to play the key role in keeping greenhouse gases 
in the ground by incentivising radical cuts to the emissions of 
these gases into the atmosphere. However, it is questionable 
whether this scheme will be effective. 

Larry Lohmann offers a telling Q&A critique of this property 
rights-based, rather than human rights-based, approach to 
cutting emissions: 

The world’s carbon-cycling capacity, partly because it’s very 
limited, has also become extremely valuable. For that reason, 
everybody is going to be interested in getting rights to it. … 
Pressures will grow to divide up the global carbon dump 
among the world’s people.

… [But] [w]hat kind of rights should people or governments 
have to carbon dump space, given the need to maintain 
climatic stability for current and future generations? And 
who will get these rights? 

Do you divide up the dump space equally among the world’s 
people? Do you give the world’s worst-off disproportionate 
shares in the dump? Do you give the biggest shares to those 
who haven’t yet had a chance to use much of the dump? Do 
you give the biggest shares to those who can least afford to 
cut down on their use of the dump? Do you give the most 
dump space to those who can use it to contribute the most 
to the global good? Or do you just give the most rights to the 
dump to those who are using it the most already? There are 
arguments for all of these ways of distributing the world’s 
carbon-cycling capacity …170

The present approach to carbon markets answers the question 
of who gets these rights by granting states the power to create 
a new species of property rights (to emit/pollute) and sell or 
auction them to the highest bidder – a corporation or an over-
target high-emitting state – and even allows states to give the 
right to emit/pollute away to corporations in trade-exposed, 
emissions-intensive industries. 

So, does the current approach to carbon markets divide up the 
carbon dump space equally among the world’s people, give 
disproportionate shares in the dump to the world’s worst-off 
or give the biggest shares to those who have not yet had a 
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chance to use much of the dump? In each case, the answer 
is no. Does the current approach give the biggest shares to 
those who can least afford to cut down on their use of the 
dump, or give the most dump space to those who can use 
it to contribute the most to the global good? Again, in each 
case, the answer so far is no. Alarmingly, to the question of 
whether the most rights to the dump are given to those who 
are using it the most already, the answer appears to be yes!

One attempt to find a more ethical and equitable allocation 
of space in the global carbon dump is the ‘contraction-and-
convergence’ model first outlined by Aubrey Meyers and 
subsequently explained by John Broad:
 

‘Contraction’ refers to the need to reduce global emissions 
of greenhouse gases to a level that would result in 
establishing what science regards as a probably tolerable 
atmospheric concentration. Effectively this would create a 
global ‘budget’ of greenhouse gas emissions. This budget 
necessarily declines over time until a stable point is 
reached. … ‘Convergence’ allocates shares in that budget to 
the emitting nations on the basis of equity. This has three 
components. First, the budget is global; every country 
has shares in the atmosphere and any treaty that allocates 
its absorptive capacity only to a selection of countries 
effectively deprives the others. Second, the current situation 
whereby allocations are generally proportional to wealth 
would cease. Third, allocations should converge over 
time to a position where entitlements are proportional to 
population. After convergence, all countries would contract 
their greenhouse gas emissions equally until the necessary 
contraction limit is reached. No inflation of national budgets 
in response to rising populations would be permitted after 
an agreed set date.171 

The per capita based approach modelled on contraction-and-
convergence is cited approvingly by the 2008 Garnaut Review 
and the 2000 German Advisory Council on Global Change 
as well as the 2003 UK Royal Commission on Environmental 
Pollution. Garnaut regards something like the contraction-
and-convergence model as essential for any sustainable post-
Kyoto international agreement in 2012, between developed 
and developing states.172 Aubrey Meyers’ Global Commons 
Institute suggest that the contraction-and-convergence 
model meshes well with a human rights-based approach 
to climate change because it ‘establishes a constitutional, 
global-equal-rights-based framework for the arrest of 
greenhouse gas emissions.’ 173 

The contraction-and-convergence model sets a baseline for 
future action though it does nothing to address past excesses. 
Article 3 of the UNFCCC repeats the time-honoured formula 
for allowing states to meet their obligations by recognising 
their ‘common but differentiated’ responsibilities. Such 
common though differentiated responsibilities reflect wealth, 
stage of development and related factors, and lighten the 
burden for developing states vis-à-vis developed states.174 

Nonetheless, the justice that the contraction-and-convergence 
model can do for Indigenous and other vulnerable peoples is 
highly questionable. What is not factored into contraction-and-
convergence is a way of reconciling disparity between the past 
and present economic benefits accrued from production of 
greenhouse gas emissions by industrial states of the economic 
North, and the grossly disproportionate burden borne by low-
emitting peoples of the South, such as Indigenous peoples. 
Contraction-and-convergence cannot do climate justice if it 
is simply integrated into the governance scheme without a 
fundamental shift in power sharing and a decentring of the 
state within the governance regime. One small step towards 
doing climate justice through the redistribution of burdens and 
benefits would be to adopt a human rights-based approach to 
governance. This might make compensable the past harms 
done by climate change and allow Indigenous peoples formal 
standing as parties, in the design and implementation of the 
measures the regime employs to mitigate and adapt to the 
adverse impacts of climate change. 

The compatibility of the contraction-and-convergence 
model with emissions trading and the whole emissions 
trading scheme project need detailed questioning. The form 
and regulations of the emissions trading scheme will have 
to be radically re-examined. In February 2009, the Rudd 
Government in Australia initiated an inquiry into ‘the 
choice of emissions trading as the central policy to reduce 
Australia’s carbon pollution.’175

Lohmann compellingly argues that creating a market-
based trading right to emit/pollute misses the objective 
of emissions reduction, which is ultimately to keep most 
remaining fossil fuels in the ground. Emissions budgets 
based on caps allocated, say, under the UNFCCC are short-
term promises that no government or imaginable global 
system can enforce.176 The carbon trading apparatus requires 
vast new bureaucracies in each state to measure, register, 
certify, validate and enforce millions of separate emissions 
cuts. Masses of ingenuity will be diverted into figuring out 
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how to milk or evade the system, rather than how to reduce 
emissions, as it is a market model where actors want the 
most for the least. Subsequently, both buyers and sellers have 
an incentive to conceal from the public whether emissions 
reductions have actually been made. 

Knowledge that we do not yet have is required to make a 
carbon trading scheme work. Cuts are being made where 
it is easiest, not necessarily where it is most critical. The 
reduction of emissions is abstracted from the details of 
where emissions are made, how and by whom. For instance, 
emissions rights can be bought by American companies 
from European companies, which have created plantations 
in Uganda as a carbon sink. The carbon notionally 
sequestered in this sink creates credits that can be sold as 
carbon offsets to air travellers worldwide. Neither states nor 
international agencies are capable of the exact measurement 
of the innumerable emissions at the hundreds of thousands 
of locations that would be necessary to authenticate claims 
that cuts have been made and to validate compliance within 
allocated quotas.177

Reliance on the carbon market is, thus, a highly problematic 
diversion with life-threatening consequences for global civil 
society, including Indigenous peoples. Carbon trading is 
tinkering with the emissions problem. Locating so much 
emissions reduction in a market takes the focus away 
from democratically accountable, mainstream and feasible 
emissions reduction measures. Markets are based on private 
property rights, not human rights, and on growth, not 
conservation. The Durban Declaration of the Durban Group 
for Climate Justice, which includes Indigenous peoples’ 
organisations, summarises the nature of the problem for 
Indigenous peoples, other vulnerable groups and civil 
society in general:

History has seen attempts to commodify land, food, labour, 
forests, water, genes and ideas. Carbon trading follows in 
the footsteps of this history and turns the earth’s carbon-
cycling capacity into property to be bought or sold in a global 
market. Through this process of creating a new commodity – 
carbon – the Earth’s ability and capacity to support a climate 
conducive to life and human societies is now passing into 
the same corporate hands that are destroying the climate.

People around the world need to be made aware of this 
commodification and privatisation and actively intervene to 
ensure the protection of the Earth’s climate.

Carbon trading will not contribute to achieving this 
protection of the Earth’s climate. It is a false solution which 
entrenches and magnifies social inequalities in many ways 
…178

The current carbon market is an under-policed private 
system prey to all the vagaries of other markets.179 This is 
the same free enterprise system ‘based on trust’ applauded 
by George W Bush,180 where political power trumped legal 
powers181 permitting the Bernie Madoff, Enron and World 
Com scams, the United States sub-prime mortgage crash 
and, ultimately, the current unprecedented global credit 
crunch and recession. 

Whatever the manifold failures of states to respect Indigenous 
peoples’ human rights, the market is even less accountable 
and transparent, and has proven itself over several hundred 
years to be powerfully resistant to recognition of human 
rights, especially those of Indigenous peoples. Mainstream 
emission reduction measures are more susceptible to a 
human rights-based approach and, hence, have the chance 
of doing climate justice. Mainstream emissions reduction 
measures include: investing in large-scale public works to 
shift domestic and industrial consumption off fossil fuels 
and onto solar and wind power, and, subsequently, onto 
energy and water conservation; shifting subsidies away from 
cushioning emitters and directing them towards rewarding 
emissions reduction activities; empowering direct command-
and-control regulation of emissions; and, of course, imposing 
carbon taxes to make emitters pay.182

Carbon trading ought to be categorised as the soft alternative 
approach that supplements mainstream non-market 
measures. It ought not to be the centrepiece of the climate 
change governance regime – and it would not be if this 
regime were based upon a human rights-based approach.

VI Conclusion

At the Poznan UNFCCC Conference of the Parties Victoria 
Tauli-Corpuz felt compelled to state: 

Witnessing the way indigenous peoples rights are 
undermined by the very States who took the lead in 
formulating and adopting the UN Declaration on Human 
Rights, 60 years ago, is a tragic thing. These States are very 
keen to include REDD as part of the agreement on mitigation 
which will be agreed upon during the 15th Conference of 
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Parties in Copenhagen which will be held in 2009. However, 
they obstinately refuse to recognize the rights of indigenous 
peoples and other forest peoples, who are the ones who 
sacrificed life and limb to keep the world’s remaining tropical 
and sub-tropical rainforests.183 

The human rights/governance gap in the climate change 
regime is presently very wide. The gap is at its widest for 
Indigenous peoples, and other vulnerable minority groups, 
whose rights to exist, to self-determination and to basic 
individual freedoms are not high priorities for states. States 
must embrace the human rights-based approach as an 
expression of their sovereignty and duty to citizens, not as a 
restriction upon this anachronistic expression of international 
legal personality. States must ensure that their actions in the 
international arena reflect this necessary shift, away from the 
mutually assured destruction that is likely under the present 
market-based regime, to an ecologically sustainable global 
governance regime based upon human rights.

The present trajectory of current solutions to the gross over-
production of greenhouse gas emissions is to commodify 
rights in the carbon dump, and to trade these between low 
and high emitters. Carbon trading is a dangerous shell game 
that distracts everyone from mainstream emissions reduction 
measures. This has particularly pernicious consequences 
for Indigenous people, and other people whose lives and 
cultures are intimately bound to the health and sustainable 
biodiversity of the Earth. Their territory is likely to be the 
target of yet another land grab by ‘carbonbaggers’ who will 
trample their rights.

The next phase of development of the climate change regime 
must be grounded in human rights, not carbon rights, and 
based fundamentally on real emission reduction strategies.
As it presently operates at the international level, where the 
governance gap is most conspicuous, as well as at the national 
level, where one can speculate that the chasm between states 
and civil society is even greater, the climate change regime 
has not served Indigenous peoples well. As expressed by the 
Chair of the Permanent Forum on Indigenous Issues at the 
closing of its Seventh Session:

while having the smallest ecological footprints themselves, 
indigenous peoples [have] suffered not only from the effects 
of climate change, but also from some of the ‘solutions’ 
imposed on them, such as biofuel plantations and large 
renewable energy projects, including hydroelectric 

dams. Emission trading schemes [do] not bring direct 
benefits to many indigenous peoples.184

Acknowledging Indigenous peoples’ rights can be justified 
on the grounds of morality or legality, altruism or self-
interest. The absence of a human rights-based approach 
represents an ethical, as well as legal, deficit that the global 
economic crisis must not be allowed to overshadow. Climate 
change governance internationally, regionally and nationally 
must be founded upon a human rights-based approach that 
includes as a fundamental principle free, prior and informed 
consent. The human rights-based approach will assist in 
bridging the governance gap, and will benefit all of global 
civil society. Ultimately, no one will be exempt from the 
impacts of global warming. Unabated climate change will 
radically degrade life on Earth as we know it, for present as 
well as future generations. The present plight of Indigenous 
peoples, without a human rights-based approach to climate 
governance, will be the future for all of humankind. 
Indigenous people are the miner’s canary,185 the mercury in 
the global warming barometer.
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